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rOB  TH3 

MIDDLE  DIVISION. 


NASHVILLE, DECEMBER  TERM,  1868. 


Zack  Boyd  tn.  The  State. 

L  Fi.n.Tiax  ot  thi  CoinrrT  Cocbt  to  Apponrr'^  VEmsx.  Thi  Gr- 
emt  Judgt  m^g  <l4nj>naf«  t/i:  point,  and  t\e  Shaiff  mwaun.  The 
Oaamj  Goort  fiuling  to  appoint  a  tMi' «  for  tlw  aoeowding  GiTcoil 
Court,  the  Judge  nu.j  dongnata,  and  dinct  the  Sheriff  to  eammoD,  & 
pMiel  from  which  a  Gnnd  Jorj  nutf  be  aeleotAd.  No  vmirt  is  ne- 
cBwiiy  in  uK^  a  oaae  under  our  M«tate& 

2.  StfaiuiaHit  cannot  (e  tried  o*  ecpiti  tj  *iK(wtnm(  eveipt  wubr  (A«  dofut*. 

A  ddndant  cannot  be  tried  upon  a  copj  of  an  indiotment,  except  in 
CMee  prorided  bj  onr  gtatnte^  Code,  iec  6138. 

3.  AidteAnail  miA  U>  CKmrnoi  Ctxtrl  by  Qierk.    An  indictment  foond  in  the 

<SrcaitCoart  of  Davidson  Conntj,  may  be  transmitted  to  the  Crimiml 
Conrt  of  Mid  coim^,  with  all  the  papers  in  the  canse,  bj  the  Clerk  of 
the  Cii-coit  Court,  wi*hont  ■ny  order  of  the  Coorl. 

4.  JMritilMfaoit  cf  A*  nurf  frying  ifJmAiailt,  mufif  el«ar^  apptar.    It  Is  not 

enoQgb,  in  the  trial  of  a  criminal  caae,  that  &om  the  record  and  all  the 
dtcnmftaiKei  in  the  case,  that  there  may  be  strong  groonds  of  Infer- 
ence that  the  prisoner  w*e  tried  and  conricted  ttj  a  pic^ter  tribunal. 
The  record  mort  show  that  he  was  tried  in  a  ooort  haTiug  jnrisdkilica 
ctf  the  case 


FBOU  DAVID80K, 


At  the  Term,    1868,  a  jury   o£  Davidson 

Cotrnty    finmd   the   defendant  goilty  of  murder    in  the 
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first  degree,  with  mitigating  circumstances.  The  Court 
upon  the  recommendation  of  the  jury,  oominuted  the  pun- 
ishment to  imprisonment  for  life;  from  which  verdict  and 
judgment  of  the  Court,  the  prisoner  appealed.  Judge 
JoHiT  Hdqh  Suith,  predding. 

Joseph  C.  Guild  and  Bajcteb  Smith,  for  the  plain- 
tiff in  error. 

Thomas     H.    Coldwell,     Attorney-General,   for    the 

State. 

George  Amdrews,  J.,  delivered  the  opinion  of  the 
Court. 

The  transcript  of  the  record  in  this  case,  shows  tliat, 
at  the  September  Term,  1865,  of  the  Circuit  Court  for 
Davidson  County,  (the  County  Court  having  &iled  to 
nominate  a  jury  for  that  Term,)  the  Circuit  Judge  desig- 
nated and  directed  the  Sheriff  to  summon  a  panel  of  ju- 
rors, from  which  a  Grand  Jury  was  selected  in  the  usual 
manner.  No  writ  of  venire  facias  appears  to  have  been 
issued  for  this  purpose,  nor  do  we  think  such  writ  was 
necessary  under  our  statutes:  Code,  sees.  3993,  4016.  But 
the  Court,  under  these  sections  of  the  Code,  should  des- 
ignate the  jurors,  and  direct  the  Sheriff  to  summon  them- 

The  record  shows  the  return  of  the  grand  jury  into 
Court,  and  the  presentment  of  a  bill  of  indictment 
agiunst  the  defendant,  of  which  a  copy  is  given  in  the 
record.  It  then  appears  from  the  certificate  of  the  Clerk 
of  said  Circuit  Court,  that  he  sent  a  copy  of  said  in- 
dictment, together  with  a  transcript  of  the  other  proceed- 
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ings  in  said  Circuit  Court,  to  the  Criminal  Court  for 
Davidson  County.  By  the  provisions  of  the  Code,  sec. 
4261,  the  grand  jury  impaneled  in  the  Circuit  Court  for 
Da\'idson  County,  may  find  bills  of  indictment,  which, 
when  found,  are  to  be  transferred  immediately,  with  all 
tlie  papers,  by  the  clerk  of  that  Court,  to  the  Clerk  of 
the  Criminal   Court   for  Davidson   County,   for   trial. 

It  does  not  appear  that  the  original  indictment  was 
ever  transmitted  to  the  Criminal  Court.  The  only  record 
of  the  indictment  in  this  transcript,  is  a  copy  from  the 
copy  sent  to  the  Criminal  Court;  and  we  must  infer  that 
the  prisoner,  if  tried  in  the  Criminal  Court,  was  tried 
upon  the  copy  of  the  indictment  so  sent.  This  was  er- 
roneous. The  Code,  sees.  6138-9,  provides  that  indict- 
ments in  cases  of  felony  shall  be  entered  in  full  on  the 
minutes  of  the  Court,  and  that  a  copy  of  the  minutes 
shall  be  as  good  and  valid  as  the  originals,  if  at  any 
time,  the  latter  are  lost,  destroyed,  misplaced,  or  eloined. 
A  defendant  cannot  be  tried  upon  a  copy  of  the  in- 
dictment except  in  the  cases  provided  by  statute;  and 
there  is  nothing  in  this  record  to  show  that  a  contin- 
gency had  arisen  authorising  the  Court  to  proceed  upon 
a  copy  only,  nor  any  reason  why  the  original  was  not 
sent   from   the  Circuit  to   the  Criminal   Court. 

It  is  objected  that  the  record  should  show  an  order 
of  the  Circuit  Court  formally  directing  the  clerk  to  trans- 
mit the  papers  and  proceedings  to  the  Criminal  Court. 
We  think,  however,  that,  upon  a  proper  construction  of 
the  statute,  the  papers  must  be  transmitted  by  the  clerk, 
and  that  no  formal  order  of  the  Court  was  necessary. 
This  record  is   so  singularly    imperfect    that  it  is  im- 
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[Keeible  to  determine  &om  it  with  certainty,  whether  the 
prisoner  was  tried  in  the  Circuit  Court;,  in  the  Crimi- 
nal Court,  or  in  some  other.  The  transcript  is  certi- 
fied here  by  the  Clerk  of  the  Criminal  Court,  but  the 
caption  at  the  commencement  of  the  record,  is  that  of 
the  Circuit  Court,  and  no  caption  of  the  Criminal  Court, 
nor  any  mention  of  the  Criminal  Court,  appears  in  the 
entire  record,  except  in  the  gratuitous  statement  of  the 
Clerk  of  the  Circuit  Court,  that  the  proceedings  in  that 
Court  had  been  trauaferred  to  the  Criminal  Court.  It 
is  true,  the  Code,  sec.  5242,  provides  that  the  omis^on 
of  the  caption  from  the  transcript  shall  not  be  ground 
for  reversal  of  the  judgment;  bat  we  think  this  cannot 
be  held  to  apply  to  a  case  like  the  present,  where  the 
caption  presented  is  that  of  a  court  having  no  jurisdic- 
tion to  try  the  case,  and  it  is  ialpossible  to  determine 
from  the  record,  which  of  the  two  courts  did  proceed  to 
try  it.  It  is  not  enough  that  there  may  be  from  all  the 
circumstanocB,  strong  grounds  of  inference  that  the  pris- 
oner was  tried  and  convicted  in  the  proper  tribunal. 

The  judgment  will  be  reversed,  and  the  prisoner  re- 
manded. 

The  transcript  in  this  case  shows  gross  negligence  on 
the  part  of  the  Clerk  of  the  Criminal  Court  of  Davidson 
County,  and  no  costs  will  be  taxed  in  his  favor  for  mak- 
ing it. 
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Lucros  Witt  w.  The  State. 

1.  TuDlCIMZST  POR   MuBDES.     fUonioiMly  or  maHee  c^onthought,   emen- 

Hal  qgemaiit.  In  an  indicOnenl  for  mardDr  in  the  first  d^ree,  il  is 
neniBury  to  chuge  thM  the  offeiiBe  na  oommitted  felonioualy,  or  with 
nuUice  aforethooght  TheM  words  were  aboolntelf  enentisl  to  the 
•aJSciatt^  of  an  indiotment  aX  common  law, 

2.  Sake.     Cbnunon  tme  form,  or  in  Ike  vxtrJt  of  At  StaiuU.     An  indictment 

fbrmnrder  would  be  good  if  it  charged  the  oflenn  aooording  to  the 
common  law  fbnn,  or  in  the  woide  of  the  Statnta. 

3.  Samb.     TKe  tDEc^NDt  nntri  be  proem  oi  avartd  in  the  indittnunt.     When 

the  indictment  chargee  the  killing  to  have  been  done  with  a  particular 
weapon,  the  pnwecation  will  not  be  permitted  to  prove  that  it  waa  done 
with  ft  weapon  of  a  totally  dlfietent  oharacler.  Thua,  aTideace  of  a 
digg^,  will  rapport  tlie  aTerment  of  a  knife,  but  eridenoe  of  a  knife 
wilt  not  snppoit  the  averment  of  a  piBtol. 

4.  Maucx.    Different  Mndt,  JVcRMtption  wAm  killing  it  proem,  only  nwriUr 

tn  the  memdiegrtt.  The  &cl  of  the  killing  being  proved,  the  law  pre- 
■umn  only  murder  in  the  seoond  degree.  Malice  is  Implied  from  the 
mere  bet  of  killing ;  bnt  it  is  not  presumed  from  the  killing  alone,  that  the 
mnrder  waa  perpetrated  bj  means  of  poiaca:,  lying  in  wait,  or  bj  an; 
oUier  hind  ot  willfnl,  deliberate,  malitaona  or  premeditated  killing,  or 
In  the  perpetcatioa  of  anj  of  the  felonies  mentioned  in  section  1S98, 
of  the  Code. 


FBOU  BUTHEBFOBD. 


At  the  September  Term,  1868,  of  the  Criminal 
Comi  for  Rutherford  Cotmfy,  the  plaintiff  in  error  -was, 
by  a  jury,  fbnnd  gnil^  of  murder  in  the  first  degree, 
and  sentenoe  of  death  pronounced  upon  him;  &om  wbioh 
verdict  and  judgement  he  appealed.  Judge  John  Hugh 
Smith,  presiding. 

JoHK  W.  BuBTON  and  Thomas  B.  Daebagh,  for 
the  pluntiff  in  error. 


LudDB  Witt  vs.  Tho  State. 

Thomas  H.  Coldwbll,  Attorney-General,  for  the 
State. 

Geoboe  Andrews,  J.,  delivered  tlie  opiDion  of  the 
Coart. 

The  plaintiff  ia  error,  was  indicted  for  the  morder 
of  one  Samuel  Cunningham,  and  was  copvicted  of  mur- 
der in  the  first  degree.  His  motion  in  arrest  of  judg- 
ment was  overruled,  and  after  judgment  entered  against 
him,   be  appealed   in   error   to  this  Court. 

The  indictment  after  the  usual  venue  and  formal 
conunencement,  charges  the  killing  as  follows:  ^'He,  the 
said  Lucius  Witt,  then  and  there,  at  the  time  and  place 
aforesaid,  lying  in  wait  for  him,  the  said  Samuel  Cun- 
ningham, being  in  the  peace  of  the  State,  did  then  and 
there,  willfiilly,  maliciously,  deliberately  and  premedita- 
tedly,  kill  and  murder  the  said  Samuel  Cunningham, 
by  striking  him  with  stones  and  a  stick  on  the  front 
and  back  part  of  the  head,  contrary  to  the  statute  in 
such    case   made   and   provided,"    etc 

The  indictment  in  this  record  is  fetally  defective  in 
omitting  to  charge  that  the  offense  was  committed  felo- 
neou^ly,  or  with  malice  aforethought;  and  containing 
no  words  of  equiv^ent  import.  These  words  were  ab- 
solutely essential  to  the  su£Bciency  of  an  indictment  at 
common  law.  The  Code,  sees.  5114  and  5120,  de- 
clares, that  indictments  shall  be  framed  in  ordinary  and 
contnse  language,  and  that  where  the  common  law  pre- 
scribes [Mirticular  and  technical  language,  it  is  sufficient 
to  describe  the  offense  according  to  the  general  rules 
laid  down  in  the  Code.      But   this  does  not    authorize 
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the  omission  from    the    indictment   of  &ny  words  essen- 
tial to  the  description  of  the  offense. 

The  words  used  in  the  definition  of  the  offense  of 
morder,  in  sec.  4597  of  the  Code,  are  "unlawfully" 
and  "with  malice  aforethought."  The  words  used  in 
this  indictment,  are  not  equivalent.  The  indictment 
would  be  good  if  it  charged  the  offtsnse  according 
either  to  the  cOmmon  law,  or  the  statute;  but  in  this 
case,  it  follows  neither.  It  does  not  use  the  word  "un- 
lawfully," and  does  not  chai^  the  killing  to  have  been 
unlawful,   unless  by   dubious  inference. 

This  indictment  appears  to  follow  a  precedent  given 
by  Judge  Caruthers,  in  sec.  819,  of  his  History  of  a 
Lawsuit,  as  one  which,  in  his  opinion,  might  safely  be 
adopted  under  the  provisions  of  the  Code.  But  with 
the  highest  respect  for  the  distinguished  author  of  that 
work,  we  are  compelled  to  hold  that  this  indictment  is 
not  sufficient. 

Though  this  disposes  of  the  case,  we  think  it  proper 
to  notice  some  questions  arising  upon  the  charge  of  the 
Court, 

The  Circuit  Judge  instructed  the  jury,  that  "if  the 
&ct  of  lying  in  wait  is  not  proven  to  your  satis&c- 
tion,  you  may  proceed  under  this  indictment,  indepen- 
dent of  that  circnmetance,  and  ascertain  whether  the  of- 
fense was  not  murder  in  the  first  degree,  by  another 
kind  of  willful,  deliberate,  malidous  and  premeditated 
killing,  not  specifically  named  in  section  4598,  in  the 
Code;  as  1^  poison  or  in  the  conmiission  of  or  attempt 
to  commit  a  felony  or  murder  in  the  second  degree,  or 
manslaughter,   or  excusable  homidde." 


Lnciu  Witt  w  The  Bute, 

Where  the  indictment  charges  the  killing  to  liare 
been  done  with  a  particular  weapon,  it  is  not  permitted 
to  prove  that  it  waa  done  with  a  weapon  of  a  totally 
diverse  diaracter.  "Thus,  evidence  of  a  dagger  will 
support  the  averment  of  a  knife,  but  the  averment  of 
a  knife  will  not  support  the  averment  of  a  pi^l:"  2 
Whart  Oim.  Law,  sec.  1059. 

The  instraotion  given,  that  the  jury  might  find  the 
defendant  guilty  of  murder  in  the  first  degree,  by  an- 
other kind  of  williul,  deliberate^  and  premeditated  kill- 
ing, as  by  poison,  etc.,  was  erroneous  j  and  as  the  evi- 
dence is  not  in  the  record,  we  cannot  know  to  what 
extent,   if   any,   it   may   have   misled   the  jury. 

The  Court  further  instructed  the  jury,  that,  ''when 
the  State  proves  the  killing,  the  law  presumes  malice, 
which  presumption,  to  make  the  offense  less  than  mnr- 
der,  must  be  overcome  by  proof,  or  circumstances  de- 
tailed in  the  evidence,  to  show  that  it  did  not  exist" 
This  statement,  though  true  in  the  abstract,  should  have 
been  accompanied  by  the  explanation  that,  Irom  the 
mere  &ct  of  killing,  without  more,  the  law  presumes 
only  murder  in  the  second  decree.  Malice  is  presumed 
from  the  mere  lact  of  killing,  but  it  is  not  presumed 
from  the  &ct  of  killing  alone,  that  the  killing  was 
perpetrated  "by  means  of  poison,  lyii^  in  wait,  or  by 
any  other  kind  of  willful,  deliberate,  malicious  and 
premeditated  killing/'  or  in  the  perpetration  of  any  of 
the  felonies  mentioned  in  section  ^698  of  the  Code : 
3  Qreen.  £v.,  sec    14,  Note;    Hill's  Case,  2  Oratt,  694. 

The  Circuit  Court  should  have  arrested  the  judg- 
ment,  and  it  must  be  arrested  in   this   Court. 
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HiEAM  CuHTW  tw.  The  State. 

1.  EnDKtIOK.  AoaHimt  y  Mian pnjwHy  not  eoMliinoe  againtl  Ikeprim)- 
MT.  The  poMOwicm  of  a  itolen  tionB,  tiro  montha  after  the  theft,  is  m 
<9miingtaiice  to  be  considered  by  thejnrj,  butdoea  not,  even  onex- 
plained,  ruse  a  condnnTe  pranunptioD  of  the  priaoner'B  guilt.  Hie 
jarj  inaj,  and  ahoald  gire  the  &ct  proper  weight  u  evidenoe,  but  It  !■ 
for  them,  and  they  ai«  not  bound  to  convict  the  priaoner,  unleM  upon 
the  whole  eridwice,  thej  are  ratiified  of  hia  guilL 

3.  Baioe.  Ecplaaalory  aidsHa  of  poaMnion.  Jvrg  wttitt  look  to  Ihe  tnUrt 
andgnee  in  a  eaute.  The  priaoner  ia  not  bound  to  produce  explanatory 
endratce  of  hia  poeaeauon.  The  jury  must  look  to  all  the  proof  in  the 
caae,  brought  oat  by  either  party,  to  delermiae  whether  any  infereooe 
of  guilt  ariaing  horn  the  poMcaeion,  was  counterbalanced. 

3.  Samk.  Artifiee  nl  eotteeaJing  mienet.  Fnxiid  upon  priaoner.  ^«io  trvA, 
If  a  prisoner,  by  the  aitifioe  of  the  Attonoy  for  the  State,  is  induced 
to  go  to  trial,  under  the  belief  that  oertaJu  witneasia  for  the  State  ai« 
absent,  when  they  are  preeent  and  ocoicealed  by  the  Attorney  for  the 
State;  this  will  be  good  ground  for  a  new  trial. 


FROM  WILSON. 


At  the  January  Term,  1868,  of  the  CSrouit  Conrt,  the 
defendant  was  convicted  for  horae  stealing,  and  from  whidi 
he  has  appealed  to  this  Court.  Judge  John  "W.  Phil- 
lips, presiding. 

JoBDAH  STOKfia,  for  plaintifi  in  error. 

John  C.  Gaut,  for  the  State. 

Oeorqb  Akdbews,  J.,  delivered  the  of^on  c^  the 
Coort. 

The    Circuit    Judge    erred    in    instmcting    the   jur^ 
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that  "if  the  horee  so  stoleD,  was  recently  thereafter,  found 
in  the  poesession  of  the  defendant,  then,  under  such  a 
state  of  facte,  if  th^  exist,  the  law  presumes  he  is  the 
thief,  and  he  should  be  found  guilty  under  this  indict- 
ment, unless  he  explains  his  poesesfflon,  either  by  direct 
evidence,  or  by  the  attending  circumstances  6r  proof  of 
his  character  and  habite  of  life,  or  otherwise;  and,  if 
he  was  in  possession  of  the  horse  of  prosecutor,  within 
a  short  time  after  he  was  stolen,  (if  you  find  that  he 
was  stolen,)  and  has  introduced  no  proof  at  all  to  re- 
but the  presumption,  it  becomes  conclusive  that  his  pos- 
session is  a  guilty  possession.  The  presumption  takes  the 
place  of  plenary  proof;  in  such  case  no  doubt  can  ex- 
ist, and  the  jury  are  bound  to  find  in  iavor  of  the 
presumption." 

The  possession  of  such  a  chattel  as  a  horse,  two 
months  after  the  theft,  is  a  circumstance  to  be  consid- 
ered by  the  jury,  but  it  does  not,  even  if  unexpluned, 
raise  a  conclusive  presumption  of  the  prisoner's  guilt. 
The  jury  may,  and  should,  give  it  proper  weight  as 
evidence,  but  the  matter  is  for  tJiem;  and  they  are  not 
bound  in'  such  a  case,  to  convict  the  prisoner,  unless 
they  are  upon  the  whole  evidence,   satisfied  of  his  guilt. 

The  phraseology  of  the  charge  is  objectionable,  in  so 
fitr  as  it  seems  to  intimate  that  the  prisoner  must,  him- 
self, directly  introduce  explanatory  evidence.  The  jury 
had  a  right  to  look  to  all  the  circumstances  appear- 
ing in  the  case,  and  brought  out  by  either  party  to  de- 
termine whether  any  inference  of  guilt  arising  fix)m  the 
possession  was  counterbalanced. 

The    presumption    is    not    conclusive,    but    disputable 
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and,  therefore,  to  be  dealt  with  by  the  jury,  alone  as 
a  mere   inference   of  feet 

We  are  aatisfed  that  an  artifice  was  employed  to  in- 
duce the  prisoner  to  go  into  the  trial  by  concealing  from 
him  the  feet  that  certain  of  the  States'  witnesses  were 
present,  and  inducing  him  to  believe  that  they  were  not 
present,  while,  in  feet,  they  were  and  had  been  con- 
cealed by  the  Attorney  for  the  State.  It  is  easy  to 
see  how  a  fraud  might  be  practiced  upon  a  defendant 
by  this  means;  and  whether  the  prisoner  in  this  case 
actually  was  injured  by  the  artifice  or  not,  it  is  sufficient 
for  us  to  see  that  he  might  have  been,  and  tbat  the 
practice,  if  permitted  in  the  future,  would  open  avenues 
for   fraud  and   oppression. 

The  duty  of  the  Attorney  for  the  State,  is  to 
adduce  all  the  legitimate  proof  of  the  prisoner's  guilt; 
but  it  is  not  his  dniy  to  endeavor  to  secure  a  convic- 
tion to  which  he  is  not  entitled  under  legitimate  evi- 
dence and  feir  practice.  And,  if  a  defendant  cannot  be 
convicted  under  this  rule,  the  State  has  no  interest  to 
have  him  convicted.  The  Supreme  Court  of  Michigan 
reversed  a  criminal  case,  for  (be  reason  that  the  Dis- 
trict Attorney,  knowing  of  evidence  which  would  make  in 
fitvor  of  the  defendant,  did  not  place  it  before  the  jury. 
Prosecuting  officers  must  discharge  their  duty  to  the 
State,  but  not  resort  to  stratagems  to  deprive  the  priso- 
ner of  his   I^al  rights. 

Let  the  judgment    be  reversed   and  the   prisooer  re- 


JaBMB  Nolin  m.  The  State. 


JAif£8  NoLiN  w.  The  8ta.tb. 

,  Appkau  DI  Cbiudiai.  cahs^  not  atlouei  witti  afier  final  judgment. 
A  defeudftnt  io  a  crimiaal  c&dw,  csimot  bring  his  ciae  Into  tha 
Supreme  Coort  bj  Kppeml,  or  b^  bb  ftppesl  in  the  nUiue  of  %  writ 
of  error,  unlen  then  hu  been  a  final  judgment  pronounced  in  the 
cause  in  the  court  below. 


FBOH  MOKTGOHEBY. 


At  the  September  Term,  1868,  the  pl^tiff  in  error 
pleaded  gtiilty,  and  a  3017  was  impaneled  to  fix  the 
punishment,  who  rendered  a  verdict  for  foar  years*  im- 
prisonment; from  which  he  appealed  to  this  Court. 
Chancellor  Jas.  O.  Shackelford,  presiding,  hy  inter- 
diange  with  Judge  John  Alex.  Campbell. 

R.  W.  Pbitcheit  and  Neil  S.  Bbowk,  Jb.,  and 
John   C.   Thomfsoh,   for  plaintiff  in   error. 

Thohab  H.  Coldwell,  Attomey-Geoeral,  for  the 
State. 

John  C.  Gaut,  Special  Judge,  delivered  the  opin- 
ion of  the  Court 

The  plaintiff  in  error  was  arraigned  and  charged 
upon  a  Inll  of  indictment  for  Grrand  Larceny,  before 
the  Circuit  Court  of  Montgomery  County,  Tenneseee,  at 
the  S^itember  T»in,  1868,  of  said  Court;  to  which 
chaises  the  pbdntiff  plead  guilty. 
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And  thereupon,  the  Court  impaneled  a  juiy  of  said 
county,  to  hear  the  evidence  and  fix  the  time  of  con- 
finement^ that  ihe  plaintiff  in  error  should  undergo  in 
the  Penitentiary,  for  the  offense  <diarged  against  him 
and   admitted  by   his  plea. 

Said  junWB  having  been  sworn,  and  after  hearing 
the  evidence,  and  receiving  the  charge  of  the  Court,  as 
to  the  matters  of  law,  retired  to  consider  of  their  ver- 
dict, and  returned  into  Court,  and  said,  that  the  plain- 
tiff, for  his  offense,  should  uudei^  confinement  in  the 
Penitentiary  of  this  Stat«,  for  the  period  of  four  years. 
Whereupon  the  plaintiff  in  error,  by  his  Attorney, 
moved  the  Court  {at  a  sew  trial,  and  moved  the  Court 
to  arrest  the  judgment.  What  reasons  in  arrest  of 
judgment,  if  any,  were  suggested  to  the  Court,  we  are 
not  informed,  because  no  reasons  in  arrest  of  judgment, 
were  put  upon  the  record,  as  we  believe  the  correct 
[mtctice  requires. 

The  motion  for  a  new  trial,  and  in  arrest  of  judg- 
ment, were  overruled  by  the  Court,  and  the  plaintiff 
in  error,  l^  his  Attorney,  tendered  his  bill  of  ezcept- 
icHis,  which  was  signed  by  the  Court  and  made  a  part 
of  the  record;  and  prayed  an  appeal  in  the  nature  of 
a  writ  of   error,   to    this   Court,  which  was  granted. 

The  judgment  of  the  Court  below,  as  required  by 
law  to  be  rendered  f^inst  the  plaintiff  upon  the  ver- 
dict of  the  jury,  was  not  rendered  by  the  Court  If 
rendered,  the  clerk  omitted  to  put  it  upon  the  record, 
and  we  must  treat  it  as  never  having  been  rendered. 
And  the  plaintiff  has  been  brought  here,  and  his  cause 
has  been  attempted  to  be  brought   here,  before   any  final 
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judgment  was  rendered  in  the  cause,  in  the  court 
below. 

Sec.  5,245  of  the  Code,  secures  to  the  State  and'  to 
the  defendant  in  a  criminal  proceeding,  except  when 
the  defendant  has  been  acquitted,  the  right  of  an  appeal 
in  the  nature  of  a  writ  of  error  to  this  Court,  at  the 
term   in   which   final   judgment   is   rendered. 

And  sec.  5248,  enacts  that,  "no  assignment  of  error, 
or  joinder  in  error,  is  necessary  in  criminal  cases  taken 
to  the  Supreme  Court,  but  the  Court  shall  enter  such 
judgment  on  the  record,  as  the  law  demands."  But  it 
must  be  observed,  that  no  appeal  in  the  nature  of  a 
writ  of  error,  lies  to  this  Court,  only  from  the  term  of 
the  court  in  which  fined  judgment  is  rendered  in  crim- 
inal proceedings   in   the   court  below. 

It  follows,  therefore,  for  the  reasons  stated,  that  this 
cause  is  improperly  brought  to  this  Court;  and  the  ap- 
peal must  be  dismissed,  and  the  plaintiff  in  error  re- 
manded to  the  Sheriff  and  Jailer  of  Montgomery  Coun- 
ty, to  be  held  subject  to  the  further  order  of  the  Cir- 
cuit Court  of  said  county.  And  the  s^d  Circuit  Court 
of  said  County  (rf  Montgomery,  may  render  such  judg- 
ment against  the  plaintiff  in  error,  as  the  law  prescribe 
upon  the  said  verdict  of  the  jury,  found  at  the  Sep- 
tember  Term,   1868,   of   said   Circuit  Court. 
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Charles  L.  Ba.vi8  vs.  H.  D.   McKinney  and  H.   S. 
French. 

1.  Agents.    Salelo.     When  the  prmeipiUbaoma  liable  forcoalraet  of  Agent. 

When  the  Agenl  u  liable.  Ualmovm  prineipai.  A  parchan  mnde  bj  an 
Agmt,  in  the  o&me  and  on  the  credit  of  the  agent,  (bi  n  principal  n  ot 
disdoMd  to  the  seller ;  the  l»tt«r  maj,  upon  discoTering  the  principal, 
treat  the  sale  a»  a  contract  with  the  principal,  and  hold  him  respons- 
ible for  the  price;  or  at  his  election,  sue  the  agent  or  principal,  al- 
though the  seller  at  (he  time,  supposed  the  agent  made  the  porcha-e 
for  hiouelf  aa  principal,  luilebS  it  be  shown  that  the  sale  was  opon 
the  sole  and  exdneiTe  credit  and  liabiUtj  of  the  agent. 

2.  Sakb.    Sale  made  to  Ageat  wAen  not  Prinoqxil  u  known.     If  a  sale  and 

purchase  be  in  the  name  and  upon  the  credit  of  the  agent,  and  the 
Tcsl  principal  be  known  at  the  time  to  the  seller,  the  contract  wUl  be 
deemed  to  be  with  the  agent  aa  principal,  and  upon  his  sole  liabilitj, 
ezclv^ve  of  liabilitj  on  the  part  of  the  actual  principal. 

3.  Case   ur   Judoment.       Cha-ge    0/    the    Ckiai.     The    Coiut    below, 

charged  the  Jurj,  that  if  Davie  knew  that  Weakley  was  the  Agent  of 
McKinne;,  auddid  not  know  that  French  wag  the  doijiant  partner  of 
McKinney,  (even  if  he  were  ao,)  and  poeitivelj  iefnt«d  to  sell  to 
Weakley  as  agent,  an  i  refuaed  to  recognize  any  principal,  and  eold 
the  cotton  directly  to  Weakley,  and  gave  the  credit  to  him  directly;  then 
McKinney  and  French   are  neither  liable.    Held  that  this  charge  ia 


FROM   DAVIDSON. 


At  the  September  Term,  1867,  thia  case  was  sub- 
mitted to  a^jury,  who  under  the  chai^  of  the  Court, 
returned  a  verdict  in  &vor  of  the  defendants,  on  which 
there  was  a  judgment.  Plaintiff  appealed.  Judge  Man- 
80K  M.  Brien,  presiding. 

John  L.  Spubloce  and  H.  H.  Harrison,  for 
Charles   L.  Davis. 
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E.  H.  Eaot,  M.  M.  Bbien,  Je.,  J.  C.  Guild, 
Baxteb  Smith  and  Neill  S.  Bsaws,  for  the  de- 
fendants. 

Henby  6.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

The  adjon  here  is  assompeit,  against  McKinney  & 
French,  for  cotton  sold  and  delivered;  verdict  and  judg- 
ment for  the  defendants,  and  appeal  in  error  to  tJus 
Cioort. 

The  &cts  useful  to  the  understanding  of  this  opin. 
ion,   are  subetantdally   these: 

Weakley  was  employed  by  McKinney,  to  buy  cotton 
in  the  country,  and  bought  the  cotton  in  controversy 
here,  from  Davis.  Davis  produced  evidence  tending  to 
show  that  French  was  the  secret  partner  of  McKinney, 
in  thjC  business  of  buying  and  selling  cotton ;  and  French 
produced  testimony,  t^iding  to  show,  that  be  was  not 
the  partner  of  McKinn^  in  respect  of  this  cotton,  and 
that  Davis  did  not  sell  the  cotton  to  Weakley,  as  agent, 
but  sold  it  to  him  as  principal,  upon  his  own  credit 
solely  and  exclusively.  Neither  Davis,  nor  Weaklqr, 
appear  to  have  known,  at  the  time,  of  the  sale  of  the 
cotton,  that  French  was  the  partner  of  Mo£inn^,  or  had 
any  ooncem  iu  the  transaction.  The  cotton  was  burned 
by   incendiaries,  and   never  reached  the  hands  of  Fren<^ 

On  the  one  hand,  Davis  strove  to  show  that  French 
was  the  secret  partner  of  McKinnqr  la  r^ard  to  the  cot- 
ton, and  that  the  sale  was  to  McEinney,  for  the  benefit  of 
himself  and  French,  and  so  made  French  and  McKinney 
liable  for  t^e  price.    On   the  other  hand,  tlie  effi»1i  oi 
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French  was,  to  prove  that  he  was  not  the  partner  of 
McKinney,  and  that  the  sale  of  the  cotton  was  not  to 
McKinney,  but  was  expressly  to  Weakley — not  aa  agent, 
but  as  principal,  and  on  his  sole  and  exclusive  credit  and 
liabili^;  and  go,  that  neither  McKinney  nor  French  were 
liable  for  the  price. 

The  record  discloses  evidence  in  both  aspects,  enough 
to  sustain  against  reversal  here,  the  finding  of  the  jury, 
on  which  dde  soever  it  had  been ;  and  so  the  verdict  must 
stand,  unless  the  jury  were  misled  by  the  instructions  of 
the  CSrcuit  Judge. 

The  error  assigned  is,  in  the  direction  to  the  jury, 
substantially,  this:  If  Davis  knew  that  Weakley  was  the 
agent  of  McKinney,  and  did  not  know  that  French  was 
the  dormant  partner  of  McKinney,  even  if  he  were  so; 
and  positively  refused  to  sell  to  Weakley,  as  agent,  and 
refused  to  recognize  any  principal,  and  sold  directly  to 
Weakley,  and  gave  the  credit  to  him  directly,  then  Mc- 
Kinney and  French  are  neither  liable,  and  reojvery  can- 
not be  had  against  either. 

The  doctrine  governing  this  cbse  is  familiar,  and  not 
uncertain.  When  a  purchase  is  made  by  an  agent,  in  the 
name,  and  on  the  credit  of  the  agent,  for  a  principal  not 
di6cl<«ed  to  the  seller,  the  latter  may,  upon  discovering 
the  principal,  treat  the  sale  as  a  contract  with  the  princi- 
pal, and  hold  him  responsible  for  the  price.  The  seller 
may  have  his  action  for  the  price,  at  his  election,  against 
'he  agent,  or  the  principal.  And  this,  though  the  seller 
at  the  time,  supposed  the  {^nt  to  make  the  purchase  for 
himself,  as  principal.  In  such  case,  the  contract,  though 
apparently,  and  in  form,  with  the  agent  as  principal,  is. 
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in  &ct,  for  the  benefit  of  the  principal,  and  in  the  per- 
formance of  the  agency,  and  is  the  contract  of  the  princi- 
pal. The  law  r^aids  the  reality  rather  than  the  form. 
Parties,  however,  may  give  each  limits  to  thdr  con- 
tract as  th^  may  think  fit.  They  may,  if  they  so  choose, 
so  declare  and  shape  their  contract  as  to  create  rights  and 
liabilities  between  themselves  only,  and  exclusive  of  third 
persons.  No  role  prohibits  an  agent  from  buying  goods 
for  his  principal,  upon  his  own  exclusive  credit  and  liar 
bility,  and  without  incurring  liability  against  the  princi- 
pal for  the  price.  So,  too,  no  rule  exists,  whicli  prohib- 
its a  party  irom  making  sale  to  an  agent  as  principal, 
and,  upon  the  exclusive  credit  and  liabili^  of  the  agent 
as  principal,  and  without  creating,  or  acquiring  any  lia- 
bility, upon  tihe  contract,  and  for  the  price  against  the 
principal  for  whose  benefit  the  sale  was  made.  Such 
contract  may  be  made,  and  so  limited,  whether  the  party 
for  whose  benefit  the  purchase  was  made  were  known  or 
not  known  to  the  seller  at  the  dme.  To  hold  otherwise, 
denies  to  parties  the  power  to  make  euch  contract  as  th^ 
may  think  fit.  When  contracts  of  the  kind  referred  to, 
are  made,  the  par^  making  the  purchase  for  the  benefit 
of  another,  becomes  himself  the  principal  in  the  contract, 
and  is  not  i^nt,  as  between  him  and  the  party  with 
whom  he  deals. 

No  rule  of  law  stands  in  the  way  of  an  agent  who 
buys  for  his  principal,  so  making  the  contract  as  to  incur 
and  confine  to  himself  the  exclusive  liability  upon  the 
contract.  The  &ct  that  the  purchase  was  for  the  princi- 
pal, and  that  the  principal  was,  at  the  time,  unknown  to 
the  seller,  may  become  of  much  significance  upon  a  con- 
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troversy  between    the    seller  and    the  allc^^  principal, 
whether  the  contract  was   upon  the  sole  and    exclosive 
credit  and  lisbilitf  of  the  agent,  or  upon  his  apparent  and 
primary  credit  and  liability   only.       In  euch   controvert,   i 
if  the  sale  and  purchase  be  in  the  name,  and  upon  the  1 
credit  of  the  agent    as,  principal,  and  the  real  principal 
be  known  at  the  time  to  the  seller,  the  contract  will  be  | 
deemed  to  be  with  Uie  ag^it  as   principal,   and   upon    his  j 
sole  liability,  excloMve  of  liability  on  the  part  of  the  ac-  I 
tnal  principal.    On  the  other  hand,  if  the  sale  be  in  the 
name  and  upon  the  credit  and  liability  of  the  ^^t,  and 
the  principal  be  not,  at  the  time,  known  to  the  seller,  the 
latter  may,  npon  discovering  the  principal,  and  showing 
that  the  purchase  was,  in  fiict,   ibr   the   prindpal,   and   in 
the  performance  of  the  agency,   treat   the  contract   as   the 
contract  of  the  principal,  and  enforce    liability    thereon 
against   him,  unless  it  be  shown   that  the   sale  was    upon 
the  sole  and  exclusive    credit  and   liability   of  the   agent. 
The  seller,  it  is  said,  may,  upon  discovering  the  principa], 
unknown  at  the  time  of  the  sale,  have  an  electioQ  to  en- 
force the  contract  against  the  agent  or  the  prindpal,   and 
onder  circumstances,  against  both:     Sto.   Agency,  as.    160, 
162,  292,  423,  446,  448;  2  Esp.  B.,  568;  cited   Sto.  Ag., 
a.  288,  n.  1. 

The  ruling  in  the  case  of  Thompson  vs.  Davenport,  9 
Bam.  &  Cress,  78,  is  not  out  of  harmony  with  the  prin- 
dples  hereiD  stated.  That  case  was:  McKune  was  a 
General  Agent  in  Liverpool,  to  buy  goods  and  fill  orders 
for  merchants  in  the  country.  Thompson  was  a  merch- 
•nt  in  Scotland,  and  sent  an  order  to  McEune,  to  buy 
for  him  a  lot  of  qneenswaie,  and  forward  the  same  to 
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him.  McCtme  made  the  purchase  from  Davenport,  a  deal- 
er in  qaeeofiware,  in  Liverpool,  informing  him  at  the 
time,  that  he  was  buying  for  another,  but  not  mentioning 
who  such  other  was.  Davenport  filled  the  order,  fur- 
nished the  queensware,  which  was  sent  to  Thompson,  and 
rendered  the  invoice,  McKune  bought  oj  Davenport.  Mc- 
Kune,  also,  in  his  account  with  Davenport,  entered  credit 
to  Davenport,  for  the  prioe  of  the  goods.  Afterwards, 
and  before  the  bill  was  paid,  McKune  became  insolvent; 
therefore,  Davenport  having  ascertained  that  the  purchase 
was  by  McKune,  for  Thompson,  brought  his  action  against 
Thompson,  for  the  price,  and  was  allowed  to  recover. 
The  objection  to  the  recovery  was,  that  Davenport  knew 
at  the  time  of  the  sale,  that  McKune  was  an  agent,  buy- 
ing for  another,  and,  nevertheless,  made  out  the  invoice 
in  the  name  of  McKune,  as  purchaser,  and  otherwise 
dealt  with  him  as  principal,  and  thus  showed  that  the 
sale  was  to  McKune,  and  upon  his  credit.  The  King's 
Bench,  however,  took  the  distinction  that,  though  Daven- 
port knew  McKune  was  buying  for  a  principal,  yet,  he 
did  not  know  who  the  principal  was,  and,  therefore,  was 
not  to  be  deemed  as  having  given  the  sole  and  exclusive 
credit  to  McKune,  and  was  entitled,  upon  learning  who 
the  principal  was,  to  have  his  election  to  charge  him  upon 
the  oontract  as  principal. 

At  best,  the  case  Is  of  questionable  authority.  It  is 
said  by  Mr.  Paley,  in  his  treatise  on  Agency,  (cited  in 
Story  on  Agency,  s.  291,  n.  4,)  that  "the  decision  has 
not  been  considered  veiy  satisfactory,  and  is  certainly  not 
implicitly  acquiesced  in:"   See,  also,  Sto.  Ag.,  s.  289,  n.  1. 

Applying    these  rules  hereinbefore  stated,  to  the  case 
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in  hand:  That  portion  of  the  charge  to  the  jury  to 
which  exception  is  taken,  is,  that  if  they  find  that 
French  -was  the  dormant  partner  of  McKinney,  and 
this  was  unknown  to  Davis,  and  Davis  knew  that 
Weakley  was  the  Agent  of  McKinney,  and  refused  to 
sell  to  Weakley  as  t^ent,  and  refused  to  recc^nize  any 
prinapal,  and  sold  directly  to  Weakley,  and  gave  credit 
directly  to  Weakley,  then  neither  McKinney  nor  French 
are  liable,  and  recovery  cannot  be  bad  agfunst  either  of 
them. 

The  exception  is  not  well  taken.  The  instruction 
to  the  jury  is  in  conformity  with  the  principles  here- 
inbefore stated,  and  was  correct. 

Affirm  the  judgment. 


M.  C.  PusYEAB  et  ala.  vs.  Sa.llie  Reese  d  aU. 

1.  CoiiTEBTED  WhiI..    Atifmbuiji  wibieM.    Eamiaaliat  ly.    Id  »  contest 

in  Kfetenoe  to  the  validity  of  a  Will,  the  proponenle'of  the  Will  flnt 
introduce  the  mbBcribiug  witDCBBU,aiMl  prove  its  doe  execation.  It 
18  not  Btceeaxj  in  the  flnt  examinaliiHi,  that  tlie;  ehoald  be  exnmined 
u to tbeamit]'  of  the  testator;  the  party  cooteetiiig,  may  crom  ex- 
amine tliem  aa  to  this  point,  and  need  not  mdt  until  hepnla  hia  sideof 
the  case,  and  then  recall  the  witneatea, 

2.  Bjjo.    Burden  qf  prmf.     What  t^wn,   and  vihm  apon  eoalatanb.  The 

burden  of  proof  in  an  iMQe  of  dainamt  vei  non,  is  upon  the  party  claim- 
ing under  the  Will;  but  upon  an  allegation  of  vant  of  cspadtj  upon 
the  put  of  the  teatator,  it  is  upon  the  oontertanla.  The  party  pro- 
pounding has  the  right  to  open  and  close  the  case. 


H.  C.  PniTMr  e(  all.  w.  Sollie  ItoeM  d  iU». 

3.  Suia.     Attesloig  leitaemet  to  WSl  Moy  fkt  opmioM  m  (o  ledator't  tanitff 

AtUadng  witDww  to  a  Will,  tad  tbej  <adj,  ue  trailed  to  give  their 
opiniom  witkoDt  canie  or  leaion  anigned,  u  to  the  testator*!  nni^. 

4.  Ramb.     Soma.     Ffigtiaant,     Pbjmiivm  duj  itale  their  ofunion  of  the 

ustfttor'B  mini],  bat  thcnr  miMt  give  the  ■7iiiptoma  or  circanutanoeB 
from  which  t)i«i7  draw  their  oondnBioiu. 

5.  SUCC    Same,     Oputiant  of  other  mtna&a.    The  opiiuona  of  all  other 

witnenea,  not  based  apMi  &cl«  or  drenmBluicei  teetified  to,  are  not 
GTidenoe.  The  rale  appean  to  be  that  the  witneM  haTing  itated  the 
appearance,  condnct  and  coUTerMtion  of  the  teetalor,  or  other  &cta 
from  which  he  drawa  hia  cimeliuioDe,  ia  then  at  liberty  to  state  hii 
opinion,  baaed  upon  theM  beta,  aa  to  the  coDditirai  of  the  tntator'a 

6.  Dcporitton  a/'  in&wnra  rcndiii;  m  At  etxmfy,  (r  otit  ef  At  eoun^.     When 

thty  mn  be  nad.  The  depoemon  of  a  witntna  rEsiding  in  the  county 
where  the  caoae  ia  being  tried,  cannot  be  read  to  the  jury  by  the  party 
taking  it,  if  the  witncea  la  in  court  at  the  dme  of  the  trial.  The  rule 
18  otherwise,  where  the  party  reaidea  in  another  county. 

.7.  Imunrr  or  Txbtatob.  Morbid  dehuioni.  Wllat  eompeteni  to  mate  a 
WiU.  A  petaon  insane  npon  some  autgecta,  yet  sane  upon  all  otheia,  is 
oompetent  to  make  a  valid  Will,  if  it  ia  not  theofiapiingof  amorind 
deluaion  under  which  be  ia  laboring.  Partial  insanity  will  be  aufflcioit 
10  defeat  a  Will,  if  the  ad  can  be  traced  to  the  caoae  in  which  the  mind 
u  diieued,  although  at  the  time  of  the  ezeoation  of  the  Will  the 
party  waa  aana  in  other  respeott  upon  ordinary  anhjecta. 

8.  Baxe.  JVownplion  o/'  Zom,  wAoi  inaani^  i«  onee  ettaUiAed.  Amoioit 
cf  pn>^  to  omnome  the  prtmntpHon.  The  presumption  of  law  ia,  that 
after  iusauity  ia  once  ahown  to  eiiat,  it  continuea  nnlcsa  it  be  the  effect 
of  a  delirinm;  a  party  who  alleges  a  Indd  interval  assumes  the  buT' 
den  of  proof ;  no  particular  amount  of  proof  is  requited,  but  it  most 
be  anfScient  to  oveicame  the  presomp^n  of  a  continuance  of  the  mal- 
idy,  after  the  testator  haa  been  ahown  to  have  been  insane. 
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At  the  July  Term,  1867,  thia  cause  -was  submitted 
to  a  jury,  who  found  for  the  contestaois;  from  which 
the  pbuntifi  appealed  in  error,  to  this  Court  Judge 
Manson    M.    Bbien,  Sr.,  presiding. 
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EwiNQ,    House    and    Tdkley,  for  the  plaiotiflfl 


J.  W.  "Wallace,  David  Campbell,  McEwen  and 
Mabshall,  for  the   defendants   in  error. 

James  O.  Shaceelfobd,  J.,  delivered  the  opioion 
of  the   Court 

Thi«  smt  b  an  isane  of  demiamt  vet  non,  made  in  the 
Circoit  Court  of  Williamson  County,  to  try  the  validity 
of  a  paper  writing,  parporting  to  be  the  last  Will  of  Fat- 
rick  Keese,  deceased.  The  canse  was  Bubmitt«d  to  a  jury 
at  the  July  Term,  1867,  of  the  court,  and  resulted  in  a 
verdict  for  the  oontestants.  A  new  trial  was  moved 
for;  the  motion  overruled,  and  an  appeal  in  error, 
taken   to  this   Court 

The  &ct8  necessary  to  be  stated  to  understand  the 
principles  involved,   are  as  follows: 

On  the  —  day  of  September,  1865,  the  testator,  Pat- 
rick Reese,  was  shot  at  night  by  some  unknown  per- 
son; several  wounds  were  inflicted  upon  him,  from  the 
efieot  of  which,  he  lingered  until  the  —  day  of  De- 
cember, 1865,  when  he  died.  On  the  19th  of  October, 
after  he  was  shot,  he  made  and  executed  the  paper 
writing  in  controversy.  He  was  possessed  of  consid- 
erable real  and  pergonal  estate.  He  left  a  widow,  but 
no  children.  The  contestants  are  his  nearest  relations; 
his  nephews  and  nieces.  The  one  half  of  his  personal 
property  was  ^ven  to  his  wife,  and  the  balance,  both 
real  and  personal  estate,  was  given  to  the  children  of 
Henry  North,  who  was  the  brother   of  his    first    wife. 
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with  the  exception  of  some  small  l^acies  for  the  ben- 
efit of   hia   servants. 

The  testimony  relative  to  the  sanity  of  the  testator  is 
conflicting.  The  witnesses  for  the  proponents  of  the  Will, 
.  t«8tify  to  the  capadty  of  the  deceased  to  make  a  Will. 
There  is  testimony  to  show  that  his  mind  was  affected 
by  bis  wounds,  and  that  he  was  insane ;  also,  that  he  had 
lucid  intervals.  The  subscribing  witnesses  testifiy  that 
he  was  sane  at  the  execution  of  the  paper  purporting  to 
be  his  Will.  The  witnesses  on  the  part  of-  the  contes- 
tants, state  he  became  insane  in  consequence  of  the 
wounds  inflicted,  and,  that  he  was  not  of  sound  and  dis- 
posing mind  and  memory,  at  the  time  of  the  execution  of 
the  paper.  The  errors  assigned,  involve  questions  of 
practice  and  law,  and  we  shall  notice  them  as  th^  arise 
in  the  record.  JF^tt,  On  the  trial  of  the  cause  the  pro- 
ponents of  the  Will  introduced  the  subscribing  witnesses 
to  the  paper  presented  in  the  issue,  and  offered  to  examine 
them  as  to  the  execution,  attestation  and  publication  of, 
and  the  capacity  of  the  testator;  and  to  reserve  their 
other  testimony  in  regard  to  his  capacity,  until  the  con- 
testants had  introduced  and  closed  their  proof,  and  then 
introduce  the  same  as  rebutting  evidence. 

The  Court  ruled:  "If  the  contest  was  as  to  the  capaci- 
ty of  the  party,  the  proponents  of  the  Will  must  intro- 
duce all  their  testimony  upon  that  question,  as  evidence 
in  chief,  but  if  the  contestants  should  introduce  evidence 
of  undue  influence,  they  would  then  have  the  right  to  in- 
troduce rebutting  proof  upon  that  question/'  to  which 
they  excepted,  and  the  trial  was  had  under  the  rulings  of 
the  Court;  and  in  this,  we  think,  the  Court  erred. 
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The  usual  and  proper  practice,  in  such  cases,  in  our 
courts,  is;  the  proponents  of  the  Will  first  introduce 
the  subscribing  witneeaee,  and  prove  its  due  execution. 
The  witnesses  are  usually  asked  the  question  of  its  due 
execution,  and  whether  they  regarded  the  testator  of  a 
sound  and  disposing  mind  and  memory,  at  its  execution. 
The  affirmative  answer  to  this  general  question,  is  aU 
that  is  expected  in  the  first  instance.  When  the  va- 
lidity of  the  Will  is  contested  upon  the  ground  of  the 
want  of  mental  capacity,  the  presumption  is  against  the 
parties  alleging  the  fact  of  the  want  of  mental  capaci- 
ty. They  go  forward  with  their  testimony,  and  having 
closed  their  proof,  the  rebutting  testimony  of  the  propo- 
nents of  the  Will   is  then  introduced. 

It  is  not  necessary,  in  the  examination  of  the  wit- 
nesses as  to  the  due  execution  and  attestation  of  the 
WiU,  that  they  should  be  examined  as  to  the  sanity  of 
the  testator.  The  party  contesting  the  validity  of  the 
Will  may  cross-examine  the  witnesses  as  to  this  point, 
as  he  is  not  obliged  to  wait  until  he  puts  his  side  of 
the  case,  and  then  recall  the  witnesses.  The  general 
burden  of  the  issue  of  demiavit  vel  mm,  is  upon  the  par- 
ty claiming  under  the  WiU ;  but,  upon  any  allegation  of 
want  of  capacity  in  a  testator,  it  is  upon  the  contestant. 
The  party  propounding  the  Will  has  the  right  to  open 
and  dose  the  case.  Such  is,  and  has  been,  the  usual 
practice  of  the  Circuit  Courts  of  this  State,  and  is  the 
same  in  most  of  the  States:  Redfield  on  Wills,  pp.  40 
and  41;  8  Connnecticut  Rep.,  254;  4 
7  Pickering,  94 
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Seeondiy,  Ou  the  trial  of  the  cause,  the  part^  pro- 
pounding the  Will,  aft«r  an  examination  of  the  witness, 
who  had  frequently  seen  the  testator,  and  had  conversa- 
tions with  him,  before,  and  about  the  the  time  of  the 
making  of  the  Will,  was  asked  the  question,  in  view  of 
all  that  he  had  stated:  "Whether  the  testator  was,  at 
the  time  of  making  the  Will,  of  sound  and  disposing 
mind  and   memory?" 

The  question  was  objected  to,  and  the  objection  sus- 
tained by  the  Court 

Since  the  decision  of  Gibson  vs.  Gibson,  9  Yer.,  329, 
this  has  no  longer  been  an  open  question  in  this  State. 
Attesting  witnesses,  and  they  only,  are  trusted  to  give 
their  opinions,  merely,  without  cause,  or  reason  assigned, 
of  a  testator's  samty.  Physidans  may  state  their  opin- 
ions of  a  testator's  mind,  but  they  must  give  the  symp- 
toms or  <nrcumstances,  from  which  they  draw  thdr  con- 
clusions. As  to  all  others,  their  opinions,  not  based  on 
fects  or  circumstances  testified   to,  are  not  evidence. 

The  rule  is,  a  witness  having  stated  the  appearanoe, 
conduct,  and  conversations  of  the  testator,  or  other  &ct8 
from  which  he  may  draw  his  conclusions,  is  at  liberty  to 
state  his  opinions  as  the  result  of  the  &ct8  upon  his 
mind,  as  to  the  condition  of  the  testator's  mind:  1  L-e- 
dell,  83;  4  an.,  203;  7  Gill's  Rep.,  10;  17  Verm.,  602. 
We  are,  therefore,  of  opinion  that  the  Court  erred  in 
sustaining  the  objection  to  that  question. 

Thirty,  On  the  trial,  the  contestants  offered  to  read 
the  deposition  of  Dr.  Core,  to  which  the  adverse  party 
objected,  npon  the  ground  that  he  was  under  subpcena, 
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and  present,  and  ought  to  be  examined:  bnt  the  Judge 
overruled  the  objection,  and  permitted  the  deposition  to 
be  read. 

In  this,  we  think  the  Court  erred. 
It  appears,  from  this  record,  the  witness  was  a  resi- 
dent  of  the  County  of  Williamson,  in  which  the  action 
ia  pending,  and  bis  depodtion  had  been  taken  under  the 
provisions  of  see.  3837,  of  the  Code.  His  deposititHi 
had  been  taken  in  the  county,  by  the  contestants.  He 
had  been  mbpcenaed  to  aUend  by  the  opposite  party,  and 
iwie  in  aiiendance  aa  a  witnega. 

^y  provisions  of  the  section  of  the  Code,  where 
the  deposition  of  a  witness,  living  in  the  connty,  has 
been  taken,  the  adverse  party  kavinff  summoned  him,  if 
he  is  present,  the  party  who  took  his  testimony,  can- 
not read  the  d^Kwition.  He  must,  if  he  desires  the  testi- 
mony, examine  him.  It  seems  to  have  been  held  other- 
wise, but  we  think  this  the  correct  practice. 

This  rule  does  not  apply  where  the  witness  resides 
in  another  county.  In  that  case,  the  adverse  party  may 
summon  him,  if  he  wants  him  examined  in  court;  bot 
it  does  not  preclude  the  reading  of  the  deposition  by  the 
party  who  took  it — it  simply  enables  the  party  who  sum- 
moned him,  to  examine  him,  if  he  chooses :  History  of 
a  Lawsuit,  sec.  314,  and  11   Hum.,  89, 

limrtMy,  Many  exceptdons  have  been  taken  to  the 
ciiarge  of  the  Court.  We  think  it  did  not  present  the 
law  applicable  to  the  ease,  to  the  jury. 

The  testimony  discloses  the  testator  was,  at  times, 
before  the  execution  of  tiie  Will,  insaue. 

The  Court  instructed  the  jury,  among  other  matters. 
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"That  it  is  not  the  strength  or  weakness  of  tiie  mind 
you  are  to  determine,  but,  whatever  niind  he  did  have, 
was  it  Bound?  Not  a  diseased,  or  deluded  mind.  Was 
he  insane,  totally  or  partially?  Although  he  may  have 
been  sane  in  many  respects,  even  apparently  to  contract, 
or  do  ordinary  business,  yet,  if  partially,  or  totally  in- 
sane, or  deranged,  as  it  is  termed,  on  certain  other  sub* 
jecte,  this  in  law,  would  be  what  is  termed,  an  unsound 
mind." 

This  part  of  His  Honor's  charge  is  manifestly  erro- 
neous. 

A  person  may  be  insane  upon  some  subjecte,  yet  sane 
upon  all  other  subjects;  such  a  one  is  not  incompetent  to 
execute  a  valid  Will,  if  it  is  not  the  ofbpring  of  the 
morbid  delusion,  under  which  he  is  laboring.  Partial  in- 
sanity, will  be  Buflicient  to  defeat  a  Will,  if  the  act  cao 
be  traced  to  the  cause  in  which  the  mind  is  diseased, 
although  the  person,  at  the  time  of  making  the  WiH, 
was  sane  io  other  respects,  upon  ordinary  subjects:  Jar- 
man  on  Wills,  p.  59;  Redfield  on  Wills,  69  and  70;  3 
Hump.,  278. 

His  Honor,  in  his  instructions,  wholly  fiuled  to  draw 
these  distinctions,  and  the  ^ect  of  the  charge  upon  the 
jury,  was,  that  if  the  testator  was  of  unsound  mind,  he 
coald  not  make  a  Will.  The  presumption  of  law  is, 
after  insanity  is  once  shown  to  exist,  it  continues,  unless 
it  be  the  effect  of  delirium;  so  that  the  party  who  al- 
leges a  lacid  interval,  assumes  the  burden  of  proof ;  but 
no  particuhu*  measure  of  proof  is  required  to  establish  the 
existence  of  such  a  state  of  mind,  but  it  must  be  sn£B- 
<nent  to    overcome  the  presumption  that  naturally  arises 
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in  the  mind,  after  the  person  has  been  shown  to  have 
been  insane:  Redfield  on  Wills,  113;  2  Ire.  Law,  24;  7 
Pick.,  94;  4Metcaif,  547;  1  Phillimore,  100. 

The  charge  of  His  Honor,  ifi  altogether  silent  on 
this  important  branch  of  the  case.  He  did  not  explain 
to  the  jury,  which  it  was  his  duty  to  do,  that  though 
the  testator  may  have  been  insane  before  the  making  of 
the  "Will,  yet,  if  there  was  a  lucid  interval,  and  the  tes- 
tator became  of  sound  and  disposing  mind  and  memory 
and  the  Will  was  executed  during  that  interval,  it  would 
be  a  valid  Will.  The  jury  are  left,  by  the  cha^e  of 
the  Court,  to  draw  their  own  conclusions,  upon  the  im- 
portant and  intricate  questions  of  law  applicable  to  the 
case. 

We  deem  it  not  important  to  oommeot  further  on 
the  charge,  but  are  compelled  to  reverse  the  judgment, 
and  remand  the  cause  for  a   new  trial. 

Geo.  Akdbews,   Judge: 

I  concur  in  the  result,  as  to  the  reverstd  of  the 
judgment  in  this  cause,  but  express  no  opinion  as  to 
the  admiasibili^  of  the  question  propounded  to  the 
witness,   Thomas. 

DIBBEBrriNG    OPINION    OF     JUDGE     HENBY    O.   8UITH. 

I  concur  to  reverse  the  judgment  of  the  Court  below, 
in  this  case,  but  am  unable  to  concur  tiilly  in  the 
reasons  set  forth,  in  the  opinion  of  the  Court,  for  such 
reversal. 

Thomas,    a    witness  for   the    proponents,   stated    fiicts 
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tending  to  Bbow  the  mental  condidou  of  the  testator 
Eeese.  The  question  was  then  pat  to  Thomas,  whether, 
in  view  of  all  the  fects  he  had  stated,  the  testator, 
was  of  sound  and  disposing  mind  and  memoiy.  Ob- 
jection was  made,  and  the  question  was  excluded  by 
the   Circuit   Judge, 

The  case  of  Gibson  vs.  Gibson,  9  Yerg.,  settles  that 
a  witness,  not  attesting  or  professional,  who  has  stated 
facts  tending  to  shed  light  upon  the  mental  condition 
of  the  testator,  may  give  in  evidence,  his  opinion  based 
npon  such  &ct8,  of  what  the  mental  condition  of  the 
testator   was   at   the  time   to   which   such   facte   relate. 

In  that  case,  the  witness  had  given  in  testimony, 
&cts  of  the  suitable  kind,  and  was  then  asked,  whether 
from  the  facts  he  had  deposed,  he  believed  the  testator 
"was  iu  his  senses,  and  capable  of  making  s  Will." 
The  Court  held  competent  the  first  branch  of  the  ques- 
tion, whether  he  believed  the  testator  to  be  in  hia 
senses,  and  excluded  as  incompetent,  the  latt«r  branch 
of  the  question,  whether  the  witness  believed  the  testator 
capable  of  making  a  VTill.  The  reasons  assigned  by 
the  Court,  for  excluding  the  latter  branch  of  the  ques- 
tion, is,  that  it  involved  a  question  of  law  and  &ct, 
— the  very   question  to    be    determined    by    the   jury. 

The  question  whether  the  person  was  capable  of 
making  a  Will,  and  whether  the  person  was  of  sound 
and  disposing  mind  and  memory  are  of  equivalent  import 
and  scope.  The  meaning  of  the  words,  disposing  mind 
and  memory,  is  a  mind  and  memory  capable  of  dispos- 
ing by  Will,  capable  of  making  a  Will.  The  question 
therefore,    wheths    a    person  has    sound   and    dispofflng 
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mind  and  memory,  involves  the  question  of  law  and 
fiict,  the  very  question  to  be  detennined  by  the  jury — 
^e  questioD  whether  the  person  is  capable  of  disposing 
by  WUi. 

Such  question,  whether  the  person  was  of  sound  and 
dispoeii^  mind  and  memory,  appears  irom  the  authori- 
ties, to  be  competent  to  put  to  and  be  answered  by  the 
attesting  witnesses.  To  witnesses  standing  in  such  rela- 
tion to  the  testator  and  the  Will,  the  question  may  be 
proper.  They  are  the  persons  whom  the  testator  has 
selected  and  appointed  to  attest,  not  only  the  iact  of 
the  making  of  the  Will,  but  also,  the  fact  of  his  ca- 
pacity to  make  the  Will.  It  is  said  to  be  the  duty 
of  such  persons  called  on  foa*  such  purpose,  to  inibrm 
themselves  as  to  the  mental  capacity  of  the  testator, 
and  not  attest  the  Will  if  it  appears,  or  the  iact  be, 
that  the  testator  is  devoid  of  the  requisite  capacity. 
For  such  reason,  it  may  be  proper  to  allow  the  attest- 
ing witnesses  to  testify  their  opinion  t^at  the  testator  was 
of  sound  disposing  mind  and  memory 

However  it  may  be  as  to  the  capadty  of  attesting 
witnesses,  to  testify  such  opinion,  I  am  unable  to  agree 
in  view  of  the  anthority  of  the  case  of  Gibson  «8.  Gib- 
son, that  witnesses  not  attesting  or  professional,  shall 
be  allowed  to  testify  their  opinions  to  the  effect,  as 
sought  from  the  witness,  Thomas,  by  the  question  pro- 
posed to  him. 

For  other  reasons,  set  Ibrth  in  the  opinion  of  my 
brother  Shackelford,  I  concur  to  reverse  the  judgment 
of  the  Court  below,  and  to  remand  the  case  fi)r  a  new 
trial. 


A.  C.  White  «t.  Robert  Baohsiuui. 


A.   C.  White  vs.   Robert   Buchanan. 

1.  JuBiSDKTTiO)!.    Jvdiee  of  the  I^aee,     WriUm   guaranlg  of  paymmt  qf 

judgnteaL  A.  Jiutice  of  the  F««c^  baa  no  jtiriBdictuHi  in  cases  of 
guanmtlea  of  tlie  payment  of  judj^eats,  wliere  the  amonnt  ezceeda 
250  dollan. 

2,  Sams.    Appearanee  of  a  party  ioa  not  eoi^ar  juriidietion.    The  appear- 

ance of  a  party  in  the  Circait  Court,  does  not  give  the  Court  jurisdic- 
tion, where  it  ia  maniiest  that  the  JoBticehad  no  juriBdictionof  the 
subject  matter. 


FROM    WILLIAUSON. 


This  case  came  to  aa  spp^l  &om  a  Justice's  Court 
to  the  Circuit  Court.  At  the  Noveuiber  Term,  1867, 
there  was  a  judgment  for  the  defendant,  Buchanan ; 
plaintiff  appealed.  Judge  Hanson  M.  Bbibn,  Sr., 
presiding. 

Campbell,  McEwen    and  Marshall,    for  White. 

T,    W.    TijHLEY,   for   Buchanan. 

Jahes    O.  Shackelfobd,   J.,  delivered  the  opinion  ' 
of  the  Court 

This  ia  a  suit  commenced  before  a  justice  of  the 
peace,  and  founded  on  the  transfer  of  a  judgment  for 
$246,  rendered  30th  of  June,  1860,  in  fevor  of  C.  M. 
Comstock  t«.  W,  M.  Blackman.  This  judgment  was 
transferred  to  Bobert  Bacbanan,  12th  April,  1861;  and 
on  the  16th  of  April,  1861,  the  defendant,  Robert  Buch- 
anan, transferred  it  agfun  to  the  plaintiff.      The  language 


DECEMBER  TERM,  1868. 


A.  C.  WMt«  la.  Bobeit  Bochuian. 


of  the  tranefer  aa  follows:  "For  value  received,  I 
asdgD  this  judgment  to  A.  C.  White,  and  I  guarantee 
the  payment."  Signed  Robert  Buchanan.  The  Justice 
rendered  a  judgment  against  Buchanan  for  1345.30, 
from  which  there  was  an  appeal  to  the  Circuit  Com-t, 
where  a  judgment  was  rendered  for  defendant,-  Buchanan^ 
under  the  charge  of  the  Court,  to  reverse,  which  there 
was   an  appeal  to  this  conrt. 

Several  questions  have  been  discussed  here;  but  in 
the  view  we  have  taken  of  the  case,  it  is  unneceBsary 
to  notice  them,  as  the  justice  of  the  peace  had  no 
jurisdiction  of  the  subject  matter.  By  sec.  4123,  of 
tbe  Code,  the  jorisdiction  of  justices  of  the  peace  ex- 
tends to  five  hundred  dollars  upon  all  notes  of  hand 
indiscriminately,  whether  calling  for  dollars  and  cents 
amply,  or  for  an  amount  to  be  discharged  in  other 
.means  than  money;  and  upon  indorsements  of  nego- 
tiable paper,  where  demand  and  notice  are  expressly 
wtuved  in  the  indorsement.  A  written  understanding 
to  guarantee  the  payment  of  the  debt  of  another,  for 
value  received,  does  not  fall  within  this  description. 

By  sub-section  2  of  sec.  4123,  the  jurisdiction  of 
a  justice  extends  to  all  unsettled  accounts,  obligations, 
contracts,  or  other  evidences  of  debt  not  embraced  in 
the  preceding  sub-sectdon,  when  the  amount  does  not 
exceed    the   sum   of     $250. 

It  is  very  clear  that,  under  these  provisions  of  the 
Code,  the  justice  had  no  jurisdiction  in  this  case,  of 
the  sum  for  which  judgment  was  rendered.  The  ap- 
pearance of  the  parties  in  the  Circuit  Court,  did  not 
give  that    ooart  jurisdiction:      (1  Hum.,  232;    Q  Yer., 
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30.)  No  motion  was  made  in  the  Circuit  Court  to 
dismiss  the  cause  for  want  of  jurisdiction;  but  it  be- 
ing manifest  to  the  Court,  that  the  justice  had  no  ju- 
risdiction of  the  subject  matter,  the  cause  will  be  dis- 
missed, and  the  plaintifE  allowed  to  bring  a  new  action 
in  the  projter  form. 


John  McGivocK  d  al  m.  M.  C.  H.  Pdeyear. 


1.  When  bill,  of  ExcEPrioNa  becokes  past  of  the  becobd.    JfnCion 

/or  new  trtaL  A  bill  of  exceptions,  to  become  a  part  of  the  record,  niust 
be  made  up  and  ugned  bj  the  judge  at  the  term  in  which  tritd  is  had. 
He  ha«  no  power  to  extend  the  time  to  a  Biibeequent  term;  althoogb  a 
motion  for  a  new  trial  ma^  be  made  and  continaed  to  a  lubsequent 
term,  it  does  not  carr;  with  it  the  right  to  file  a  bill  of  exceptions  at 
another  Chan  the  trial  term. 

2.  Illeoal  contracts.     Knoidedge  o/'  Jenifer  o/'  nian«y  doa  net  taitU  the 

mntract  wUh  iUrgalUy.  The  mere  knowledge,  on  the  part  of  the  lender 
of  mont?,  of  the  illegal  ose  that  the  borrower  intends  to  make  of  the 
money,  is  not  enough,  of  itself,  to  fix  the  stain  of  illegality  upon  the 
lender.  In  order  to  do  this,  it  must  appear  that  the  leitder  made  the 
loan,  on  his  part,  to  (umiah  the  money  to  enable  the  borrower  to  do 
the  illegal  act. 

3.  Sake.    Same.    Subxipient  reneaai  (jf  a  note  givm  for  on  Ulegal  pnrpoae 

dom  not  remoiie  (Ik  lainl.  If  tbe  original  loan  was  for  an  illegal  pur- 
pose, sttd  fiilla  within  the  rule  stated,  no  subsequent  renewal  would  re- 
move the  bunt;  and  it  can  make  no  diSerenoe  into  whose  hands  the  note 
had  passed  after  iia  maturity. 
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4.  Fbaciice  ajtd  PLZADiKa.  PUa  o/'  generai  (wu«.  Eeidenet  ailowed 
vtider  meh  a  pita.  Under  the  general  inue  in  an  action  of  debt,  the 
defendant  lOHy  give  in  evidence  any  matter  that  showa  nothing  wan 
owing,  or  an;  matter  in  discharge  of  the  debt. 


FROM   WILLIAMSON. 


At  the  July  Term,  1867,  there  was  a  verdict  and 
judgment  in  this  case  for  the  defendant  in  error.  A 
motion  for  a  new  trial  was  entered  and  continued  to  the 
November  Term,  when  the  Court  refused  a  new  trial. 
The  plaintiSs  in  error  have  filed  the  record  for  error. 
Judge   Manson  M.  Bbien,   Sr.,  presiding. 

Campbell,  McEwen  &  Maeshall,  and  J.  G. 
Wallace,  for  plaintiff  in  error. 

T.  W.  TuBLEY,  S,  S.  House  and  Randall  M.  Ew- 
INQ,  for  defendant   in   error. 

James  O.  Shackelpobd,  J.,  delivered  the  opinion 
of  the  Court. 

This  is  an  action  of  debt,  brought  in  the  Circuit 
Court  of  Williamson  County,  on  a  promissory  note  for 
14,000,  dated  26th  December,  1861,  due  four  months 
after  date,  executed  by  John  McGavock  and  James 
Park,  payable  to  the  order  of  S.  S.  House,  L.  H. 
Moeeley  and  J.  W.  Hall,  The  declaration  is  in  the 
usual  form;  to  which  the  defendant  pleaded:  First,  the 
general  issue,  nil  d^U;  second,  that  the  said  note  was 
discounted  by  the  ofEcera  ,of  the  Planter's  Bank,  at 
Franklin,  to  raise  money  to  purchase  horses  and  other 
equipments  of  a  regiment  to  be  mustered  into  the  ser- 
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vice  of  the  so-called  Confederate  government;  that  sfud 
mone^  was  loaned  by  the  officers  of  said  bank  for  the 
illegal  purpose  of  rising  troops  to  war  against  the  gov- 
ernment of  the  United  States,  and  is,  therefore,  void, 
etc;  that  the  note  was  transferred  after  maturity,  to  the 
plaintiff,  with  a  full  knowledge  of  purposes  for  which 
it  was  borrowed.  Issne  was  taken  on  the  pleaa.  The 
cause  was  submitted  to  a  jury  at  the  July  Term,  1867, 
of  the  court,  and,  under  the  charge  of  the  judge  pre- 
siding, a  verdict  was  rendered  for  the  defendant  in 
error.  A  new  trial  was  moved  for;  and  the  motion  was 
continued  until  the  November  Term,  1867,  of  said  court, 
when  the  following  entry  was  made;  "This  day  came 
the  parties,  by  their  attorneys,  and  on  consideration  of 
the  motion  heretofore  made  for  a  new  trial  of  the  issues 
in  this  cause,  it  is  ordered  by  the  Court  that  the  said 
motion  be  overruled;  to  which  tlie  defendant  or  attorney, 
excepts,  and  tender  thdr  bill  of  exceptions,  which  is 
signed  and  sealed  by  ibe  Court,  and  ordered  to  be 
made  a  part  of  the  record  in  this  cause."  This  entry 
is  made  of  the  July  Term,  1867,  to-wit:  "The  18th 
of  July,  1867,  judgment  was  rendered  against  the  plain- 
tiff in  error,  in  pursuance  of  the  verdict.  The  record  has 
been  filed  for  error."  Several  questions  have  been  elabo- 
rately argued,  but  in  the  view  we  have  taken  of  the 
case,  it  is  unnecessary  for  us  to  express  any  opinion 
upon  them,  except  that  arising  upon  the  entry  made  at 
the  November  Term,  1867,  upon  overruling  the  motion 
for  a  new  trial,  and  allowing  the  defendants  to  file 
tb^r  bill  of  exceptions.  Did  that  become  a  part  of 
the  record   in    this  cause,    by  the    action  of  the    Court 
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made  a   term   aubeequent   to    the   findii^  of  the    verdict 
of  the  jnry? 

This  question  has  been  frequently  before  this  Court, 
not  in  the  precise  form  in  which  it  ia  presented  in 
this  record;  but  we  think,  upon  principle,  it  is  em- 
braced within  the  rule  settled  by  the  de^nsions  of  this 
Court,  in  the  case  of  Terral  ve.  Alder,  2  Swan,  77. 
The  Court  say :  "A  bill  of  exceptions  is  for  matter  ex- 
cepted to  at  the  trial,  and  ascertained  before  the  ver- 
dict. It  is  not  requiute  that  it  be  formally  signed 
before  the  trial  is  at  an  end.  It  is  sufficient,  if  the 
exceptions  be  taken  at  the  trial  and  noted  by  the 
Court,  and  it  may,  during  the  term,  be  reduced  to 
form  and  signed  by  the  judge."  This  principle  was 
settled  by  the  Supreme  Court  of  the  United  States,  in 
4  Peters,  106;  in  which  the  Court  says:  "It  would  be 
dangerous  to  allow  a  bill  of  exceptions  of  matters  de- 
pendent on  memory  at  a  distant  period,  when  the  judge 
may  not  accnrately  recollect  them,  and  they  oi^ht  not 
to  allow  it."  If  the  parly  intend  to  take  a  bill  of  ex- 
eeptions,  he  should  give  notice  to  the  judge  at  the 
trial,  and,  if  he  does  not  file  at  the  trial,  he  should 
move  the  judge  to  asEdgn  a  reasonable  time  within 
which  he  may  file  it,  but  that  time  should  be  limited 
to  the  term  at  which  the  trial  is  had.  This  princi- 
ple came  before  this  Court  agun  in  the  case  of  Clark 
w.  Lavry,  3  Sneed  77,  In  that  case,  under  an  order 
of  the  Court,  leave  was  granted  to  the  party  a  certain 
specified  time,  within  which  to  file  a  bill  of  exceptions 
after  the  rise  of  the  Court,  which  was  done,  and  it  was 
held  that  it  oonstitoted  no  part  of  the  record. 

A  bill  of  exoeptions,  to  become  a  part  of  the  record, 
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must  be  made  up  and  signed  by  the  judge,  at  the 
term  in  which  the  trial  is  had.  A  judge  has  no 
power  to  extend  the  time  to  a  subsequent  term.  Though 
the  motion  for  a  new  trial  may  be  continued  to  a  sub- 
sequent term,  it  does  not  carry  witli  it  the  right  to  file 
a   bill   of   exceptions  at  any    other  than   the  teial   term. 

We  think  this  case  falls  within  the  principles  settled 
by  our  adjudications.  The  entry  made  at  the  Novem- 
ber Term,  1867,  that  the  entry  is  made,  "as  of  the  July 
Term,"  1867,  cannot  have  relation,  so  as  to  make  it  aa 
entry  nunc  pro  tunc  It  cannot,  therefore,  avail  the 
plaintiffs  in  error,  as  there  is  nothing  in  the  recwd 
that  would  authorize  the  Court  to  enter  it  as  of  that 
term.  This  Court  held,  in  a  case  reported  in  11 
Hump,,  p.  176,  "when  the  records  of  the  court  are 
made  up,  corrected,  approved  and  signed,  for  which  pur- 
pose they  were  in  the  power  of  the  Court  only  during 
the  same  term  at  which  they  are  made,  tliey  are  not 
only  the  most  satis&ctory  and  reliable  evid«ice  of  the 
action  of  the  court  of  its  orders,  verdicts  and  judg- 
ments, but  they  afford  the  only  legal  and  proper  evi- 
dence of  its  action." 

In  the  case  of  Crutehfield  vs.  Stewart,  1  Hum.,  381, 
the  judgment  was  corrected  upon  the  written  opinion 
filed  among  the  papers ;  and  in  that  case,  upon  a  review 
of  the  authorities,  the  Court  had  hesitation  in  making 
the  correction.  The  general  rule  is:  a  judgment  or  de- 
cree can  only  be  amended,  changed  or  altered  by  mat- 
ter appearing  in  the  record,  or  some  matter  in  the  nature 
of  record.  An  order  or  decree  made  at  a  term  can- 
not be  entered  at  a  subsequent  term,  unleas  there  is 
some  matter    in   the    nature    oi  a  record,    showing  that 
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Boch   a  judgment   or  entry  waa  made,   and  by  the  omis- 
Hion  of  the  clerk,  it  -was  n^lected   to  be  entered. 

There  is  nothing  in  this  reoord  &om  which  ve  can 
infer  that  this  entry  was  made  at  the  July  Term,  1867, 
overruling  the  motion  for  a  new  trial  and  filing  the 
bill  of  exceptions.  It  appears  from  the  record,  it  was 
done  at  the  November  Term,  1867;  and  we  must  be  ■ 
governed  in  our  conclusions,  by  the  apparent  statements 
of  the  record. 

We  must,  therefore,  hold:  the  motion  for  a  new  trial 
was  overruled,  and  the  bill  of  exceptions  filed  at  the 
November  Term,   1867. 

It  is  not  necessary,  nnder  the  rulings  of  this  Court, 
in  the  case  of  Grubbs  vs.  Greer,  5  Cold.,  p.  160,  that 
the  minutes  of  the  court  should  show  the  bill  of  ex- 
ceptions ■was  signed,  sealed  and  made  a  part  of  the 
record.  The  statute  provides  the  truth  of  the  case  be- 
ing iairly  stated  in  the  bill  of  exceptions,  the  Judge 
shall  sign  the  same,  which  thereby  becomes  a  part  of 
the  record.  Motions  for  new  trials  are  often  made  and 
continued  from  term  to  term.  To  permit  parties  to  make 
up  the  bill  of  exceptions  upon  the  overruling  of  the  mo- 
tion for  a  new  trial  at  a  subsequent  term,  alter  the 
fiicts  have  faded  from  the  memory  of  the  Court,  would 
be  the  means  by  which  great  injustice  would  be  done 
soitoFB.  No  judge  can  act  advisedly  upon  a  motioQ 
for  a  new  trial,  at  a  subsequent  term,  unless  the  evi- 
dence and  charge  upon  which  the  verdict  was  rendered, 
ia  before  him. 

We  think,    to  extend  the  rule  and  permit  suitors  to 
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make  up  the  bill  of  exceptions,  at  a  term  sutwequeat  to 
the  trial,  would  be  a.  dangerous  practice,  and  ought  not 
to  be  allowed. 

It  results,  therefore,  the  bill  of  exceptions  filed  in 
this  cause,  constitutes  no  part  of  the  record,  and  can- 
not be  looked  to;  and  under  the  rulings  of  this  Court, 
we  are  bound  to  presume  the  verdict  and  judgment 
rendered  in  the  cause  were  r«^lar,  and  must,  therefore, 
be  affirmed. 

This  cause  was  heard  at  a  former  day  of  the  term, 
and  the  Court  being  of  opinion  fivm  the  &ctB  pre- 
sented in  the  record,  the  bill  of  exceptions  purporting 
to  hcve  been  made  and  dgned  by  the  judge  at  a 
term  subsequent  to  the  trial,  constituted  no  part  of  the 
record.  The  judgment  of  the  Court  below  was  af- 
firmed. Afterwards,  the  plaintifis  in  error,  filed  their 
petition  for  a  rehearing;  and  the  Court  being  satisfied 
irom  the  &cts  presented,  that  it  was  necessary  to  the 
ends  of  justice,  that  a  rehearing'^  of  the  case  should 
be  granted,  it  was  allowed. 

A  diminution  of  the  record  was  suggested,  supported 
by  affidavit,  that  the  records  of  the  court,  would  ^ow 
at  the  trial  term  of  the  cause,  a  motion  for  a  new 
trial  was  made  and  overruled,  and  at  that  term,  the 
bUl  of  exceptions  wus  signed,  sealed  and  made  a  part 
of  the  record;  thereupon  a  certiorctri  was  awarded;  and 
upon  the  return  thereof,  we  find  the  proper  entries  were 
made  at  the  July  Term,  1867,  and  that  the  bill  of 
exceptions  was  properly  filed  at  that  term,  it  being  the 
trial  term   of   that    court. 
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It  follows,  therefore,  the  judgment  entered  in  this 
cause  will  be  set  aside,  and  it  will  be  heard  upon  the 
record   as  now   presented. 

The  original  note  of  which  the  one  in  suit  is  a 
renewal,  was  executed  by  John  McQavock  and  James 
Park,  as  principals;  and  S.  House,  L.  H.  Mosely  and 
Wm.  W.  Baugh,  as  indorseis,  on  the  26th  of  April, 
1861,  due  at  four  months,  and  which  was  indorsed 
aud  delivered  to  the  bank — they  receiving  the  proceeds. 
At  maturity  the  note  was  renewed,  (81,000,)  having 
been  paid  at  four  months.  It  was  r^ularly  protested 
at  maturity  for  want  of  payment  and  notice  given,  ete. 
It  was  transferred  by  the  bank  after  due,  to  the  de- 
fendant in  error,  as  executor,  and  this  suit  was  brought. 

The  declaration  is  in  the  usual  form,  to  which  the 
said  McGavock,  Parks  and  others,  plead  the  general 
issue,  and  also  a  special  plea  that  the  note  was  dis- 
counted by  the  bank  for  an  unlawful  purpose,  that  is: 
"to  arm  and  equip  soldiers  to  war  against  the  United 
States." 

The  facts  necessary  to  be  stated  to  understand  the 
principles  involved,  are  substantially  as  follows:  On 
the  26th  of  April,  1861,  the  first  note  was  discounted 
by  the  branch  of  the  Planters  Bank  at  Franklin,  for 
$4,000.00.  In  August  of  the  same  year,  it  was  re- 
newed, and  $1,000.00  paid  upon  it.  The  officen  of 
the  Branch  Bank  at  Franklin,  had  received  instructions 
to  discount  no  note  over  $3,000.00.  One  of  the  di- 
rectors came  down  to  Nashville  to  see  the  directors  of 
the  principal  bank,  and  get  leave  to  discount  this  note. 
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He  informed  the  officers  of  the  bank,  the  object  and 
purpose  in  procuring  the  discount  was  to  raise  money 
to   equip   Captain   William   Ewing's  company   of   cavaliy, 

and    Captain    company    of    infontry,    for    the 

purpose  of  entering  service  to  war  against  the  govern- 
ment of  the  United  States.  The  matter  was  liud  be- 
fore the  board  at  Nashville,  and  it  was  left  to  the 
discretion  of  the  board  at  Franklin.  Upon  the  return 
of  the  director,  the  note  was  discounted,  and  the  money 
was  expended  for  the  purposes  for  which  it  was  de- 
signed and  intended  to  be  raised.  Upon  the  trial  of 
the  cause,  His  Honor  charged  the  jury :  First, — If  the 
bank  in  the  course  of  its  ordinary  business  discoun- 
ted the  note,  although  knowing  the  object  of  the  pro- 
ceeds to  be  to  furnish  and  equip  a  military  company 
for  an  unlawful  purpose,  M.  C.  H.  Puryear  could, 
nevertheless,  collect  the  note.  Second, — That  if  the 
original  note,  of  which  the  one  in  controversy  is  a 
renewal,  was  for  an  illegal  purpose,  the  point  of  ille- 
gality would  attach  to  all  renewals  of  the  same;  hut 
that  Park  and  others  must,  by  proper  allegations  in 
their  pleas,  connect  the  note  in  controversy  with  the 
original,  and  that  it  cannot  be  connected  by  proof 
with  the  allegation  of  the  plea.  Third,— "That  if 
Park  and  others,  by  the  plea,  stated  the  object  of  the 
money  raised  on  the  note,  was  to  aid  and  assist  the 
Confederate  States  in  rebellion  against  the  government 
of  the  United  States,  that  such  allegation  will  not  be 
sustained  by  proof,  that  it  was  to  aid  the  State  of 
Tennessee,  or   any  other  body  of   men  in  such  an  illegal 
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purpose,  biit  that  the  special  character  of  the  illegal 
transacaioD  cannot  be  shown  under  the  general  issue;  it 
must  be   d<me  by   q>eciat   pleas." 

A  judgment  was  rendered  for  Pnryear.  A  motion 
for  a  new  trial  was  overruled,  and  the  record  is  filed 
for  error.  We  think  that  part  of  hia  honor's  charge 
in  which  he  stated  to  the  jury,  if  the  note  was  dis- 
counted by  the  bank  in  the  ordinary  course  of  busi- 
ness, though  the  directors  knew  the  proceeds  were  to  be 
used  for  an  unlawful  purpose,  Puryear  could  "recover," 
ia  as  an  abstract  proposition,  correct;  but  taken  in  con- 
nection with  the  t«stimony  in  this  cause,  tended  to  mis- 
lead the  jury.  The  mere  fact  that  the  directors  of  the 
bank  knew  the  proceeds  of  the  note  were  to  be  used 
for  an  illegal  purpose,  will  not,  of  itself,  ordinarily  be 
sufficient  to  defeat  the  collection,  but  the  bank  must 
have  been  in  some  manner  implicated  in  the  transaction, 
and  privy  thereto.  The  test  in  such  cases,  is:  whether 
the  contract  on  which  the  claim  is  founded,  can  or 
not,  be  wholly,  disconnected  from  the  ill^^l  transaction, 
or  whether  it  was  in  inrtherance  of  it:  Story  on 
Contracts,  sec.  624;  Armstrong  vs.  Toler,  11  Wheaton, 
275;    3   Met.,    207;    Launton,  246;   3  Tenn.    Rep.,   418. 

To  guard  against  misapprehension  of  the  priqciples 
upon ,  which  the  decision  in  this  case  ia  made,  we 
state  succinctly  and  definitely, — the  mere  knowledge  of 
the  bank  of  the  ill^;al  purpose  to  which  Park  and 
others,  intended  to  apply  the  proceeds  of  the  note,  is 
not,  of  itself,  enough  to  implicate  the  bank  in  the  il- 
legality of  the  transaction,  and  so  affect  the  note  with 
the  taint  of  ill^ality.  In  order  to  so  implicate  the  bank 
and  affect  the  note,    it  must  be    shown  that    the    bank 


John  McOavoc^  d  oI.  m.  U.  C  H.  Puitmi. 

made  the  loan,  with  the  purpose,  on  ito  part,  to  furnish 
money   to    enable    the    borrowers    to    do  the  ill^al    act. 

We  repeat,  the  mere  knowledge  of  the  lender  of 
money,  of  the  illegal  use  that  the  borrower  intends  to 
make  of  the  money,  is  not  enough,  of  itself,  to  fix 
the  stain  of  illegality  upon  the  lender.  In  order  to 
do  80,  it  must  appear  that  the  lender  made  the  loan 
for  the  purpose  to  enable  the  borrower  to  do  the  ille- 
gal act. 

If  the  original  loan  was  for  an  illegal  purpose,  and 
Mb  within  the  rule  stated,  no  subsequent  renewal 
would  remove  the  taint;  and  it  can  make  no  difference 
into  whose  hands  it  may  have  passed  after  due;  and 
this  &ct  could  be  given  in  evidence  under  the  general 
issue  in   the   form   oi    action. 

We  think  his  honor  erred  in  the  instruction  in 
which  he  ruled  that,  under  the  plea  of  the  general 
issue  in  this  case  evidence  could  not  be  g^ven  of  the 
ill^ality  of  the  contract.  No  prindple  is  more  clearly 
settled  than  that,  under  the  general  issue  in  an  action 
of  debt,  any  matter  fliat  shows  the  debt  is  not  owing, 
or  a  discharge  of  it,  may  be  given  in  evidence.  Mr. 
Chitty,  in  bis  work  on'  Pleadings,  vol.  1,  page  481, 
says:.  "The  defendant  may  give  in  evidence,  under  this 
plea,  every  matter  that  shows  nothing  was  owing,  or 
any  other  matter  in  discharge  of  the  debt." 

Such  being  the  settled  rules  of  law  in  pleadings  of 
this  character,  it  is  unnecessary  to  comment  further  up- 
on the  charge  of  His  Honor,  in  which  we  think  he 
misapprehended  the  rules  applicable  to  the  admissibility 
of  testimony  under  the  pleas  filed  in  this  case. 

The  judgment  must  be  reversed,    and    the    case   re- 
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manded.  The  clerk  of  the  court  having  foiled  to 
comply  with  the  rules  of  this  Court  in  making  out  a 
trae  transcript,  will  be  allowed  no  costs. 

G£X)RQE    Andbews,  Judge: 

I  concur,  upon  the  authority  of  the  cases  heretofore 
decided  by  this  Court,  that  the  bill  of  exceptions  ap- 
pearing in  this  record,  most  be  held  to  have  been 
made  and  signed  at  the  term  succeeding  that  in  which 
the  cause  vas  tried,  and  for  that  reason  it  can  form 
no  part  of  the  record  in  the  case.  If  any  circum- 
stances can  exist  to  authorize  the  making  of  a  bill  of 
exceptions,  for  matter  occurring  at  the  trial,  to  be  made 
up  after  tiie  trial  term,  none  such  appear  in  this 
record. 


Louisville  &  Nashville   JEUilroab   Company   vs. 
Mabgaeet  Bdrke,  Administratrix  d  ah. 

\.  IilJCKixs  BT  Baiiaoaiis.  Bamagtt  rtamerUt,  </  Ike  party  n^tind 
Iked,  In  an  acticm  agftinet  s  railroad  by  th«  sdmiiiutnUor,  or  the 
widow,  or  next  of  kin,  the  duoagee  recoveisble  are  thoee  anfered  by 
the  party  killed,  and  which  he  couM  haxe  recovered  if  he  had  lived, 
and  not  thoee  euffered  by  hia  widow  and  children,  in  consequence  of 
hia  death. 

2.  Sams.  Are  reapoiuahU  for  itynria  milaa  Aey  obaent  tialulory  preeauium*, 
Bailroad  companice  are  reepoimble  for  accidents  or  colliBiong  on  their 
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rends,  unless  tliej  can  show  thai  the  precBOtions  preocribed  by  sees. 
1167-8,  of  the  Code,  were  complied  with. 

3.  CORBTITVTION&I.  law.     Ftiiiee  pomr  of  On   Ooeertuneal.      Sees.   1167 

and  1168,  of  the  Code,  are  valid  and  constitutional  laws,  passed  to  pro- 
tect the  geoend  public,  and  to  compeusale  peraons  iiyured.  The;  have 
theirsanction  in  what  ia  called  the  police  power  of  the  goTemmeaC 

4.  Ci>rporate  bodUi  ve  tuigecilo  geMrrU  UaBSjUnlta  exempt  bi/ eJiarter.     Corpo- 

rate bodies  are  subject,  sa  natural  persons,  to  general  lawn  enacted  to  pro- 
tect tbe  comfort,  health  and  aafetj  of  the  people,  unleaa  exempt  bj  ex- 
press BtlpulationSjOr  by  reason  of  plain  implication,  from  the  nature  of 
the  priTil^es  or  franchiMS  granted  in  their  charters. 

5.  Imjvbibs  caused  bt  kbolioence  of  the  fabtv.     WiJffid  odi  ^ 

the  parly  injured.  Uenerallj,  the  negligence  of  apereon  iiyured  by  col- 
lision upon  a  railroad  track  is  not  a  bar  to  an  action  by  him  for  dama- 
ges, unlesi  the  railroad  company  show  that  the  precaatiotu  provided  by 
the  Code,  were  performed!  but  an  action  cannot  be  maintained  for  an 
ii^jury  occasioned  by  the  willful  act  of  the  party  iqjured. 

6.  Actions  bt  sebvantb  cb  AOEtns  of  bailboam.    Ne^igenee  or  mil- 

fvl  ael»  tm  iheix  part.  An  action  will  not  lie  in  behalf  of  an  agent  or 
servant  of  a  railroad  company  of  this  character,  whose  negligence  or 
willful  act,  cauted,  or  contributed  to  cause,  the  accident  or  collinion  oc- 
casioning him  ii^ury. 

7.  Segtigeiitto/  (he  party  ma^be  eontidtred  bslhtjutyindeUrminingam/ntnt 

afdamaga.  The  Diligence  of  the  persooinjured,  which  caused  or  con- 
tributed to  the  accident,  maybe  taken  into  consideration  by  the  jniy  iu 
determining  the  amount  of  damages  to  be  given  for  tbe  iqjury. 
S,  If  lAt  kUling  u  itulantaneoiu,  no  dtimaga  can  be  recovered.  If  the  killing 
be  absolutely  instantaneous  damages  are  not  recoverable,  for  that  would 
be  giving  damages  for  the  mere  act  of  killing.  The  damages  recover- 
able are  for  what  was  incurred  or  suffered  while  the  person  lived. 


FBOM  DAVIDSON. 


At  the  September  Term,  1868,  thb  cause  was  Sub- 
mitted to  a  jury,  who  rendered  a  verdict  in  fiivor  of 
the  plaintiff  below,  for  |5,000,  on  which  there  was  a 
judgment  against  the  railroad;  from  which  it  has  appealed 
to  thb   Court.     Judge  Edgeke  Caby,  presiding. 
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Russell  Houston  and  John  L.  Spurlock,  for  the 
plaintiff  in   eiror. 

Neill  8.  Beown  and  John  C.  Gaut,  for  the  de- 
fendants   in  error.' 

Hemby  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

In  March,  1865,  a  train  of  cars,  of  the  Nashville 
and  Lonisville  Railroad  Company,  ran  over  and  killed 
instantly,  a  man  named  ^Ulick  Burke.  The  train  was 
moving  from  the  north  at  an  easy  speed,  along  a  short 
curve,  through  a  deep  cut,  near  the  southern  end  of 
the  curve  and  cut,  at  a  point  visible  to  the  approach- 
ing train,    at    a  distance  of  about  yards.      'Burke 

was  lying  upon  the  track,  motionless,  and  testimony  was 
given  tending  to  prove  that  he  was  drunk.  Very 
great  efforts  were  made,  by  the  engineer  and  hands 
upon  the  train,  as  soon  as  Burke  was  discovered,  to 
stop  the  cars  and  prevent  the  accident.  A  conflict,  or 
uncertainty  of  evidence,  appears  in  the  record,  to  the 
question,  whether  the  engineer,  fireman,  or  oiher  person 
on  the  locomotive,  was  upon  the  lookout,  and  discovered 
Burke  upon  the  track  as  soon  as  it  was  possible  to 
sec  him,  and  whether  the  alarm  whistle  was  forthwith 
sounded,  and  the  brakes  put  down,  and  every  possible 
means  used  to  stop  the   train,   and  prevent  the   accident, 

Burke  was  a  common  laborer,  in  the  employment  of 
the  company,  and  had  been  sent  by  the  "boss  work- 
man" on  that  section  of  the  road,  to  proceed  up  the 
track,  and   with   his    pick    to    tighten   the  joints   of    the 
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raila,  .until  he  reached  Hendersonyille,  where  he  was  to 
help  repair  a  switch.  He  delayed  and  felled  to  go  to 
Hendersonville,  from  which  town,  a  short  distance  the 
accident  occurred. 

The  action  is  brought  by  Mai^aret  Burke,  the  ad- 
ministratrix of  the  decedent,  suing  for  the  use  of  his 
widow  and  children.  The  declaration  is  in  the  statuto- 
ry form,  and  alleges  that  the  train  of  care  of  the  de- 
fendant, the  railroad  company,  "wrongfully  and  by  gross 
n^ligenee,  ran  over  and  instantly  killed  Burke,"  laying 
the  damages  at  (10,000.  The  plea  of  not  yuSty,  was 
put  in  by  the  defendant;  and  upon  this  issne  the  par- 
ties went  to  the  jury,  who  found  a  verdict  of  $5,000 
against  the  defendant,  on  which  judgment  was  rendered; 
from  which  an  appeal  in  error  brings  the  whole  case 
to  this   Court. 

The  errors  assigned  are  to  he  found  in  the  instruc- 
tions  of  the   Circuit   Judge  to  the  jury. 

Mret,  The  instructions,  though  not  very  clear  to  the 
point,  are  to  be  nnderstood  as  directing  that  damages  are 
recoverable,  suffered  by  the  widow  and  children,  by 
reason  of  the  killing  of  Burke,  the  husband  and  father. 

Second,  The  instructiims,  giving  to  the  language  the 
full  breadth  feirly  to  be  understood  from  the  words, 
directed  the  jury  that  the  defendant,  nulroad  company, 
under  the  clanses  upon  the  subject  enacted  by  the 
Code,  is  liable  for  all  the  damages  occasioned  by,  or 
resulting  from  the  collision  or  accident,  unless  it  be 
shown  by  the  proof,  that  the  engineer,  fireman,  or  other 
person,  on  the  locomotive  at  the  time,  and  on  the 
lookout    ahead,  and  discovered  Burke  as  soon  aa  it  was 
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poeable  to  discover  him;  and,  that  as  soon  as  discov- 
ered, the  alarm  whisUe  was  sounded,  the  brakes  put 
down,  and  every  possible  means  used  to  stop  the  train, 
and  prevent  the  collision  or  accident;  and  this,  although 
it  was  n^ligence  of  Burke  to  be  on  the  track  in  his 
condition,  and,  although  the  accident  or  collision  was 
not  caused  hj,  or  the  result  of  the  omission  of  the 
precantionary  acts  prescribed  by  the  Code,  and  would 
have  occurred  though  the  precautionary  ads  had  all 
been   performed. 

The  court  will  do  no  more  now,  than  indicate  the 
conclusions  adjudged  upon  the  case.  An  opinion  in 
full,   will   be  prepared    hereafter: 

f^rgt,  The  damages  recoverable,  are  those  suffered  by 
Burke,  and  which  he  could  have  recovered  had  he 
lived;  and  not  those  suffered  by  his  widow  and  children 
in    consequence   of    his  being  killed. 

Such  ia  the  proper  construction  to  be  put  on  the 
Code,  sees.   2291,    2292  and  2293. 

The  cause  of  action  is  the  injury  done  to  Burke, 
and  the  right  of  action  of  the  personal  representatives, 
b  for  that  cause  of  action,  and  is  the  right  of  action 
Burke  had,  and  could  have  prosecuted  had  be  lived; 
and  the  damages  recoverable,  are  for  that  cause  of 
action. 

The  statutes  of  other  States,  which  have  been  tnted 
in  argument  similar,  not  the  same  as  that  of  Tennessee, 
dther  by  express  terms  or  plain  implication,  give  the 
next  of  kin  a  right  of  action  or  dami^es,  for  the  in- 
jury done  them  by  the  injury  done  to,  or  killing  of 
the   father,   husband,  or  other   relative. 
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The  statute  of  Tennessee  goes  no  further  dian  to 
give  the  next  of  kin,  the  damage  that  may  be  re- 
covered by  the  personal  representative,  for  the  injury 
done   hie  decedent. 

Second,  The  proper  construction  of  sees.  1167,  1168, 
etc.,  of  tiie  Code,  is:  The  railroad  company  is  re- 
sponsible for  the  damt^es  occasioned  by  or  resulting 
from  the  accident  ot  collision,  unless  it  shows  that 
the  precautions  prescribed  by  these  sections  were  per- 
formed; and  although  it  may  appear  that  the  aoddent 
Of  colUsicm  would  have  occured  had  the  precauldon 
been  performed.  Cases  of  hardship  and  absurdily  may 
occur  upon  such  construction  of  the  clauses  of  the 
Code;  but  the  language  is  explidt  and  certain,  and  the 
construction  is  inevitable. 

Third,  These  sections  are  not  invalid  for  want  of 
constitutional  or  eoverign  power  in  the  Legislature  to 
enact  the   law   expressed   by   them. 

The  statute  is  founded  on  a  policy  of  double  aspect: 
one  to  guard  and  protect  the  safety  of  the  general 
public,  and  the  other,  to  compensate  the  injured  per- 
son, which  has  sanction  in  what  is  called  the  police 
power  of  the  government. 

Corporate  bodies  are  subject,  as  natunU  persons,  to 
general  laws  enacted  to  protect  and  promote  the  quiet, 
comfort,  health  and  safety  of  the  people,  unless  ex- 
empt by  reason  of  express  stipulations  in  their  charters, 
or  by  reason  of  plain  implication  from  the  nature  of 
the  privileges  or  franchises  granted  hy  their  charter. 
In  the  absence  of  such  exemptions,  railroad  corporations 
are  subject,   as   would  be   natuisl    persons    in    like   occu- 
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fttiffOf  to  bw8  prescribing  extraordinarj  vigilance,  akill, 
exertions  and  other  precautions,  to  be  observed-  by  their 
servantB  or  agents  in  tlie  running  of  trains,  for  the 
purpose  of  preventing  aoddents  or  oollisions;  and  sub- 
jecting their  companies  to  damages  occanoned  by  or 
resulting  inun  any  aoddent  or  collision,  unleae  they 
show   that  the   presoribed   preoanti(His  were  performed. 

^yih,  The  negligence  of  Burkej  contributing  to  the 
accideDt,  is  not  a  bar  to  the  action,  and  this  by  vir- 
tue of  the  sees.,  1164,  etc.,  of  the  Code.  Qeuerally 
the  n^ligenoe  of  a  person  injured  by  collisioB  upon 
the  track  is  not  a  bar  to  an  action  by  him  for  dam- 
^es,  unless  the  railroad  company  show  by  proof  that 
all  the  precautions  prescribed  by  the  Code,  were  per- 
formed  to   prevent   the  accident. 

Skcth,  A  perscm  injured  1^  a  collist<ai  or  acfudent 
caused  by  his  own  willful  act,  cRunot,  by  virtue  of 
the  sees.  1166,  1167,  etc.,  m  Bin  tain  an  action  for  dam- 
ages done  him,  occasioned  by  or  resulting  &om  the 
collision   or  accident. 

Seventh,  The  sections  1166,  1167,  1168,  have  re- 
ference and  application,  eo  &r  as  they  relate  to  ac- 
tiona  for  damage,  to  the  general  public,  rather  than,  to 
the  agents  and  servants  employed  in  the  running  of 
toaina.  An  action  will  not  lie  in  behalf  of  an  agent 
or  servant  of  that  kind,  whose  n^ligeuce  or  willful 
act,  caused,  or  contributed  to  caose  the  accident  or  col- 
lision  occasioning  him   injury, 

Eighih,  N^ligeuce  of  the  perscm  injured,  which 
caused,  or  contributed  to  cause  the  accident  or  collision, 
or,  without  which  ike  aodd^t  or   collision    would   not 
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have  occurred,  may  be  taken  into  coneideration  by  tiie 
jury,  in  determining  the  amount  of  damages  proper  to 
be  given  for  the  injury.  Such  construction,  the  clauses 
of  the  Code  will  bear^  and  most  be  given. 

Ninth,  The  killing  of  a  man  is  not,  of  itself,  a 
cause  of  civil  action.  The  damages  recoverable  are,  for 
what  was  incurred  or  suffered  while  the  person  lived. 
If  the  killing  be  absolutely  instantaneous,  damages  are 
not  recoverable,  for  that  would  be  giving  damages  for 
the   mere  act  of  killing. 

Tenth,  The  charge  of  the  judge  that  the  jury  may 
find  any  amount  of  damages  they  may  deem  right,  is 
erroneous  in  this:  that  it  omits  to  designate  the  par- 
ticulars of  injuries  or  damage  for  which  damages  may 
be  awarded.  The  charge  left  the  jury  substantially 
without  instmctioBs  as  to  what  particulars  compensa- 
tion  or  damages,    may  be   given,    and    as    to  what  not. 

Reverse  the  judgment,  and  send  back  the  cause  for 
a  new  .trial. 


David  Plowman  d  al.  tw.  Robert  Fostbr. 

1.  TaESPAea.  Oeneral  iwu«.  Sptekd  Fteat.  In  tm  action  of  treepui  oo 
the  case,  Aeplea  af  notgniltf  is  a  denial  of  the  whole  cause  of  mc&m, 
and  puts  in  issue  eveiy  eaential  fiust  stated  in  the  declsraticHi;  and  the 
defendant  maj  give  in  efidfflio^  any  nutter  irhich  operates  in  discbarge 
of  theCMiieof  acd«n,  andisaetboBBd  to  plead  Itis  defease  speciaUf. 
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2.  Saxb.  Samt.  Aetioni  o/'  TVapoK  and  IVupoM  on  the  Ctat,  Special 
jieaa.  In  actione  of  trespaw  there  is  an  enential  differenoe  between 
actaona of treB{iaB and  tieBpanonlhe  caae.  Thefint  a  drieti  jurit,  and 
matteia  b  excuae  or  juatification,  moat  be  pleaded  specially.  In  the 
latter,  whatever  in  equitj  and  conscience  would  preclude  the  recovery 
of  the  plaintiff,  maj  be  given  in  evidence  bj  the  defendant,  ander  the 
general  iane,  because  the  pluntiETmiut  recover  npon  the  justice  and 
GOiwdence  of  his  case,  and  on  that  only. 


FKOU    DAVIDSON. 


At  the  May  Term,  1867,  this  cause  was  submitted 
to  a  juiy,  who  found  for  the  plaintiff,  &om  which  the 
de&ndaut  appealed  to  this  Court.  Judge  M.  M.  Brien, 
Sr.,  presidiiig. 

Abbau  Deho88,   for  the  plaintifia   in  error. 

John  C.  Thompsos,  Campbell,  McEwin  &  Jno. 
Mabshall,   for  the  defendant  in  error. 

Jaues  O.  Shackelpoed,  J.,  delivered  the  opiniim  of 
the  Court. 

This  jis  an  action  of  trespass  on  the  case,  brought  by 
the  defendant  in  error,  gainst  the  plfuntiff  in  error, 
for  obstructing  an  alley.  The  declaratiiHi  is  in  the 
Ofual  form,  to  which  the  plaintiff  in  error  pleaded: 
tvrdy  the  general  issue  of  not  guilty;  second,  the  etat- 
tite  of  limitation  of  two  years.  Issue  was  taken,  and 
at  the  May  Term,  1867,  the  cause  was  submitted  to  a 
jury,  under  the  charge  of  the  Court,  which  resulted  in 
a  TQYiiot  for  defendant  in  error.  A  new  trial  was  moved 
for,  the  motion  ovemiled,  and  judgment  rendered  against 
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the  pl^tifF  in  error;  from  which  there  was  an  appeal 
to  this  Court.  The  principal  error  assigned  arises  upon 
tbat  part  of  His  Honor's  charge,  in  which  he  instructed 
the  jury  that  the  plea  of  not  guilty  admitted  the  plain- 
tiff's right  of  way  to  the  alley  in  questitm,  and  that 
this  plea  only  denied  that  the  defendant  had  obstructed 
it,  and  not  plaintiff's  right  of  way;  and  under  this  state 
of  the  pleadings,  the  plaintiff  need  not  deraign  his  ti- 
tle to  the  alley;  that  the  jury  would  look  to  the  proof, 
and  see  if  the  plaintiff  had  obstructed  the  way,  or  placed 
obstructions  in  it,  and  if  so,  their  verdict  should  be  for 
the  plaintiff,  etc.  The  pleadings  in  this  cause  are  un- 
der the  common  law  procedure  in  force  bef{»e  the 
adoption  of  the  Code.  The  general  issue  pleaded  to 
this  declaration,  is  a  denial  of  the  whole  cause  of  ac- 
tion, and  puts  in  issue  every  essential  fact  stated  in 
the  declaration,  and  the  plaintiff  is  bound  to  prove  his 
case.  In  this  form  of  action,  under  the  general  issue, 
the  defendant  may  give  in  evidence  any  matter  which 
operates  in  discharge  of  the  cause  of  action,  and  he  is 
not  bound  to  plead  bis   defenses  specially. 

There  ie  an  essential  difference  between  actions  of 
trespass  and  trespass  on  the  case.  The  first  is  stricti 
juris,  and  matters  in  excuse  or  jostiffcaticHi,  must  be 
pleaded  specially.  The  other  is  founded  in  tlie  justice 
and  equity  of  the  case ;  for,  whatever  would,  in  equi^ 
and  conscience,  according  to  existing  circumrtanoes,  pre- 
clude the  plaintiff  from  recovering,  might,  in  sn  action 
on  tbe  bane,  be  given  in  excuse,  by  the  defendant,  under 
the  general  issue;  because  the  plaintiff  must  recover 
upon  the  justice  and  conscience  of  his  case,  and  on  that 
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only:  1  Chitty'fl  Pleadings,  491.  The  case  referred  to 
by  the  coonsel  for  defendant  in  error,  in  10  Humph., 
110,  was  an  action  of  tre^ass  for  taking  property;  and 
the  Court  properly  held,  the  defendant  oould  not  justify 
under  the  plea  of  the  general  issue,  but  must  plead 
specially  his  matters  of  defense.  The  case  in  6  Mass., 
385,  went  off  (m  the  construction  of  a  statute  of  that 
State.  %nce  the  adoption  of  the  revised  rules  of  plead- 
ing in  England,  the  principles  of  the  common  law  have 
been  changed  npoa  Hub  point.  These  rules  are  not 
in  force  in  this  State,  and  we  must  follow  the  com- 
mon law  system  of  pleading,  which  has  been  adopted  in 
this  case,  nnder  the  provisions  of  the  Act  of  Februaiy 
14tb,  1860,  which  is  a  part  of  our  system  of  jurispru- 
dence. We  are,  therefore,  of  opinion,  the  Court  erred 
in  his  instmctionB  to  the  jury  upon  this  point,  and  we 
are  constrwned  to  reverse  the  judgment.  Other  excep- 
tions were  taken  to  the  charge  and  ruling  of  the  Court, 
in  which    we    think    there    is    no    material  error. 

The  judgment  will  be   reversed,   a    new  trial  awarded, 
and  the  cause  remanded. 


NASHVILLE: 
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James  Bankbead  m.  N.  E.  Allowat. 


1.  A  Court  r^  Egv,ily  mil  eorreet  mitiatet  taade  in  ignoranee  of  ir 

Wliere  an  act  in  done,  or  a,  contncc  made,  under  a  mutake  or  ignor* 
ance  of  a  material  &ct,  it  ie  voidable  and  lelierable  in  eqaity.  The 
rule  ia  the  same,  not  only  in  cases  where  there  has  been  a  atadied  mp- 
prewion  or  concealment  of  the  &cts,  which  would  amount  to  a  fraud ; 
but  alao  to  manj  cases  of  innocent  ignorance  and  mistake  on  both 

2.  Same.    Same.     Mutual  mittaJca  mihoiit  fravd.     In  cases  of  mutual  mift- 

take,  going  to  the  eaeeoce  of  the  contract,  it  is  not  necesBaTT'  that  there 
should  be  anj  presumption  of  fraud,  for  equitj  will  often  relieve,  how- 
ever iunocoit  the  parses  maj  be. 

3.  Same.    Same.     Mutaim.     Grom  fravd.     Undue  adaaUage.     3&e  Oiurt 

tnili  open  the  entirt  aeanmt  and  taJct  it  de  novo.  If  there  has  been  any 
mistake,  or  omLasion,  or  accident,  or  fraud,  or  undue  adv&otage,  by 
which  an  account  is,  in  truth,  vitialed,  and.the  balance  la  incorrectly 
fixed,  a  court  of  equity  will  not  hold  it  to  be  coucluuve  upon  the  par- 
ties, but  will  allow  it  lo  be  ojiened  and  examined.  In  other  cases,  as 
of  gross  fraud,  or  gross  mistake,  or  nndue  advantage,  or  impoMtion, 
made  palpable  to  the  Coiut,  it  will  direct  the  whole  account  lo  be 
opened  and  takoi  it  novo. 

4.  Sake.      Samt,       When  tm  account  vill  ht  opened  to  eorreet  one  or  mat 

itemi.  In  causes  where  mistake,  or  omisvon,  or  inaccunu^,  or  frand, 
or  impoiitioa  is  not  shown  to  efiect  or  stain  all  the  items  of  the  Irana- 
aclion,  the  Conrt  will  allow  the  account  to  stand,  with  liberty  to  the 
plaintiff  to  sorchai^  and  falsify ;  or,  the  account  is  dmply  opened  to 
contest  one  or  more  items,  which  are  pointed  out  by  the  plaintiff  as 
being  erroneous. 

5.  Same.     iTtnocerU  mierepreeenl<aione  of  ■maleriat/oielt  by  mitlaie,  it  a  groiaid 

of  relief.  If  a  party  innocently  misrepresents  a  material  &ct  by  mis- 
take, upon  which  another  is  induced  to  act,  it  ia  a  condufdve  ground 
of  relief  in  equity,  as  a  willful  and  false  assertion ;  for  it  (^)erate«  as  a 
surprise  and  imposition  on  the  other  party.  In  such  case,  the  party 
mnst  lie  held  to  his  representations. 

6.  ^AHE.    Same.      Muiaket  at  lo  the  aueb  i^  a  firm.     Where  one  of  iJie  par- 

ties ie  benefitted.  Bdief  aiU  be  qranied.  If  parties,  at  the  time  of  the 
diewlntitMi  of  th«ar  partaership,  believed  that  certain  assets  of  the  firm 
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were  good,  nud  it  turns  out  otterwiie,  the  Ion  ic  the  lesult  of  a  mhh 
take,  from  which  a  paRy  derived  &  benefit  at  the  time  of  the  diawln- 
tioD.     Aooartof  eqnitjt  will  grant  relief  sgunithim,[&lthoiigh  nofmnd 


7,  Same.     Cb«rt>  (/  <fiitly  wfS  not  rtHete  agaiiut  improvideiU  eoninuii.    II, 

however,  upon  »  disBolutioti  of  a  firm,  dae  or  more  of  the  parti«a  agree 
to  take  the  hm(s  of  the  6rm  and  asume  all  its  liabilitiea,  and  it  tnrai 
oat  that  thc^  have  made  an  improvident  contract,  a  court  of  eqnit; 
will  not  aflbrd  them  telief  agaiuBt  thor  own  volnntar7  act. 

8.  Fabtnzbbhips.     Ptirthata  made  (^  artkk*  not  eonnteted  irUh  l^  butinea 

<^  Ike  firm,  wSliut  bindUiefirni,  vtilem  by  aAMqaail  ratifiealion.  If  cne 
partner  should,  in  the  name  of  the  firm,  stake  pnrchaeee  of  goods  not 
oonnected  with  the  known  hutinees  of  the  firm,  «ach  purchaacB  vill 
not  bind  the  partnership,  nntesa  an  expreaa  or  implied  authori^  is 
shown,  or  a  snbaeqnent  ratillcation  be  proved  bj  the  person  claimiDg 
to  hold  the  firm  liable. 


FBOM  DAVIDSON. 


This  case  was  heard  at  the  April  Tena,  1866,  be- 
fore Chancellor  David  Campbell,  who  prtmounced  a 
decree  in  favor  of  complunant;  from  which  respondent, 
Alloway,   appealed. 

E.  H.  East,  J.  L.  Spdblock  and  Russell  Hotjbton, 
for  complainant. 

John  Reed,  for  reepondent, 

John  C.  Gaut,  Special  Judge,  delivered  the  opinion 
of  the   Court. 

This  bill  is  filed  by  the  complainant,  as  the  sur- 
viving partner  of  the  late  firm  of  McGr^or  &  Bank- 
head,  at  New  Orleans,  and  of  James  Bankhead  &  Co., 
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fit  Nasiiville;  and  also  eurviving  partner  of  the  late 
firm  of  McGregor,  Alloway  &  Co.,  at  New  Orleans,  and 
K.  E.  Alloway  &  Co.,  at  Nashville,  against  the  de- 
fendant,  Nathaniel  £.  Alloway. 

It  is  an  admitted  &ct  by  the  pleading  in  the  cause, 
that  oomplunant,  James  Bankhead,  George  McGr^;or, 
now  deceased,  and  respondent,  Nathaniel  E.  Alloway, 
about  the  first  of  September,  1852,  entered  into  part^ 
uership  for  the  purpose  of  doing  a  general  commission 
business  in  the  city  of  New  Orleans,  under  the  firm 
name  and  style  of  McGr^or,  Alloway  &  Co.,  at  New 
Orleans,  and  N.  E.  Alloway  &  Co.,  at  Nashville. 
The  said  firms,  although  they  carried  on  business  under 
different  denominations,  the  partners  in  each  were  the 
same,  and  in  truth  but  one  firm,  and  the  denomination 
of  N.  £.  Alloway  &  Co.,  at  Nashville  was  int«nded 
to  be  auxiliary  to  the  house  of  McGr^or,  Alloway  & 
Co.,  at  New  Orleans.  Said  fixms  oondnued  to  do  busi- 
ness under  sud  denominations  as  partners  as  aforesaid, 
uniil  the  22d  of  September,  1858,  when  the  partnership 
was  dissolved,  and  the  defendant,  N,  E.  Alloway,  with- 
drew from  the  concern, 

On  the  same  day,  complainant  and  efud  George  McGr^;or 
formed  a  partnership  to  continue  the  business  and  wind 
up  the  business  of  the  old  firms,  under  the  style  of 
McGrt^r  &  Bankhead,  at  New  Orleans,  and  James 
Bankhead  &  Co.,  at  Nashville.  This  new  firm  of  Mc- 
Gregor &  Bankhead  continued  their  business  until  the 
26th  of  April,  1860,  when  the  house  of  McGregor  & 
Bankhead,  at  New  Orleans,  suspended  business;  and  on 
the  first  of  May,  1860,  a  formal  dissolution  took  place, 
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and  the  assets  of  the  concern  were  aasigned  to  the 
complainant  in  liquidation;  and  on  the  10th  of  Sep- 
temh^,  1860,  the  said   Geoi^   McGr^or   died   insolvent. 

Upon  the  withdrawal  of  the  defendant,  on  the  22d 
of  September,  1858,  from  said  firm  of  McGr^jor,  Al- 
loway  &  Co.,  and  N.  E.  Alloway  &  Co.,  the  complain- 
ant and  George  McGre^r,  paid  defendant  $3,000  out 
of  the  assets  of  said  firm,  for  which  he  executed  and 
delivered  to  them  a  receipt  in  the  following  worda  and 
figures,   to-wit: 

"Received  of  George  McGr^or  and  James  Bankhead, 
three  thousand  dollars,  in  full  of  all  claims  of  every 
description,  and  all  interest  whatever,  real  and  personal, 
which  I  have  had,  or  have,  In  the  profits,  assets,  choses 
in  action,  or  any  other  species  of  property  belonging 
to  the  firms  of  McGr^or,  Alloway  &  Co.,  or  K.  E. 
Alloway  &  Co.,  of  Nashville,  Tennessee. 

"Nashvill^   22d  of  September,   1858. 

(Signed)  "N.  E.  Alloway." 

At  the  same  time  and  place,  an  instrument  of  writ- 
ing was  signed  and  delivered  by  James  Bankhead,  the 
complainant,  George  McGregor,  and  N.  E.  Alloway,  the 
defendant,  in  which  the  defendant  sold  his  entire  inter- 
est in  the  commercial  firms  of  McGr^or,  Alloway  & 
Co.,  of  New  Orleans,  and  N.  E.  Alloway  &  Co.  of 
Nashville,  Tennessee,  and  the  lease  on  the  office  occu- 
pied by  N.  E.  Alloway  &  Co.,  to  McGr^or  &  Bank- 
head,  and  also  relinquished  his  claim  standing  on  the 
books  to  his  credit,  for  and  in  comdderation  of  the 
sum  of  (3,000,  paid  him  jointly  by  said  McGregor  & 
Bankhead.      And   in   and   by  said  instrument,    the  com- 
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plainant  and  McGregor  undertook  and  bound  themselves 
to  pay  all  the  outstanding  liabilities  of  the  concemB  of 
McGr^;or,  Alloway  &  Co.,  and  N.  E.  Alloway  &  Co., 
aad  indemnify  said  Alloway  agmnst  the  payment  of  the 
same. 

The  complainant  has  filed  this  bill  to  open  and  set 
aside  what  he  denominates  a  settlement,  which  he  eaye 
was  made  at  and  before  said  cUssolution  of  the  22d  of 
September,  1858,  and  to  charge  respondent,  Alloway, 
his  just  proportion  of  the  loss  allied  to  have  accrued 
upon  a  large  debt  due  to  smd  firms  from  Dr.  E. 
Thompson,  of  Williamson  county,  Tennessee,  and  other 
itema.  As  to  the  solvency  of  the  debt  agtunst  Dr.  Thomp- 
son, or  if  the  representations  of  defendant  were  not 
fraudulently  made,  he  represented  said  debt  to  be  well 
secured  and  a  good  debt,  and  that  complainant  and 
McGr^or  acted  upon  these  representations,  believing 
them  to  be  true,  and  permitted  the  defendant  to  with- 
draw iiom  eaiA  firm  with  f3,000,  when,  in  &ct,  the 
Thompson  debt  was  not  good  and  well  secured,  but  was 
worthless,  and  lost  to  the  complainant  and  McGr^or; 
and  that  they  sustfuned  other  heavy  losses,  heretofore 
noticed,  by  felse  representations  made  by  defendant,  and 
by  false  entries  made  by  him  upon  the  books  of  N,  E. 
Alloway  &  Co.  Ail  the  fraudulent  or  false  represent- 
ations, and  felse  entries  upon  the  boc^s,  are  substantially 
denied  by  the  answer  of  the  defendant,  and  he  further- 
more denies  that  there  was  any  settlement  made  with 
a  view  to  a  dissolution  of  said  firms,  or  that^  in  &ct, 
any  settlement  was  made;  that  it  was  a  simple  sale  of 
his  interest  in  Sfud  firms  to  McGregor  and  complainant; 
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the^  having  a  general  knowledge  of  the  businese,  like 
himself,  undertook  to  pay  all  the  liabilities  of  said 
firms,  and  risk  the  collection  of  the  debts  due  to  said 
firms,  and  to  penuit  him  to  retire  &om  the  concern 
with  $3,000,  when  at  the  same  time,  there  stood  upon 
the  books  of  the   concern   $10,006.94  to  his  credit. 

The  position  assumed  by  the  parties  has  fi>rced  us 
to  a  careful  examination  of  the  pleadings  and  proof  in 
the  cause. 

Complainant's  bill  in  substance,  was,  that  McGn^r 
furnished  monthly  balance  sheets  from  the  house  at  New 
Orleans  to  the  Nashville  house,  showing  how  the  busi- 
ess  stood.  The  last  balance  sheets  forwarded  by  Mo- 
Gre^r  to  N.  E.  Alloway  &  Co.,  at  Nashville,  extended 
to  and  ended  with  the  first  of  September,  1858,  which 
exhibited  such  a  state  of  affairs  as  caused  complainant 
to  wish  to  retire  from  both  concerns,  and  without  pro- 
posing any  basis  of  settlement,  or  making  any  calcula- 
tions as  preparatory  to  a  settlement,  cwnplaioaDt  pro- 
posed to  defendant  that  he,  complainant,  would  pay  his 
private  account  to  the  concern  of  $5,967.09,  and  pay  a 
bonna  of  $5,000  to  be  let  out  of  the  concern  altogether. 
To  this  proposition  defendant  objected,  saying  that  it 
would  be  impossible  for  the  firms  to  get  along  without 
complainant's  credit. 

After  the  rejection  of  complunant's  proposition,  he 
and  defendant  went  into  a  calculation,  intended  to  be 
founded  upon  a  basis  of  equality,  for  the  purpose  of 
ascertaining  the  rights  and  liabilities  of  each  partner  as 
agunst  the  others,  and  the  partnership  means  that  could 
be  considered  good  and  available.      The  calculations  were 
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oonfined  to  the  commercial  year  of  1857-8,  jost  ended, 
as  to  the  lose  of  the  concerns,  because  the  loesea  before 
that  time  had  been  charged  off  the  books,  and  given 
np  as  entirely  worthless.  But  as  to  the  bad  debts 
enumerated  in  this  calculation,  they  extended  back  in- 
definitely, except  when  charged  off  the  books. 

The  losses  for  the  commercial  year  1857-8,  were  put 
down  in  the  calculation  at  |60,459.07,  all  of  which  was 
occasioned  by  the  operations  of  the  defendant  in  the 
purchase  of  produce  outside  of  the  r^ular  commission 
business.  The  bad  debts  put  down  in  that  calculation, 
amounted  to  $15,772.68,  making  a  total  loss  of  J76,- 
231.75.  But  the  debt  due  from  Dr.  E.  Thompson  was 
not  taken  into  said  calculation  of  losses  or  bad  debts, 
but  was  at  the  time,  believed  to  be  a  good  debt. 

The  profits  of  that  commercial  year,  and  the  esti- 
mated gains  upon  a  house  bought  in  New  Orleans, 
stock,  etc.,  as  by  balance  sheet  fiimiahed  by  George  Mc- 
Gre^r,  to  first  of  September,  1858,  and  memorandum 
made  at  the  time,  were  set  down  in  sud  calculation  at 
$64,077.67,  from  which  was  deducted  in  sfdd  calcula- 
tion, 4(10,625,  for  expenses  at  New  Orleans,  for  the 
season;  which  left  as  profits  for  the  season,  $53,452.67, 
and  which,  when  deducted  from  the  total  losses,  and 
bad  debts  of  $76,231.75,  left  as  net  loss,  |22,779.98, 
and  which  loss,  divided  between  the  three  partners 
equally,  amounted  to  $7,593.02.  At  the  time  these 
calculations  were  made,  there  stood  to  the  credit  of  de- 
fendant's private  account,  on  the  books  of  N.  E.  Allo- 
way  &  Co.,  the  sum  of  $10,006.94,  and  to  the  debt  of 
complainant's    private     account,    the   sum  of  $5,967.09, 
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aod  to  the  debt  of  Oeo^  McOre^r,  $286.25.  That 
George  McGre^r  arrirect  at  NaehTtlle,  about  the  ITtJi 
of  September,  1858,  and  examined  the  calculations; 
and  on  the  22d  of  September,  1858,  ,when  complainant, 
It&^rr^oT,  ^d  defbidant,  made  the  settlemeot,  N.  E. 
Alloway  pat  down  in  his  own  figures,  which  have  been 
preserved,  the  amount  of  the  debt  of  the  Thompson 
deed  of  tmst,  at  |60,500,  and  the  preferred  debts,  at 
$39,360,  which  being  reduced  by  payment  of  some  of 
them,  in  whole  or  in  part,  would  leave  (16,140,  to  be 
paid  on  the  Thompson  debt,  due  to  said  firms  of  Mc- 
Gregor, AUoway  i&  Co.,  and  N.  E.  Alloway  &  Co.; 
and  in  addition  to  that,  there  would  be  |4»000  more; 
that  the  result  of  said  calcalatioDS  showed,  that  after  de- 
ducting defendant's  show  of  said  losses  and  bad  debts  of 
$7,593.02,  from  the  amount,  to  his  private  credit,  upon 
the  books,  there  would  still  be  due  him,  $2,417.26.  He 
then  proposed,  if  complainant  and  McGr^;or  would  give 
him  $3,000,  he  would  give  up  all  claim,  and  retire 
fh>m  both  firms.  Complainant  offered  him  $2,000;  this 
he  refused.  Complunant  and  McGr^;or  consulted  and 
agreed  to  give  him  $3,000,  and  did  pay  him  over  that 
amount,  out  of  the  assets  of  the  firm;  and  the  papers 
were  req)ectively  prepared  and  signed,  under  the  belief, 
from  the  representation  of  defendant,  that  the  Thomp- 
son debt  was  good,  the  lai^est  note  having  been  cred- 
ited on  the  ?th  of  September,  1858,  with  $8,644,  the 
proceeds  of  the  note  held  as  collaterals  upon  S.  A. 
Pointer,  and  with  $4.33  on  the  14th  of  September,  1858. 
The  balance  due  upon  said  Thompson's  notes,  at  the 
date  of  said  settlement,  was  $1&,659.03;  that  the  Thomp- 
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son  debt  was  credited  ia  tlie  busioesB  years  of  1855 
and  '56,  and  1857  and  1858,  but  the  largest  portion, 
in  the  latter  buainesa  year;  that  Thompson  had  deposi- 
ted with  N.  E.  Alloway  &  Co.,  as  collaterals,  two  notes 
upon  S.  A.  Pointer,  for  ?5,200  each,  due  respectively, 
the  first  of  January,  1861,  and  the  first  of  January, 
1862;  that  Thompson  made  a  deed  of  trust,  on  the  8th 
of  June,  1858,  to  his  brother,  Absalom  Thompson,  as 
trustee;  that  defendant  went  to  Williamson  Coun^,  Ten- 
nessee, to  examine  the  trust  deed,  and  while  there,  took 
several  notes  from  Thompson,  in  the  aggregate  covering 
the  amount  of  his  debt  due  to  the  firm,  widi  interest, 
and  dated  them  back  to  the  7th  of  June,  1858,  that  being 
the  end  of  the  year  or  years  of  his  business;  and  prior  to 
that  time,  the  debt  had  vested  in  account.  Defendant 
returned  with  the  notes,  and  after  examining  the  deed 
of  trust,  he  reported  to  complainant,  that  the  debt  of 
E.  ThompscHi  was  amply  secured,  and  good  beyond  all 
qnestion.  Defendant  attended  the  sale  of  Thompson's 
property,  under  the  deed  of  trust,  on  the  16th  of 
August,  1858,  and  bought  some  negro  slaves,  and  ex- 
ecuted the  firm  notes  for  the  parcbase  money,  which 
notes  complainant  has  been  compelled  to  pay  since  the 
dissolution;  that  it  was  upon  the  &ith  of  that  state- 
ment, submitted  1^  N.  E.  Alloway,  to  complainant  and 
McGr^or,  and  relied  upon  by  them  at  the  time  of 
the  settlement,  that  the  settlement  was  made. 

The  foregoing  are  all  of  complainant's  alle^tions 
in  reference  to  the  Thompson  debt  and  the  settlement, 
that  we  deem   material   to   repeat. 

Respondent  answers  upon   the   same    subject    matters. 
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and  in  substance  says:  Said  McGregor,  had  come  to 
Nashville  fixim  New  Orleans,  and  had  brought  with 
him  the  papers  of  the  firm,  showing  the  result  of  the 
season's  business ;  as  was  hie  custom  at  the  end  of  each 
season.  He  had  bee^  in  Naahville  a  few  days,  in 
which  time,  examination  into  the  general  oonditdon  of  our 
business  had  been  made;  and  on  the  morning  of  the 
22d  of  September,  1858,  complainant  and  McGr^or 
bad  themselves  been  making  a  more  particular  estimate, 
of  which  Ihey  knew  at  least  as  much  or  more  about 
than  the  defendant  did.  Defendant  went  into  the 
office,  whilst  th^  were  at  the  desk  looking  over  their 
calculations,  when  complainant  remarked  he  would  like 
to  withdraw  from  the  business,  and  would  ^ve  the 
concern  (5,000  to  let  him  out;  to  which,  defendant 
objected,  stating,  that  he,  complainant,  owed  the  con- 
cern fully  that  much,  and  that  amount  would  not  more 
than  make  his  private  account  good.  Defendant  then 
remarked,  if  they  wished,  he  would  go  out  of  the 
business;  that  he  had  upwards  of  |IO,000  to  his 
credit  on  the  boooks,  and  be  would  go  out  if  they 
would  give  him  $5,000,  which  they  refused.  Com- 
plainant and  McGregor  left  the  office.  After  a  while 
they  returned,  and  complainant  said  they  would  be 
willing  to  let  defendant  go  out  if  he  would  give  them 
the  balance  to  his  credit;  this  he  refused.  Defendant 
then  offered  to  leave  if  they  would  give  him  |4,000, 
which  &.ey  declined.  Defendant  then  offered  to  take 
$3,000,  to  which  complainant  and  McGregor  at  once 
agreed,  on  condition  defendant  would  surrender  to  them 
in   addition,    his    rights    under    the  lease  of    the    office 
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property  occnpied  by  the  firm,  which  had  nearly  five 
years  to  run,  and  estimated  to  be  worth  |2,000,  to 
which  defendant  reluctantly  assented,  they  agreeing  to 
hold  him  harmless  against  the  debts  of  the  concern; 
that  complainant  was  more  &miliar  with  the  business 
of  iihe  concern  than  reapondent.  Respondent  does  not 
recollect  of  complainant  offering  a  bonus  of  ♦6,000  to 
be  permitted  to  withdraw  at  the  time  stated.  He  ad- 
mits he  made  tlie  setUement  with  Dr.  E.  Thompson, 
and  took  his  notes;  that  the  reason  he  took  the  small 
notes  was  to  sue  befiire  a  magistrate,  and  take  judg- 
ment, and  file  bills  against  parties  in  Williamson  and 
Mamy  counties,  who  had  loaned  money  to  Thompson 
at  usurioos  rates  of  interest,  in  the  hope  of  recover- 
ing something  for  the  firm,  fearing  that  most  of  the 
debt  could  not  be  realized  &om  the  deed  of  trust — all 
of  which  he  fiilly  explained  to  complainant  on  his 
return.  Bespondent  at  the  instance  of  complainant^ 
attended  the  sale  of  Thompson's  property  under  tiie 
deed  of  trust,  and  bought  some  ne^joes,  for  which  he 
gave  the  notes  of  the  firm  to  the  trustee;  and  on  bis 
return  reported  to  complainant  what  the  property  sold 
for  as  fully  as  he  could  remember.  We  then  made 
an  estimate,  and  the  complainant  remarked,  'I  fear  we 
will  lose  a  large  portion  of  the  Thompson  debt.'  All 
this  occurred  a  month  previous  to  the  withdrawal  of 
defendant;  and  at  the  time  of  his  withdrawal  com- 
plainant knew  as  much  about  the  chances  of  the  col- 
lection of  the  Thompson  debt  as  defendant  did.  There 
was  no  statement  or  figuring  relative  to  the  Thompson 
debt,  present  on  the  22d  of  Sept^nber,    1858,  the    day 
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respoadent  retired  &om  the  firm.  Bat  on  the  coDtra- 
rj,  some  moatihs  sftervards,  when  defendant  was  at 
the  office  of  complainant,  asked  him  if  he  had  such 
scn^  with  fignres  on  them.  He  denies  that,  in  the 
contract  of  dissolntion,  the  Thompson  debt  was  taken 
as  a  good  debt  upon  the  representation  of  defendant, 
or  that  the  Thompson  debt,  or  any  other,  was  men- 
tioned, or  any  special  representation  in  r^ard  thereto; 
but  t^e  contract  of  dissolution  was  baaed  upon  the 
general  idea  and  views  of  the  parties  as  to  the  ul- 
timate results  and  chances  of  success.  There  were  no 
figures  made  about  it  on  the  22d  of  September,  1858, 
noi  were  there  any  figures  before  them  that  day;  and 
if  complainant  has  any  of  defendant's  figures  as  to 
tim  debt,  they  were  made  long  before  the  dissolution. 
Farther  on  in  the  answer,  the  defendant  says:  He 
presumes  complainant  has  some  figures  that  defendant 
made  in  refo«nce  to  the  Thompson  debt,  as  both  were 
uneasy  about  it,  and  they  were  made,  so  far  as  re- 
spondent made  any,  before  the  22d  of  September,  1858, 
and  they  were  not  before  the  parties  on  that  day." 
He  denies  that  there  was  any  settlement  made.  It 
was  a  sale  in  bulk,  and  the  purchasers  took  all  the 
risk  upon  themselves;  and  he  denies  that  there  was 
any  fraud,  deception  or  concealment  on  his  part,  or 
mistake,   or  superior   knowledge  on  his   part. 

From  the  for^;oing  extraska,  taken  from  the  allc^- 
tions  of  the  bill  and  answer,  it  will  be  observed  that 
arane  of  the  most  materia]  all^;ations  in  complainant's 
bill,  are  neither  fully  admitted,  nor  denied  by  the 
the  answer.      The  charge  in  complainant's  bill  that  he 
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and  defendant  went  into  an  examination  and  calcula- 
tion of  the  Iceses  for  the  last  year,  ending  the  first 
day  of  Septemb^,  1858,  upon  the  balance  sheet  for- 
warded to  them  by  McGr^r,  and  the  bad  debtfi,  and 
found  the  losses  to  be  160,469.07;  and  bad  debts  to 
amount  to  $15,772.68;  making  the  total  loss  $76,231.75; 
and  net  gains  for  tlie  year  163,462.67;  making  a  net 
loss  to  the  firm  of  $22,779.08.  This  cha^  ie  not 
answered  by  the  defendant,  but  he  does  deny  in  his 
answer,  that  any  settlement  was  made.  He  denies  that 
he  made  any  figures  on  the  22d  of  September,  1868, 
or  that  any  figures  were  before  them  on  that  day; 
that  if  complainant  has  any  of  his  figures,  they  were 
made  long  before  the  dissolution. 

He  does  not,  however,  fully  deny  the  &ct  that  he 
made  any  &Ise  or  fraudulent  representations  in  relation 
to  the  solvency  of  the  Thompson  debt,  or  that  it  was 
taken  by  complainant  and  McGregor  on  the  dissolution 
as  a  good  debt,  or  that  anything  was  said  about  it 
more   than   any   other  debt  of  the   conoem. 

To  decide  this  cause  satisfactorily  to  ourselves,  and 
to  do  full  and  complete  justice  between  these  parties, 
if  we  can,  we  refor  to  the  proof  in  the  cause. 

Matthew  Watson,  proves  that,  after  an  examination 
of  the  books  of  McGregor,  AUoway  &  Co.,  and  N.  E. 
Alloway  &  Co.,  the  debt  of  Dr.  Thompson  nowhere 
appears  to  be  charged  to  account  of  profit  and  loss, 
but  on  the  balance  sheet  of  the  first  of  September, 
1858,  forwarded  by  McGregor,  Alloway  &  Co.,  fix)m 
New  Orleans,  to  N.  E.  Alloway  &  Co.,  of  Nashville, 
exhibits    an    account    agunst    Dr.    Thompson,    due    the 
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firm  of  $28,923.11.  He  also  proves  a  letter  written 
by  complainant  in  the  firm  name,  on  the  22d  of  June, 
1858,  in  reference  to  a  letter  from  McGregor,  making 
inquiiy  abont  the  Thompson  debt,  in  which  complain- 
ant said:  "We  regret  to  inform  yon  that  it  became 
necessary  for  the  Doctor  to  make  an  aeragnment  for 
the  benefit  of  his  creditors.  Mr.  Alloway  went  out 
to  look  into  mattera  and  is  entirely  secured.  Accor- 
ling  to  oar  estimates,  he  will  owe  yon  about  925,- 
000.  There  are  two  thousand  dollars  and  upwards, 
to  his  credit  on  our  books,  being  sums  collected  Etom 
time  to  time  upon  collaterals,  and  we  have  in  our 
vault,  ten  thousand  dollars  in  Samuel  Pointer's  notes, 
as  collaterals;  these  notes  are  undoubted.  The  as- 
signment, after  securing  his  &ther  and  brother  for 
sundry  amounts,  embraces  our  debt  next  in  order." 

Mr.    Watson  fiirther    proves    that    the    writing  'and 
figures  upon  a  paper  marked  exhibit  13,   to  his  deposi- 
tion to  be  in  the  hand  writing  and  figures  of  defend- 
ant, AUoway,  which  are  stated  this: 
Amount  of  sal^  _--..■--.-.--_-  f  50,500 
Notes, - 4,000 

$54,500 

Puryer's  estate, fl6,000 

23,360—39,360 

$19,140 

Lamb, 2,000 

Gracy, 2,000 

Exhibit   14  to   Watson's    deposition,   seems    to    be    a 
statement  of  what  certain  negroes,    lands,  fixrintnre  and 
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railroad  stock  sold  for,  to-wit:  $38,750;  with  four 
thousand  dollars  added  thereto,  in  figures,  all  in  the 
hand  writing  of  defendaot,  Alloway,  except  figures  $4,- 
000,  as  proven  by  Watson;  and  on  the  same  paper, 
exhibit  14,  is  a  statement  of  debts  to  A.  Thompson 
and  John  Thompson  and  others,  with  the  amount 
in  figures  opposite  to  the  name  of  each — all  of  which 
Watson  proves  to  be  in  the  hand  writing  and  figures 
of  defendant,  Alloway;  from  which  writing  and  figures, 
we  are  left  no  room  to  doubt  that  at  some  time  afi«r 
the  16th  day  of  August,  1858,  the  day  on  which  Br. 
Thompson's  pn^rty  was  sold  by  the  trustees  under 
the  asagnment,  and  before  the  dissolution  on  the  22d 
of  September,  1868,  the  defendant  did  make  out  a 
statement  to  the  complainant,  at  least  of  the  amonnt 
of  the  sale  and  other  supposed  assets,  and  of  the  pre- 
ferred debts,  and  showing  a  balance  of  nineteen  thousand 
or  more  dollars,  to  be  next  applied  in  order  to  the 
pajmient  of  the  debt  due  to  the  firm. 

William  Mchol  proves  that  defendant  told  him,  on 
his  return  &om  Williamson  County,  thai  the  Thompson 
debt  was  entirely  secore,  and  I  have  no  recollection  in 
after  conversation,  and  before  the  dissoloticm  of  the 
partnership,  of  any  doubt  being  entertained  or  ex- 
pressed. Q.  M.  Fc^  says,  in  August,  1858,  after 
Mr.  AUoway  returned  from  the  trust  sale  of  Dr. 
Thompson's  property,  he  told  me  the  property  had 
sold  better  than  he  expected,  and  that  there  would  be 
enough  funds  coming  to  McGregor,  Alloway  &  Co.,  out 
of  the  proceeds  of  the  sale,  as  he  thought,  to  secure 
their  debt,  or  nearly  so;    that  they  would  not  probab- 
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Ij  lose  more  than  one  thonsand  doll&rs;  that  outeide 
of  the  deed  of  trast,  they  had  some  coUaterale  that 
from  both  tJhese  sources  he  considered  them  nearly 
secured.  A.  Thompson  says  after  the  sale,  Mr.  Allo- 
way  stated  to  me,  he  was  well  satisfied  with  the  sale, 
and  he  considered  the  debt  due  to  N.  E.  Alloway  & 
Co.,  as  being  perfectly  secured.  This  conversation 
was  on  the  day  of  sale.  S.  B.  Lee  says:  "Alloway 
attended  the  sale,  and  had  a  blank  book  and  pencil, 
and  set  down  the  sale  of  every  article  of  property ; 
and  in  tiie  evening,  after  the  sale  was  over,  he  told 
me  he  considered  the  debt  to  N.  E.  Alloway  &  Co., 
perfectly  secure.  I  heard  him  say  several  times  aftxr 
the  sale  that  the  debt  was  secured.  I  think  he  made 
tliis  statement  to  me  in  the  office  of  N.  E.  Alloway 
&  Co.,  about  the  first  of  September,  1858,  in  the 
presence  of  Mr.  Bankhead.  About  the  2l8t  of  April, 
1859,  I  inquired  of  him  how  he  got  along  witb  the 
Thompson  debt;  he  said  he  was  out  of  tlie  scrape; 
that  he  had  sold  out  and  dissolved  with  bis  partners, 
and  that  there  would  be  very  little,  if  anything, 
realized  or  paid  on  said  debt.  S.  A.  Pointer  proves 
that  Alloway  said  on  the  day  of  the  sale,  after  the 
sale  was  over,  that  the  deht  of  Thompson  to  the  firm 
was  amply  secured.  I  heard  him  say  several  times 
after  the  sale,  that  the  debt  was  secured;  I  think  he 
made  the  statement  to  me  in  the  office  of  !N.  E. 
Alloway  &  Co.,  about  the  first  of  September,  1868, 
and   I   think   Bankhead  was  present. 

A.  Thompson,^  trustee,  proves  that    he  made  his  first 
report  of  collection  and  payment,  on  the  1&&  of  April, 
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I860,  and  that  he  has  paid  out  on  tlie  preferred  debts 
$52,545.03,  aad  nothing  has  or  ever  will  come  to  his 
hands  to  be  paid  upon  the  debt  of  N.  E.  Alloway 
&  Co.;  that  the  preferred  debts  were  mnch  lai^er  than 
expected  until  settlements  were  made,  etc.  Mr.  Wat- 
son forther  proves,  that  the  lease  of  the  offioe  of  the 
firm  in  Nashville,  although  taken  in  N.  E.  Alloway's 
individual  name,  was  &r  the  benefit  of  the  firm,  and 
the  firm  notes  of  N.  E,  Alloway  &  Co.,  pven  for 
the  next  ensuing  year's  rent  from  the  27th  of  July' 
1858,   the  date  of   sud   lease. 

The  proof  of  these  witnesses  is  not  opposed  by  any 
proof  in  this  record  that  we  have  been  able  to  find; 
and  there  is  other  proof  in  the  record,  not  here  re- 
ported, from  an  actual  inspection  of  the  books,  tend- 
ing to  show  that  the  firms  sustfuned  heavy  losses  for 
the  last  commercial  year  ending  the  first  of  September, 
1858.  We  are,  therefore,  satisfied  from  the  pleadings 
and  proof  in  this  cause,  that,  after  the  receipt  of  tiie 
balance  sheet  fivm  the  house  at  N^ew  Orleans  of  the 
first  of  September,  1858,  and  before  the  disaolntion  on 
the  22d  of  the  same  month,  that  complainant  and  re- 
spondent did  make  some  investigation  and  calculations 
as  to  their  losses  for  the  laat  oommennal  year,  and 
losses  in  bad  debts.  And  the  proof  is  persnauve,  at 
least,  that  the  losses  were  found  to  be  $22,779.08,  as 
charged  in  complainant's  bill,  and  that  those  calculations 
or  estimates  were  exsjnined  and  considered  of  by  Mo- 
Gr^;or  after  his  arrival  in  Nashville,  on  the  17th  of 
September,  1858.  We  are  furthermore  satisfied,  from 
the   pleadings  and  proof  in  the  cause,  that  all  the  part- 
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ners  believed  that  the  debt  dne  the  ooncem  from  Thomp- 
son W&8  secured  by  the  assigiimeot  to  A.  Thompeon, 
tnistee,  and  that  it  was  a  good  debt  and  would  be 
realized  by  the  firm;  and  that  respondent  had  repeat- 
edly represented  to  complainant  and  others,  both  before 
and  after  the  sale  c^  Thompson's  property  under  the 
trust  deed,  that  the  debt  was  secured  by  said  assign- 
ment, and  that  complainant  and  Geoi^  McGregor  re- 
lied upon  those  statements  of  respondent,  and  acted 
ufioa  them  as  being  true  as  represented,  and  acted 
mider  the  belief.  The  dissolatiou  took  place  on  the 
22d  of  September,  1858;  by  the  terms  of  which  the 
defendant  paid  his  one-third  of  said  estimated  loss,  to- 
wit:  $7,593.02,  oat  of  the  funds  to  his  credit  on  the 
books  of  the  firm,  and  the  balance  of  the  sum  to  his 
credit,  to-wit:  $3,000,  was  paid  to  him.  We  are  not 
prepared  to  say  from  the  proof,  that  defendant  acted 
fraudulently  or  in  bad  &ith  towards  his  co-partners, 
when  he  represented  the  Thompson  debt  good  and  well 
secured;  but  on  the  contrary,  the  proof  tends  to  show 
that  he  represented  the  amount  of  the  sales  of  the 
Thompson  property  approximating  to  accuracy,  and  that 
he  had  made  inquiry  of  the  Clerk  of  the  County  Court 
of  Williamson  connly,  touching  Thompson's  liability  as 
guardian  of  the  heirs  of  Puryear,  deceased,  and  to  other 
parties  of  the  preferred  class,  and  was  told  by  said 
clerk  and  other  parties,  what  the  debts  in  the  preferred 
chisB  would  probably  amount  to,  when,  in  fiict,  as  shown 
by  the  testimony  of  A.  Thompson,  trustee,  when  he 
settled  those  claims,  they  amounted  to  much  more  than 
he,  as  trustee,  had    supposed    they    would,  and  as  was 
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represented  to  AUoway.  We  tberefOTe  believe  that  tiH 
tlie  partDeis  acted  nnder  a  mutual  mietake  in  the  be- 
lief  that  the  Thompson  debt  -was  a.  good  debt  and  se- 
onred  hj  the  aamgnment,  when  the  firm  diaeolved  oa 
the  22d  of  September,  1868;  that  defendant  in  good 
&ith  represented  to  his  co-partners  that  the  debt  waa 
good  and  secured  hj  the  assignment;  and  that  his  co- 
partners relied  npon  his  statements  and  based  said  dis- 
solution upon  said  represeutatjons,  when,  in  truth  and 
in  &ct,  those  representations  and  belief  of  respondent, 
and  belief  of  compltunant  and  McGregor,  were  withoat 
foundation,  as  subsequent  events  have  shown  that  the 
Thompson  debt  was  worthless,  at  and  before  the  said 
dissolution,  and  wholly  lost  to  complainant  and  Mo- 
Gr^or. 

Now,  the  question  presented  is  two-fbld:  First, — Is 
respondent  responsible  to  complainant  for  saj  portion  of 
said  loss?  and  if  so,  for  how  much?  These  are  ques- 
tions depending  upon  authority.  The  general  rule  is, 
that  an  act  done,  or  oontract  made  nnder  a  mistake  or 
ignorance  of  a  material  &ct,  is  voidable  and  relierable 
in  equity.  The  rule  applies  not  only  to  cases  where 
there  has  been  a  studied  suppression,  or  concealment  of 
the  bicta  by  the  other  ade  which  would  amount  to 
&and,  but  also  to  many  cases  of  innocent  ignorance  and 
mistake  on  both  rades:    1   Story's  Equity,  sec.  1840. 

In  cases  of  mutual  mistake,  going  to  the  essence  of 
tiie  contract,  it  is  by  no  means  necessary  that  there 
should  be  any  presumption  of  fhiud.  On  the  contrary, 
equity  will  oft^i  relieve,  however  innocent  the  parties 
may    be:     1  Story's  Eq.,    sees.   142  and  143.       Agun, 
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in  sec.  523,  the  same  author  says:  If  ihece  has  been 
any  mistake,  or  omiseioa,  cw  aooident,  or  fraud,  or  tm- 
doe  advantage,  hj  which  the  aoootmt  stated  is  in  troth 
vitiated,  and  the  balance  is  incorrectly  fixed,  a  court  of 
eqoity  will  not  suffer  it  to  be  conclusive  upon  the  par- 
ties, but  will  allow  it  to  be  opened  and  examined.  In 
other  cases,  ae  of  gross  fraud,  or  gross  mistake,  or 
nndne  advantage,  or  imporation,  made  palpable  to  the 
conrt,  it  will  direct  the  whole  account  to  be  opened 
and  taken  de  novo.  In  other  cases,  where  mistake,  or 
omissitHi,  or  inaccuracy,  or  fisnd,  or  imposition  is  not 
shown  to  effect  or  stun  all  the  it«ms  of  transaction,  it 
will  allow  the  account  to  stand,  with  liberty  to  the 
plaintiff  to  soroharge  and  faMfy.  Sometimes  a  still 
more  moderate  course  is  adopted,  and  tlie  account  is 
amply  opened  to  contestation  to  one  or  more  items, 
which  are  spe^^cally  set  forth  in  the  account  of  plain- 
tiff as  being  erroneoos  and  unjustifiable.  It  seems  to 
be  well  settled,  that,  if  a  party  innocently  misrepresents 
a  material  &ct  by  mistake,  upon  which  another  is  in- 
duced to  act,  it  is  as  ooncluave  a  ground  of  relief  in 
equity,  as  a  willfril  and  &lBe  assertion,  fijr  it  operates 
as  a  surprise  and  impceitdon  on  the  other  party.  In 
such  case,  the  party  must  be  held  to  his  representor 
tiona:  1  Story's  Eq.,  sec.  193;  Lewis  t».  McLemore 
and  others,  10  Terger,  206-209;  4  Merriwether  et  <d. 
«.  Larman  et  al.,  3  Sneed,  448;  Phillips  &  Jardon  w. 
HoUister  d  aL,  2  Coldwell,  269,  277. 

If  all  the  parties  believed,  at  the  time  of  the  disso- 
lution, that  tlie  Thompson  debt  was  good,  and  it  turned 
out  otherwise,  the  loss  is  the  result  of  a  mistake  from 
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which  defendant  derived  a  benefit  at  the  time  of  the 
dissolution,  a  court  of  equity  will  grant  relief  ag^st 
him,  althongh  no  iraud  intervened:  Brente  and  Wife  vs. 
Brown  a  al.,  3  Head,  660.  We  therefore  think  the 
defendant  should  be  held  to  account  to  the  complain- 
ant for  the  ThcHUpsoD  debt.  It  was  a  large  debt,  and 
we  cannot  think  that  the  complainant  and  McGr^or 
would  have  consented  for  respondent  to  retire  &om  the 
firm  upon  the  terms  agreed  upon,  and  take  the  risk 
and  chances  of  collecting  the  Thompson  debt,  but  for 
the  &ct  that  €key,  as  well  as  he,  believed  at  the  time, 
t^Le  debt  waa  secured  hj  the  assignment.  The  debt 
was  too  la^  an  item  to  be '  slightly  r^arded  l^  busi- 
ness men.  If  all  three  of  the  co-partners  believed,  at 
die  time  of  the  sale  and  dissolution,  that  the  debt  was 
good,  when  in  &ct  it  was  worthless,  they  all  acted 
under  a  mutual  mirtake,  and  defendant  is  bound  to 
account  for  a  part  of  the  loss.  But  whether  he  is 
liable  for  the  one-half  or  one^hird,  involves  the  seoond 
proposition.  We  do  not  thisk  the  defendant  can  be 
held  to  account  to  complainant  for  more  than  one-third 
of  the  Thompson  debt  due  at  the  time  of  the  dissoln- 
tion,  leas  the  sum  paid  thereon  siuoe  that  time,  of 
$376.75,  proceeds  of  railroad  stock  held  as  oollateral, 
with  interest  on  the  same  until  paid.  And  if  ever  the 
Thompson  debt,  or  any  portion  thereof,  is  collected,  the 
defendant  is  entitled  to  one-third  of  such  sum  as  may 
be  collected. 

We  do  not  think  the  aathorities  to  which  we  have 
been  referred  by  complainant's  counsel  apply  to  a  case 
like  this.      If  the  firm  in  question  had    been    dissolved 
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by  efflux  of  time,  by  the  death  of  one  of  the  partnerB, 
or  by  volnntary  dissolution  of  the  partnership;  and  in  the 
winding  up  of  the  concern,  and  payment  of  ite  debts, 
comphunant  had  been  forced  to  pay  alt  the  debts  of  the 
concern,  or  more  than  his  just  proportion,  and  McGre- 
gor having  died,  and  his  estate  insolvent,  would  be  ap- 
portioned and  diBtributed  between  complainant  uid  re- 
spondent, and  respondoit  wonld  he  held  to  contribute 
and  pay  complainant  one-half  the  sum  he  had  paid. 
But  ^e  case  supposed  is  wholly  di£fereat  to  the  case 
before  the  Court  The  case  in  band  is,  where  the  diaso- 
lotion  took  place  by  a  sale  of  defendant  of  his  entire 
interest  in  the  assets  of  the  Erm  to  Bankhead  and  Mc- 
Gr^or,  they  ondertakiiig  to  pay  all  the  liabilities  of 
the  firm,  and  defendant  retired  therefrom.  While  on 
the  one  hand  a  court  of  equity  will  opai  settlements 
made,  on  the  ground  of  mistake,  surprise,  accident,  false 
representations  made  by  mie  party,  believed  by  the  other, 
and  acted  upon  to  his  prejudice,  or  for  fraud;  on  the 
other  hand  ^the  Court  must  be  careful  not  to  trench 
upon  the  right  and  power  of  pariies  to  contract,  and  to 
be  bound  by  them  when  ^rly  made  in  the  absence  of 
the  exceptions  before  enumerated.  If,  in  the  dissolu- 
tion, complainant  and  McGregor  contracted  and  agreed 
with  defendant,  to  pay  all  the  liabilities  against  the  con- 
cern, and  it  turns  out  that  they  have  made  an  improvi- 
dent contract,  a  court  of  equity  cannot  relieve  them 
against  their  own  voluntary  act;  or,  if  the  death  and 
insolvency  of  McGr^i;or  has  caused  comphunant  to  pay 
more  than  his  just  proportion  of  sud  liabilities,  that 
risk  complainant  took    upon  himself  in  the    contract  of 
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dissolution  j  nor  is  this  caae  like  the  case  of  three  or 
more  co-secarities,  and  one  has  bad  the  whole  deht  to 
pay,  and  the  third  surety  is  insolvent;  the  surety  who 
pud  the  debt  can  oompel  the  second  surety  to  contrib- 
Qte  to  him  one-half  the  sum  pud.  The  e<]uil7  does 
not  arise  out  of  contract,  but  an  equity  between  two 
innocent  sureties,  holding  each  to  bear  one-half  the  loee; 
but  in  this  case,  we  do  not  disturb  the  contract  made 
between  the  parties,  only  so  &r  as  to  give  complainant 
and  McGk^ct  what  they  believed  they  bought  of  de- 
fendant by  the  terms  of  the  dissolutiou.  They  believed 
the  Thompson  debt  was  good,  and  on  that  basis  de- 
fendant sold  them  one-third  of  that  debt,  and  as  it  has 
turned  out  that  the  debt  was  worthless,  defendant  must 
make  good  their  expectation  and  belief  The  point  can 
be  better  illustrated  in  this  view:  If  the  Thompson 
debt  had  been  known  to  all  the  partners  to  be  wordi- 
less,  at  and  before  the  dissolution,  it  is  ^r  to  presume, 
they  could  have  set  it  down  to  the  list  of  bad  debts, 
and  the  net  losses  of  the  concern  would  have  been  in- 
creased by  the  amount  of  the  Thompson  debt,  and  de- 
fendant would  have  been  required  to  pay  one-third  of 
the  whole  loss,  instead  of  one-third  the  loss  as  found 
by  the  parties.  This,  we  think,  he  is  bound  to  do, 
and  no  more. 

As  to  the  returned  commissions  of  |139.29,  allowed 
Dr.  Thompson  by  defendant,  as  we  understand  this  spec- 
ification from  all  the  lights  we  have  derived  from  the 
pleadings  and  proof  in  the  cause,  the  facts  in  relation 
thereto,  are  substantially  as  follows:  The  balance  sheet 
toade  out  on  the  first  of  September,  1868,  by  the  house 
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of  McOr^or,  Altoway  &  Co.,  of  New  Orleans,  and 
forwarded  to  N.  E.  Alloway  &  Co.,  of  Nashville, 
showed  Dr.  Thompson's  account  to  be,  at  that  time,  $28,- 
923.71,  which  was,  on  the  2d  of  September,  1858, 
tranajened  on  Jthe  books  of  McGregor,  Alloway  &  Co., 
to  N.  E.  Alloway  &  Co.,  at  Nashville.  At  the  same 
time,  N.  E.  Alloway  &  Co.,  owed  Dr.  Thompson,  as 
shown  by  their  books,  the  smn  of  (2,135.39,  which 
sum  deducted  &om  Thompson's  account  due  the  firm, 
left  as  balance  due  &om  Thompson  to  the  concern,  the 
sum  of  $26,788.32.  After  the  8th  of  June,  1868,  the 
date  of  Thompson's  assignment — ^but  when,  does  not  dis- 
tinctly appear — defendant  and  Dr.  Thompson  made  a 
settlement,  and  defendant  took  Thompson's  siz  several 
promissory  notes,  payable  to  N.  E.  Alloway  &  Co., 
due  one  day  after  date,  and  dated  back  to  the  7tb  of 
June,  1858.  One  note  for  (23,022.03,  and  five  notes 
for  (475,  each,  amounting  in  the  aggregate  to  (25,397.03, 
leaving  the  discrepancy  between  the  balance  of  said  ac- 
count, and  the  aggr^;ate  of  said  notes,  of  (1,391.29. 
This  item  is  denonunated  return  commission,  and  .an 
item  counted  in  this  litigation.  Brothers  proves  that 
Thompson  was  not  entitled  to  this  credit;  if  he  was, 
the  witness  has  no  knowledge  of  the  &ct,  nor  can  he 
find  anything  upon  the  books  to  justify  it.  Nor  was 
the  firm  at  New  Orleans  ever  notified  of  the  credit. 
The  entry  on  the  blotter  of  N.  E.  Alloway  &  Co.,  is 
in  the  hand  writing  of  defendant,  but  without  date:  Dr. 
Thompson  is  entered  with  (1,391.29,  "returned  commis- 
sions."  On  the  blotter  of  same  house,  under  date,  8th 
of  September,  1858,  an  entry  is  made  in  the   hand  wri- 
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ting  of  defendant.  McGregor,  Allow&y  &  Co.,  are  deb- 
ited with  (1,391.29,  "returned  eommissiona"  on  Thomp- 
son's account,  but  no  advice  of  this  statement  was  given 
to  the  New  Orleans  house.  Thus  the  matter  stood  at 
the  time  of  the  diesolation.  Complfunant  avera  in 
his  bill,  that,  at  the  time  he  and  defendant  made  an 
estimate  and  calculation  of  profits,  and  losses  and  bad 
debts,  they  had  before  them,  the  balance  sheet  of  the 
New  Orleans  house,  of  the  first  of  September,  and  the 
balance  sheet  of  the  Nashville  house,  of  the  Idth  of 
September,  1858,  and  hj  reason  of  the  ^Ise  and  iraud- 
ulent  entries  of  the  defendant,  in  relation  to  the  Thomp- 
son debt  and  others,  the  real  losses  were  much  greater 
than  appeared  upon  the  balance  sheets.  Or,  in  other 
words,  the  balance  sheets  showed  more  assets,  by  several 
thousand  dollars,  than  really  existed,  by  reason  of  de- 
fendant's entries  on  the  blotter,  of  which  complainant 
and  McGregor  had  no  notice  at  and  before  the  disso- 
lution. 

Respondent  in  his  answer,  says,  that  the  returned 
oommis»ons  to  Dr.  Thompson,  of  |1,391.29,  were  for 
an  improper  <diarge  made  against  him  by  McGr^or, 
Alloway  &  Co.  We  have  been  referred  to  no  proof, 
nor  have  we  been  able  to  find  any  proof  in  the  record, 
tending  to  show  that  Dr.  Thompson  had  been  improp- 
erly charged  upon  the  books  of  McGregor,  Alloway  & 
Co.,  and  we  are,  therefore,  constrained  to  presume,  that 
the  balance  sheet  is  correct,  until  the  contraty  is  proven. 
They  were  partners,  and  their  books  are  presumed  to 
be  correct.  If  the  balance  sheet  forwarded  to  N.  E. 
Alloway  &  Co.,  at  Nashville,  was  incorrect,   it  was  the 
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duty  of  the  Nashville  honse  to  notiiy  the  house  in  New 
Orleans  of  the  error.  This  is  proven  by  Brothers  not 
to  have  been  done.  The  business  of  the  two  hous^^ 
had  been  very  large.  The  balance  sheet  from  New  Or- 
leans shows  a  business  embracing  $459,989.32,  and  the 
house  at  Nashville  is  shown  by  proof,  to  involve  a  busi- 
ness of  $260,000,  or  about  that  sum,  amounting  in  the 
aggregate  to  $719,998.32,  and  we  think  the  estimates 
and  calculations  of  profits  and  losses  and  bad  debts,  that 
were  made  to  ascertain  how  their  business  stood  pre- 
paratory to  a  dissolution,  must  have  been  made,  and 
based  mainly,  if  not  entirely,  upon  the  balance  sheets, 
without  reference  to  the  entries  upon  the  blotter  of 
said  returned  commissions  to  Dr.  Thompson,  and  other 
entries  hereafter  alluded  to.  It  is  even  doubtful  wheth- 
er compl^nant  and  McGregor  had  ever  seen  these  en- 
tries on  the  blotter,  or  had  any  knowledge  of  the 
same.  But  on  the  contrary,  we  believe  from  the 
proof  and  circumstances  attending  the  transaction,  they 
had  no  such  knowledge.  We,  therefore,  believe,  for 
the  reason  stated  in  another  part  of  the  opinion,  that 
defendant  is  bound  to  account  to  complainant  for  one- 
third  of  said  sum  of  $1,391.29,  denominated  returned 
commis^ons  to  Dr.  Thompson,  with  interest  upon  the 
same,  from  the  22d  of  September,  1858,  until  paid. 
And  for  the  same  reasons  the  defendant  must  be  held 
to  pay  complainant,  one  third  of  the  |1,107.78,  de- 
ducted from  the  account  of  J.  L.  Bradley,  with  inter- 
est fix>m  the  22d  of  September,  1858,  until  paid.  The 
&ct8  in  relation  to^  this  item,  are  these:  J.  L.  Bradley 
became    mdebted    to    McGr^or,  Alloway  &  Co.      The 
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balance  due  aaid  firm  upon  his  account,  was  $7,087.81. 
It  was  Bent  on  the  23d  of  July,  as  proved  by  Broth- 
ers, by  McGr^or,  AUoway  &  Co.,  of  New  Orleans,  to 
N.  E.  Alloway  &  Co.,  at  Nashville,  to  be  collected. 
And  on  the  27th  of  August,  1S58,  defendant  made, 
upon  the  blotter  of  the  Nashville  house,  an  entry  in 
his  own  handwriting,  deducting  from  said  account,  the 
sum  of  $1,107.78,  and  that  deduction  was  never  com- 
municated to  the  house  at  New  Orleans,  as  proven  by 
Brothers.  If  those  two  entries  in  relation  to  the 
Thompson  and  Bradley  accounts  had  been  entered  upon 
the  books  of  the  concern,  they  would  have  augmented 
the  profit  and  loss  account  upon  the  books  12,494.79, 
and  have  diminished  the  apparent  profits  of  the  concern 
precisely  that  amount. 

The  tobacco  speculation  entered  into,  in  the  spring 
of  the  year,  1858,  between  McGregor,  Alloway  &.  Co., 
of  the  one  part,  and  Henry  Kodwall  &  Co.,  of  New 
Orleans,  of  the  other  part,  is  involved  in  much  perplexi- 
ty, as  to  the  correct  solution  between  the  parties  to  this 
record.  The  complainant  avers  in  his  own  bill,  that 
the  losses  to  the  firm  in  this  transaction  were  very  la^e, 
and  the  fects  in  relation  thereto,  exclusively  within  the 
knowledge  of  the  defendant;  that  he  had  been  repeat- 
edly requested  by  the  house  at  New  Orleans,  to  fur- 
nish them  with  the  amount,  but  he  never  did  so; 
that  at  the  settlement  in  Nashville,  in  September,  18&8, 
in  the  list  of  losses  made  out,  the  loss  in  the  Rod- 
wall  speculation  was  put  down  at  Alloway's  dictation, 
at  18,459.40,  to  the  firm;  but  it  has  nnce  turned  out 
that  the  loss  to  the  firm,  was  $9,675.87,  making  a  dif- 
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ference  of  91,216.47,  which  latter  sum,  complainant 
seeks  in  hiB  bill  to  hold  de^dant  to  aooocmt;  that 
complainant  and  MoGr^or,  in  said  settlement  of  Sep- 
tember, 1858,  had  to  rely,  and  did  rely  upon  the 
statement  of  Alloway  in  regard  to  this  item  of  loss. 
Respondent  in  his  answer  to  said  charge  says:  the 
proposition  to  go  into  this  speculation  came  from  Mc- 
Gr^or,  of  the  house  in  New  Orleans,  who  had  agreed 
with  Rodwall  &  Co.,  to  go  into  an  almost  unlimited 
amount  o(  tobacco  purchases,  on  joint  aooount.  And  on 
receipt  of  the  information,  Oomphunant  and  respondent 
consulted,  and  agreed  that  respondent  leave  next  day, 
to  project  arrangements  to  purchase  the  tobacco.  When 
McGregor  came  to  Nashville,  the  accounts  brought  with 
him,  showing  the  result  of  the  transaction,  w««  not 
folty  made  ont  by  the  house  in  New  Orleans,  because 
the  sales  of  tobacco  were  not  completed.  Complainant 
and  McGregor  disputed  over  the  probable  result  of  it, 
and  appealed  to  respondent  to  put  down  figures  con- 
nected with  the  matter  as  th^  dictated,  which  he  did, 
the  whole  aSair  being  measurably  guess  work.  He 
denies  trying  to  deceive  complainant  aod  McGregor  in 
regard  to  anything  connected  with  said  business;  that 
eompbunant  and  McGregor  were  more  thoroughly  ac- 
quainted with  the  condition  of  the  business  than  him- 
self, they  having  been  mfunly,  and  almost  wholly  in- 
stnun^ital  in  placing  the  house  under  the  liabilities  it 
bore.  Mr.  Fisher  proves,  that  in  the  early  part  of 
1858,  he  met  the  defendant  in  New  Orleans,  and  he 
went  with    defendant    to   Rodwall,   and  heard  defendant 
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propose  the  tobacco  speculation  to  Eodwal],  and  beard 
the  conversation.  Witness  was  salesman  of  tobacco  in 
the  house  of  McGregor,  AUoway  &  Co.,  in  New  Oi^ 
leans,  at  the  time.  Rodwall  did  not  at  that  time,  t^ree 
with  Alloway  to  go  into  the  speculation.  Neither  com- 
plainant nor  McGregor  were  present.  Subsequently 
Rodwall  &  Co.,  agreed  to  go  into  the  speculation  of 
tobacco,  and  I,  under  the  instructions  of  Rodwall  and 
McGr^or,  drew  up  the  contract.  It  was  signed  on 
behalf  of  McGregor,  Allo^vay  &  Co.,  by  McGregor.  He 
proves  that  he  was  employed  in  the  spring  of  1868,  to 
buy  tobacco  for  N,  E.  Alloway  &  Co.,  in  certain  counties; 
that  he  was  frequently  in  the  office  connected  with  the 
business;  that  complainant  knew  all  about  the  purchases 
of  tobacco ;  but,  upon  many  occasions,  he  heard  complain- 
ant disapprove  of  the  Rodwall  speculation  in  tobacco,  and 
complain  of  the  prices  being  given  for  the  same.  Alloway 
did  mainly  the  out-doors  business;  that  he  was  better  ac- 
quainted with  the  tobacco-growers,  and  a  good  judge  of 
tobacco.  There  is  other  proof  in  the  record,  to  show 
that  defendant  himself,  in  person,  and  Fisher,  set  on 
foot,  the  Rodwall  speculation  in  tdbacco,  which  resulted 
in  heavy  losses  to  the  firm,  as  well  as  to  Rodwall  & 
Co.  But  the  proof  clearly  shows  that  speculation  was 
gone  into  with  a  knowledge  of  all  the  partners,  and 
with  the  consent  of  McGregor  at  least,  who  signed  the 
coDtract  in  the  name  of  the  firm.  We  find,  from  an 
examination  of  the  balance  sheet  of  the  New  Orleans 
hoHse  of  the  first  of  September,  1858,  tliat  the  losses  in 
the  Rodwall  tobacco  speculations  are  not  set  down,  and 
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for  the  reason,  iimt  the  sales  of  tobacco  were  not  com- 
pleted at  that  time,  as  stated  in  defendant's  answer,  and 
as  the  proof  shows. 

Brothers  proves  that  the  adventure  lost  119,351.73, 
one  half  of  which  McGr^or,  Alloway  &  Co.,  and  N. 
E.  Alloway  &  Co.,  sustmned,  to-wit:  the  sum  of  $9,- 
675.87,  and  he  also  proves  exhibits  made  out  in  the 
hand  writing  of  defendant,  showing  the  whole  loss  on 
the  Bodwall  tobacco  speculation,  to  have  been  $16,- 
918.81,  one  half  of  which  is  $8,459.40.  The  difference 
between  the  actual  loss  to  the  Rrm,  and  that  made 
out  in  the  defendant's  handwriting,  b  $1,216.47.  The 
complainant  in  his  bill,  seems  to  bold  respondent  ac- 
countable for  his  proportion  of  the  latter  sum.  We 
think,  in  justice  and  fairness  to  the  parties,  the  de- 
fendant cannot  be  held  to  account  for  any  portion  of 
the  same.  At  and  before  the  22d  of  September,  1858, 
the  partners  made  estimates  &om  their  balance  sheets, 
of  the  profits  and  losses  and  bad  debts,  with  a  view 
to  a  dissolution  of  the  firms,  and  transfer  of  defend- 
ant's interest  in  the  same,  to  complainant  and  McGre- 
gor; and  the  losses  upon  the  Rodwall  tobacco  specu- 
lation were  not  upon  the  balance  sheets  of  either  house, 
and  could  not  have  been,  because  the  sales  of  the 
tobacco  had  not  been  completed  at  that  time,  as  is 
shown  by  the  proof.  But  enough  was  known  about 
the  adventure  to  satisfy  all  the  partners  concerned, 
that  the  firm  had  sustained  a  heavy  loss;  and  on  that 
settlement  with  a  view  to  a  dissolution,  if  the  defend- 
ant did  not  set  down  the  total  loss  at  $16,918.81, 
and   one  half   to  the  firm   at  $8,359.40,    that    sum    ap 
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prozimated  as  near  to  the  real  loss,  as  it  was  posoble 
for  the  defendant  or  any  one  else,  to  da  at  that  time, 
because  it  was  imposeible  for  him  or  any  one  else,  to 
foretell  what  would  be  the  actual  loss,  until  the  to- 
bacco was   all   sold. 

The  complainsDt,  McGt^ot,  and  respondent,  based 
their  settlement  and  dissolution  upon  $8,458.40,  as  be- 
ing the  supposed  Ices  on  the  Rodwall  apecuhition,  with 
a  foil  knowledge  that  the  loss  might  be  greater  or 
lees  than  the  sum  put  down.  The  complainant  and 
McGregor  took  the  risk  upon  themselves  of  the  loss 
ultunately  being  greater,  and  the  chances  of  the  loss 
being  less  upon  final  sale  of  all  the  tobacco.  In  the 
very  nature  of  the  settlement  and  dissolution,  the  com- 
plainant and  McGregor,  took  upon  themselves  the 
chances  and  risk  of  winding  up  an  old  buraneee,  in- 
volving over  seven  hundred  thousand  dollars;  and  de- 
fendant cannot  be  held  to  account  for  their  losses,  un- 
less misled  by  his  acts.  In  this  particular  transaction, 
if  complainant  and  McGr^or  had  been  so  fortunate 
as  to  sell  the  remmning  tobacco  on  hand,  at  a  price 
to  reduce  the  loss  below  the  aum  stated,  they  would 
have  been  entitled  to  the  profits,  and  so  on  the  other 
had,  they  must  sustain  the  loaa. 

We  can  see  no  fraud  in  defendant's  statement  in 
r^ard  to  this  uncertain  and  supposed  loss,  as  to  this 
item;  and  in  the  nature  of  things,  complainant  and 
McGregor  took  the  ultimate  result  of  the  Bodwall  to- 
bacco speculation  upon  themselves.  And  of  a  like  char- 
acter is  the  Barker  &  Diffinderfer  claim,  of  $2,093.21, 
set  up    in    complainant's    bill.      Barker    &    Diffiaderfer 
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beosme  indebted  to  McGregor,  Alloway  &  Co.,  in  the 
sum  of  several  thonsaiid  dollars.  Barker  &  Diffinderfer 
aflsigned  or  mortgaged  a  large  lot  of  tobacco  to  Mc- 
Qregor,  Alloway  &  Co.,  to  secnre  the  debt.  Lewis  G. 
Willuune,  claiming  to  be  a  partner  with  Barker  &  Dif- 
finderfer in  the  lot  of  tobacco,  filed  hie  bill  against 
McGregor,  AUoway  &  Co.,  and  N.  £.  AUoway  &  Co., 
and  Barker  &  DiSSnderfer,  and  aet  up  his  claim  and 
interest  in  the  tobacco.  The  bill  was  filed  at  Clarks- 
vUle,  Tennessee,  in  1857.  The  proceeds  of  the  tobacco, 
fm  its  sale,  came  to  the  hands  of  McGregor,  Alloway 
&  Co.,  and  their  debt  against  Barker  &  Diffinderfer, 
was  ratified  and  charged  off  the  boohs,  in  the  hand- 
writing of  defendant,  the  2lBt  day  of  August,  1857, 
The  suit  of  Williams  was  still  pending  and  undecided, 
on  the  22d  of  September,  1868,  and  was  not  finally 
determined  until  the  October  Term,  1860,  of  the  Chan- 
cery Court  at  Clarksville,  when  the  final  decision  was 
rmdered  in  &vor  of  Williltms,  against  said  firms  and 
Barker  &  Diffinderfer,  for  |2,093.21,  and  costs.  At 
and  before  the  dissolution,  on  the  22d  of  September, 
1858,  complainant  and  McGr^or  knew  of  the  pendency 
of  said  bill  in  chancery,  of  Williams  t^;tunst  the  firm; 
process  had  been  served  upon  the  firm,  and  they  had 
counsel  employed  to  defend  ag^st  Williams.  They  are, 
or  were,  presumed  to  know  fiilly  as  much  about  the 
probabilities  of  Williams'  chances  of  a  recovery  against 
the  firm,  as  defendant  did.  They  dissolved  the  firm 
with  the  knowledge  of  Williams'  chances  against  them 
fijT  a  part  of  the  proceeds  of  that  lot  of  tobaoeo,  and 
they  covenanted  on  their  part,  with  such  knowledge,  to 
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pay  all  the  debte  the  firm  owed,  Hod  all  the  firm'a 
liabilitiee,  and  save  harmless  the  defendant  against  the 
f'ame.  We  think,  by  the  contract  and  terms  of  the 
dissolution,  the  compUunant  and  McGregor  undertook 
the  risk  of  a  recovery  of  Williams,  and  the  payment 
of  the  same,  and  that  the  defendant  cannot  be  onerated 
with   the   payment   of  any   portion   of  Sfud   item. 

The  remaining  and  last  item  in  contest  between  the 
parties,  is,  the  item  of  $5,229.51,  loss  incurred  in  the 
Dorteh  speculation  in  tobacco.  Complainant  avers  in 
liis  bill,  that,  in  the  settlement  preparatory  to  a  disso- 
lution, this  item  was  set  down  to  the  firm ;  that  Mc- 
Gregor objected  at  the  time,  and  insisted  that  the  loss 
was  upon  an  individual  transaction  of  defendant,  with 
W.  B.  Dortch,  with  which  the  firm  had  nothing  to  do, 
nnd  it  ought  to  be  borne  by  defendant  alone.  But 
defendant  asserted  that  the  transaction  was  for  the  firm, 
and  relying  upon  his  statements,  the  point  was  yielded. 
But  since  the  dissolution,  from  discoveries  made,  com- 
plainant bos  no  doubt  that  the  partnership  was  wrong- 
fully  charged   with   this   item,  ete. 

Respondent  in  his  answer,  in  substance,  says,  that 
oompltunant  was  aware  from  the  beginning,  that  the 
firm  of  N.  E,  AUoway  &  Co.,  was  a  partner  of  Mr. 
Dortoh  in  the  transaction;  that,  before  going  into  it, 
complainant  and  respondent  consulted  and  agreed  to  go 
into  it,  for  and  on  account  of  the  firm;  but  fearing 
the  credit  and  reputation  of  the  firm  might  be  injured 
in  the  estimation  of  Dortoh,  the  banks  and  community, 
were  it  known  that  the  house  was  engaged  in  large 
speculations,   it  was  su^ested   by   complainant,   that   Mr. 
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Borteli    be  led   to   believe    that   the    transaction   was  an 
individual  one  between  himself  and  defendant. 

W.  B.  Dortch,  upon  this  point,  proves  that  he  and 
deiendant  agreed  to  go  to  Clarksville,  to  attend  a  to- 
bacco sale  at  auction,  and  to  purchase  on  speculation, 
if  the  prices  suited;  that  they  were  to  be  jointly  inter- 
ested in  the  profits  and  losses;  that  with  this  under- 
standing, they  went  together  from  Nashville  to  Clarks- 
ville, in  Match,  1858,  and  attended  the  sale,  and  pur- 
chased a  large  quantity  of  tobacco  in  the  name  of  wil^ 
ness.  In  the  same  way,  they  made  other  purchases  in 
Clarksville,  and  afterwards  in  Nashville;  in  all,  their 
purchases  amounted  to  about  fifty  thousand  dollars. 
Witness  knew  no  person  to  be  interested  with  him  in 
the  purchases  of  the  tobacco,  except  Mr.  Alloway,  who 
was  an  equal  partner  with  witness.  Witness  had  a 
secret  partner  with  him,  whose  name  was  afterwards 
disclosed  to  Alloway.  He  never  mentioned  the  specu- 
lation to  Bankhead  or  McGregor,  and  did  not  know 
they  were  to  be  interested  in  the  transaction.  The 
bills  of  purchase  were  made  out  in  the  name  of  W. 
B.  Dorteh,  and  forwarded  to  Nashville.  The  tobacco 
was  shipped  for  sale  to  the  house  of  McGr^or,  Allo- 
way &  Co.,  New  Orleans,  in  the  name  of  W.  B.  Dortoh. 
The  tobacco  was  paid  for,  by  agreement  with  defendant, 
by  bills  drawn  by  Dortch,  on  time,  upon  McGregor, 
Alloway  &  Co.,  New  Orleans,  and  discounted  by  the 
Union  Bank  at  Nashville,  and  the  proceeds  paid  for 
the  tobacco;  that  it  was  customary,  upon  shipping  to 
a  commission  house  for  sale,  to  draw  upon  the  house, 
to  be  paid    out  of  the  sale  of  the    produce;    that  the 
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time  fixed  for  tlie  paymente  of  the  bills  drawn,  vas 
fixed  hy  defendant.  Witness  wished  to  date  tiie  pay- 
ment further  oflj  to  pve  more  time  lor  the  aale  of  the 
tobacco.  The  prices  of  tobacco  declined,  and  the  sales, 
before  the  maturity  of  the  bills,  were  not  sufficient  to 
lift  them,  and  other  bills  were  drawn  in  the  same  way 
and  discounted,  to  lift  the  first;  that  witness  and  Bank- 
head  left  Nashville,  on  the  evening  of  the  let  of  May, 
1858,  for  New  Orleans,  and  traveled  together,  and  wit- 
ness mentioned  the  fiict  to  oomplainimt,  that  defendant 
was  equally  interested  with  witness  in  the  parchase  of 
the  tobacco,  before  they  left  Nashville  for  New  Or- 
leans, and  he  afterwards  frequently  mentioned  Hie  &ct 
to  complftinaDt.  One  reason  for  so  doing,  and  the 
nuun  reason,  was,  that  it  might  increase  the  chances  of 
a  profit,  for  the  firm  to  know  that  one  of  the  house 
was  interested  in  the  adventure.  The  precise  time  and 
place  that  he  bo  informed  complainant,  he  cannot  state. 
Witness  never  mentioned  the  subject  to  McGregor  at 
any  time,  although  he  went  with  Bankhead  to  New 
Orleans,  and  stayed  there  about  ten  days;  and  they 
both  left  there  at  the  same  time,  and  tmveled  t<^;ether 
as  fiu*  as  Helena,  Arkansas,  where  compl^nant  stopped 
off.  Complainant  never  asked  about  defendant's  interest 
in  the  tobaooo  purchase.  Witness  voluntarily  told  him 
the  adventure  sostaiued  a  heavy  toss. 

When  the  sales  were  ccmipleted,  the  bouse  of  Mo- 
Gr^r,  Alloway  &  Co.,  made  out  the  account  against 
witness,  and  transmitted  it  about  the  Ist  of  August, 
1858,  to  N.  E.  Alloway  &  Co.,  for  collection.  Wit* 
neas    was    soon    notified;    and     in    the     latter     part     of 
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Angagt,  or  1st  of  September,  he  paid  one  half  of 
tiie  loss  to  the  firm  of  N.  E.  Alloway  &  Co.  He 
regarded  Alloway  bound  for  the  other  half.  He  thinks 
he  settled  with  oomplunant.  One  payment  may  have 
been  made  to  Alloway,  and  the  other  to  Bankhead. 
If  the  adventure  had  made  a  profit,  he  should  have 
paid  one  half  the  profits  to  defendant,  if  living,  if 
dead,  to  his  heirs.  The  bouse  of  McGregor  &  Co., 
paid  the  bills  drawn  upon  them,  and  sustained  the 
loss  in  the  first  instance.  The  prices  of  tobacco  -were 
drooping  what  he  arrived  in  the  dty  of  New  Orleans, 
in  the  early  part  of  May. 

The  defendant  wrote  a  letter  to  the  New  Orleans 
house,  dated  March  27th,  1858,  and  amongst  other 
things,  be  used  the  foUowii^  language:  "The  writer 
returned  from  Clarksville  this  morning.  During  the 
writer's  visit  he  got  a  shipment  of  111  bbds.  from 
W.  B.  I>ortcb,  Esq.,  of  our  city,  purchased  by  him 
there,  which  will  go  forward  to  you  by  the  Nashville, 
now  there,  Mr.  D.  will  forward  invoices.  It  is  a 
good  lot  of  tobacco;  tell  Fisher  to  do  his  very  beat 
<m  it,  as  we  can  make  Mr.  B.  valuable  to  us.  He 
offers  us  a  half  interest  in  it,  which  we  are  much  in- 
clined to  take,   and  think   we  will." 

On  the  20th  of  April,  1858,  defendant  again  wrote 
to  the  New  Orleans  house:  "Oar  friend  Mr.  Bortch 
is  qnit^  dch.  We  have  made  out  for  him,  and  now 
hand  you  herewith,  invoice  of  91  hhds.  of  tobacco, 
shipped  per  Josephuie  Savage,  from  Chirksville."  It 
will  be  observed  &itA  there  is  no  intimation  in  this 
letter,  that  the   house    in    Nashville    had    consented    to 
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take  an  interest  in  the  Dortch  speculation.  On  the 
1st  of  May,  1858,  the  same  day  complainant  left  Nash- 
ville for  New  Orleans,  McGr^r  wrote  to  N.  £. 
Alloway  &  Co.,  on  business  of  the  firm,  to  which  he 
added  a  postscript  in  these  words:  "The  Dortch  pur- 
chase will  turn  out  badly,  as  we  fear;  if  you  are  in- 
terested, and  should  he  not  be  responsible,  do  not  go 
any   fiirther." 

On  the  6th  of  May,  defendant  wrote  to  the  New 
Orleans  house,  acknowledging  the  receipt  of  McGregor's 
letter,  of  May  Ist,  and  answered  the  business  therein  al- 
luded to,  but  no  where  alludes  to  the  Dortch  adven- 
ture in  tobacco.  Again,  defendant  wrote  to  the  New 
Orleans  house  on  the  25th  of  June,  and  added,  by 
way  of  postscript:  "We  have  received  all  Mr.  Dortch's 
bills,  and  he  wishes  the  tobacco  held.  Please  do  so, 
unless  opportunities  offer  for  selling  portions  of  it  &v- 
orably  at  times."  On  the  nest  day,  June  26th,  de- 
fendant wrote  to  the  New  Orleans  firm:  "Dortch  haa 
renewed  all  his  bills  sixty  days,  and  he  expects  the 
tobacco  held,  unless  you  can  make  fevorable  sales  of  it 
from  time  to  time."  On  the  Slst  of  July,  McOregor 
wrote  to  N.  E.  Alloway  &  Co.,  inclosing  Dr.  Thomp- 
son's account  current,  showing  the  balance  due  the 
firm,  and  also  stating  in  substance:  "We  have  ready 
the  account  of  sales  of  Dortch's  tobacco,  but  not  the 
account  of  the  losses,  but  the  loss  will  be  considerable 
on  the  speculati<m."  On  the  9th  of  August,  defend- 
ant wrote  to  the  firm  at  New  Orleans,  amongst  other 
things:  "We  telegraphed  to  you  to-day  to  send  up  the 
original  bills  and  invoices    of  the  Dortch  tobacco,  that 
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Mr.  D.  may  examine  the  same;  he  will  promptly  ar- 
nmge  his  share  of  the  losses."  We  remark  here, 
while  passing,  that  this  letter  of  the  Sth  of  August, 
written  hy  Alloway  himself,  is  the  first  in  all  the 
correspondence  between  the  two  houses  to  which  our 
attention  has  been  directed,  or  which  we  have  been 
able  to  find  in  this  voluminous  transcript,  which  inti- 
mates that  the  losses  on  the  Dorteh  tobacco  speculation 
were  not  to  be  borne  by  Dorteh  alone,  or  that  any 
other  person  but  himself,  was  interested  in  the  adven- 
ture; and  said  letter,  of  the  9th  of  August,  only 
states  that  Dorteh  would  promptly  pay  his  part  or 
share   of  the   loss. 

In  addition  to  this.  Brothers  proves  that  he  was 
clerk  and  book-keeper  in  the  house  in  New  Orleans, 
during  the  year  1858;  and  the  balance  exhibited  against 
W.  B.  Dorteh,  on  the  books  of  McGregor,  Alloway  & 
Co.,  on  the  tobacco  speculation,  is  fI0,459.02,  and 
that  he  has  carefully  examined  the  correspondence  of 
the  Nashville  house  with  McGregor,  Alloway  &  Co., 
during  the  time,  and  has  been  unable  to  find  any  ad- 
vice from  the  Nashville  house  that  the  firm  was  inter- 
ested in  the  adventure.  Matthew  Watson,  with  the 
books  of  the  two  houses,  before  him,  proves,  that  prior 
to  the  22d  of  September,  1858,  there  is  no  entry  on 
the  books  of  N.  E.  Alloway  &  Co.,  charing  Mc- 
Gr^or,  Alloway  &  Co.,  with  one  half)  or  with  any 
portion,  of  the  loss  on  the  tobacco  of  W.  B.  Dorteh. 
But  he  does  find  on  the  books  of  N.  E.  Alloway  & 
Co.,  an  entry,  dated  2d  of  September,  1858,  hy  which 
W.    B.    Dort4^    is    chained    to    McGr^or,    Alloway    & 
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Co.,  for  balance  of  acoouat,  $10,469,02,  and  Mc- 
Gre^r,  Alloway  &  Co.,  are  credited  with  the  same; 
and  he  can  find  no  where  upon  the  books  of  N.  E, 
Alloway  &  Co.,  in  the  profit  and  loss  account,  prior 
to  the  22d  of  September,  1858,  that  said  loss  on  the 
Dortch   tobacco,  or  any   portion   of   it,   is   chained   off. 

Taking  the  pleadings  and  proof  together,  and  the 
important  &cts  that  defendant  amd  Dortch  entered  into 
the  speculation  in  March,  1858,  to  be  equal  partnera 
in  profits  and  loss  in  the  adventure,  and  Dortt^  knew 
no  one  to  be  interested  with  him,  exoept  defendant; 
and  the  further  &ct  that  the  tobacco  was  bought  in  the 
name  of  Bort^h,  and  bfuled  and  shipped  in  his  name 
to  McGr^or,  Alloway  &  Co.,  at  New  Orleans;  and 
the  fiirther  lact  contained  in  the  letter  written  by  Al- 
loway on  the  27th  of  March,  to  the  New  Orleans 
houae,  that  he  had  got  a  shipment  of  111  hogsheads 
of  tobacco  of  W.  B.  Dort«h,  that  we  can  make  him 
valuable  to  us,  and  he  offers  us  a  half  int«rest  in  the 
speculation,  and  we  are  incliaed  to  take  it;  we  enter- 
tain no  doubt  that  the  defendant  went  into  the  specu- 
lation, originally,  on  his  individual  acoount,  with 
Dortch.  His  letter  of  the  2?th  of  March,  was  not 
true  in  point  of  &kA,  if  Mr.  Dortch  is  not  mistakea. 
He  swears  he  never  oSWed  the  firm  one  half  or  any 
other  interest.  He  originally  gave  defendant  a  half 
interest  on  his  own  private  account,  and  did  not  know 
defendant's  partnos  in  the  transaction.  Defendant  did 
not  know  when  he  wrote  said  letter,  that  he  himself, 
was  a  silent  partner  with  Dortch.  It  was  a  q>ecul&- 
tion  outside  of  the  l^itimate  scope  and  business  of  t^e 
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firms;  and  defendant's  partners  bad  a  right  to  know  it 
if  it  was  intended  for  the  firm,  and  it  was  his  duty 
to  inform  his  partners  in  business  of  the  adventure. 
It  being  outside  of  the  legitimate  business  of  the  Srm, 
the  firm  was  not  bound  by  the  undertaking  of  defend- 
ant, even  if  gone  into  for  the  firm  originally,  without 
the  previous  consent  of  the  co-partners,  or  their  subse- 
quent ratification.  With  a  knowledge  of  the  facts, 
more  especially  did  good  &ith  and  fidr  dealing  require 
defendant  to  disclose  the  &ct  that  the  firm  was  in- 
volved in  the  adventure,  after  the  inquiry  and  warn- 
ing contained  in  the  letter  of  McGregor,  of  the  let 
of  May;  but  defendant  remained  dumb  and  silent  upon 
that  point,  until  his  l«tter  of  the  9th  of  August,  af- 
ter McGregor's  letter  of  the  31st  of  July,  had  notified 
him  that  the  Dortch  tobacco  was  sold,  and  the  loss 
would  be  considerable.  Then  it  was,  on  the  9th  of 
August,  defendant  said  to  his  firm  in  New  Orleans, 
that  Mr.  Dortch  would  promptly  pay  his  share  of  the 
loss;  how  much,  he  did  not  say,  nor  did  he  intimate 
whether  he  or  bis  firm,  would  pay  the  other  share. 

The  general  doctrine  upon  the  power  of  one  mem- 
ber of  a  firm  of  co-partners  to  biud  the  firm  upon 
a  transaction  outside  of  the  business  of  the  firm,  seems 
to  be  this :  If  one  partner  should,  in  the  name  of 
the  firm,  make  purchase  of  goods  not  connected  with 
the  known  business  of  the  firm,  such  purchases  will 
not  bind  the  partnership  unless  they  should  assent 
th^-eto:  Story  on  partnership,  sections  112,  113,  126, 
127,  106  and  107. 

The    principle  on   this  subject,  is,    that  the  acts    of 
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each  partner,  to  bind  the  firm,  must  be  confined  within 
the  limits  or  scope  of  the  partnership  business.  If 
these  are  transcended,  there  must  be  an  expression  or 
implied  authority  shown,  or  a  subsequent  ratification 
proved  by  the  person  claiming  to  hold  the  firm  lia- 
ble :  Fui^uson  ve.  Shepherd  and  Gordon ,  1  Sneed,  254; 
and  Bank  of  Tennessee  m,  Safiarans,  1  Hump.,  597; 
but  in  this  case,  the  partnership  name  was  not  used 
in  the  contract  between  defendant  and  Dortch,  when  they 
agreed  to  embark  into  the  tobacco  speculation.  Dortch 
contracted  with  Alloway  alone,  believing  him  alone  in- 
terested and  liable. 

Without  further  comment  upon  this  question,  we  are 
constrained  to  believe,  that  defendant  went  into  the  to- 
bacco speculation  with  Dortch,  on  his  own  individual 
account,  and  not  on  behalf  of  his  firm ;  that  the  ad- 
venture proved  to  be  a  losing  business,  and  that  upon  the 
dissolution  on  the  22d  of  September,  1858,  defendant 
represented  to  his  partners  that  he  went  into  the  specu- 
lation for,  and  on  account  of  the  firm,  and  they  rely- 
ing upon  his  representation,  put  down  to  the  loss  of 
the  firm,  one  half  the  account  chafed  against  Dortch, 
to-wit:  said  sum  of  $5,229.51,  which  constituted  a  part 
of  the  net  losses  which  formed  the  basb  of  said  disso- 
lution of  22d  of  September,  1858;  that  the  firm  in 
that  settlement,  was  wrongfully  and  fraudulently  over- 
rated with  said  sum,  when,  in  feet,  and  in  law,  it 
was  the  loss  of  defendant  individually,  and  ought  to 
have  been  paid  by  him.  But  as  the  defendant  in 
said  settlement  and  dissolution,  paid  one  third  of  said 
loss,   we   hold  him    liable   to  complainant   for   the    other 
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two-diirde,  with  interest  from  the  date  of  efud  dissolu- 
tion until  paid. 

We  therefore  decide:  Fird,  That  defendant  shall  pay 
complainant  one  third  of  the  Thompson  debt  due  on 
the  22d  of  September,  1858,  less  the  sum  of  1375.75, 
paid  upon  it  since  that  time,  with  interest  since  the 
date  of  the  dissolution.  In  this  is  meant  to  include 
what  is  called  the  returned  oommissionB.  Second,  One 
third  of  the  $1,107.78,  with  interest,  the  returned  com- 
missions of  J.  L.  Bradley's  account.  Third,  Two  thirds 
of  $5,229.51,  the  loss  on  the  Dortch  tobacco  speculation, 
widi  interest  on  said  two  thirds  until  paid.  And  we 
do  not  think  respondent  is  liable  for  the  losses  upon 
the  Rodwall  &  Co.  speculation,  nor  for  the  results  of 
die  suit  of  Williams  against  the  firm,  arising  out  of 
the  Barker  and  DifGnderfer  transaction.  And  the  Chan- 
cellor's decree  will  be  modified  according  to  this  opin- 
ion. And  the  defendant  will  pay  all  tJie  costs  in  the 
Chancery  Court,  and  each  party  pay  one  half  the  costs 
in  this  court. 


Cyntlua  Brown  w.  W.  W.  Beny. 


Cynthia  Beown  vs.  "W.  W.  Bebby. 

1.  Right  of  vxof  over  the  land  of  anether.     Barrow  was  the  owDer  of  two  lota 

OT  parcels  of  land,  one  in  front  and  the  other  in  the  rear,  in  relation  to 
the  highwaj.  There  woa  a  private  waj  need  OTer  the  west  end  of  (he 
front  lot,  from  the  rear  over  to  the  Franklin  pike ,  He  sold  and  con- 
veyed the  rear  lot  or  parcel  of  land,  in  1842,  to  Saunders,  with  all  the 
"rights,  hereditaments,  privileges  and  appurtenances,  belonging,  or  in 
anj  yiaj  appertaining  to  the  land."  No  access  from  the  Saunders  tract 
to  the  highway,  conld  be  had,  except  over  the  front  tract,  where  a  way 
existed  at  the  time  of  the  sale,  or  over  the  lands  of  strangers  to  both 
tracts.  Held,  that  Saunders  is  entitled  to  the  right  of  way  along  the 
established  way,  by  force  of  the  eiprtas  tormB  of  the  grant  contained  in 
the  deed. 

2.  Same.     ^me.       A  may  tf  neeaaity.      A  way  of  necessity  arises,  when 

the  owner  of  two  parcels  conveys  one  parcel  which  ia  wholly  Buirounded 
bj  the  other  land  of  the  grantor,  or  partly  by  his  and  partly  by  that  of 
a  stranger.  The  way  is  so  far  appurtenant  to  the  land,  as  to  pass  with 
the  land  to  the  grantee,  provided  he  has  no  other  way  of  access  to  the 

3.  Same.    iS^in«.     When  right  of  way  hat  been  ertingttiilKd.     How  revieed. 

An  easement  of  way,  which  has  been  extinguished  by  (he  union  of  title 
and  poBseflsion  of  the  dominant  and  servient  estate  in  one  owner,  may 
be  revived  and  pass  with  the  dominant  estate.  The  elemratts  of  the 
rule  which  works  such  revivor  of  way,  are,  that  the  way  must  be  appar- 
ent, and  the  use  continnoni,  and  the  way  necessary,  though  not  strictly 
so,  to  the  eqjoymeat  of  the  estate  gruited. 

4.  Same.     Same.    Fiavl  evidenee  admumHe  to  prone  the  existence  of  a  inq/, 

and  to  point  the  uoni)  of  a  deed.  Parol  evidence  is  competent  to  prove 
the  existence  of  an  easement  appertaining  to  land;  and  ao,  also,  is  auch 
evidence  competent  to  prove  a  right  of  way,  inddent  to  land,  made  nn- 
der  circumstances  as  in  this  case;  and  eepecially  is  such  evidence  com- 
petent to  point  the  words  of  the  dead  to  the  object  they  are  intended  to 
designate  and  grant. 


PROM  DAVIDSON. 


This  cause  waa  beard  by  F.  B.  FoGO,  Special  Chan- 
ceUor,  at  Hie  October  Term,  1867,  who    pronounced    a 
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decree    in   iavor  of   complainaDt;     from   which  the   res- 
pondent  appealed   to  this   court. 

Campbell,  McEwen  &  Mabshall,  for  complainant. 

W.  F.'  CooPBB,  for  respondent. 

Henry  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

Cynthia  Brown  exhibits  this  bill  against  W.  W. 
Berry,  to  injoin  him  from  obstructing  her  right  of  way, 
over  his  land,  to  the  highway.  Berry  denies — first, 
that  she  has  the  right  of  way;  and,  second,  that  his 
acts,  of  which  complaint  is  made,  are  such  an  obstruc- 
tion of  the  way  as  authorizes  her  to  complain. 

In  1842,  Barrow  was  the  owner  of  the  tract  of  land 
now  held  by  the  compl^nant,  and  of  the  tract  now 
held  by  the  defendant.  In  June,  1842,  Barrow  con- 
veyed the  land  of  complainant  to  Saunders,  and  soon 
after,  the  land  of  the  defendant  to  Douglass.  The  es- 
tate of  the  complainant,  is  an  estate  in  dower,  assigned 
to  her  as  the  widow  of  Saunders.  Berry's  estate  is  in 
fee,  as  the  grantee  of  Martin,  who  was  the  grantee  of 
Douglass.  The  two  tracts  of  land  adjoin;  that  of 
Saunders   lying   on  the  east  of  the  land  of  Berzy. 

Before  Barrow  became  the  owner  of  the  two  tracts, 
and  during  his  ownership,  and  thence  to  the  present 
time,  a  way  existed,  and  still  exists,  across  and 
along  the  northern  line  of  the  tract  conveyed  to 
Berry,  for  the  benefit  of  the  tract  oonv^ed  to  Saun- 
ders, and  to  some    extent,  for  the    benefit    also  of  the 
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tract  conveyed  to  Berry.  The  way  begins  at  and  abuts 
upon  the  western  boundary  of  the  tract  conveyed  to 
Saunders,  and  extends  thence  over  and  along  the  line 
of  the  land  conveyed  to  Berry,  to  the  highway.  The 
way  was  enclosed  upon  the  sides,  from  end  to  end,  by 
fences,  before  and  at  the  time  Barrow  became  the  own- 
er of  the  lands,  and  has  continued  so  enclosed,  from 
thence  to  the   present  time. 

The  way  was  from  the  beginning,  and  continually 
has  been,  and  still  is,  the  only  way  ever  used,  or  ex- 
isting, of  ingress  or  ^ress  between  the  land  conveyed 
to  Saunders,  and  the  highway  referred  to.  No  aocess 
can,  or  at  any  time  could  be  had,  from  the  land  to  the 
highway,  other  than  by  the  way  in  question,  or  some 
way  over  the  Berry  tract,  or  over  the  land  of  strangeis 
to   both   tracts. 

The  highway  spoken  of,  is  the  Franklin  Turnpike, 
a  public  road   of  great  pubUc   use  and   importance. 

The  way,  as  described,  has  been  so  established  and 
used  for  a  period  of  about  thirty-five  years;  and  with- 
out obstruction,  molestation  or  question,  until  the  pres- 
ent controversy  arose  recently. 

The  deed  made  by  Barrow  to  Saunders,  conveyed 
the  land  to  Saunders,  and  in  terms,  "with  all  the 
hereditaments,  rights,  privileges  and  appurtenances,  be- 
longing or  in  any  way  appertaining  to  the  land." 

Upon  this  statement  of  the  case,  the  rights  of  the 
parties  are  apparent.  The  complainant  is  entitled  to 
the  right  of  way  along  the  establLshed  way,  by  force 
of  the  express  terms  of  grant  contained  in  the  deed; 
and  by  force  of  the  grant,  were  those   terms  not  con- 
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tained;  and  as  a  way  of  necessity  appurtenant  to  her 
land. 

J^^,  The  express  terms  of  the  deed,  "righia  and 
privileges,"  carried  to  the  grantee,  the  right  of  way 
with   the   land.       Such    was    the    intent    of   the   parties, 

i  and   sach    the    purpose    of    the    words;    that    such    was 

the   intent  and   purpose  the   proof  puts  beyond  a  douht; 

I  the  way   abutted   upon  the   land,  was   established   and  in 

use,   at    and     before    the    conveyance    to    Saunders,    has 

'  been  continued   in  use  from  thence   to  the  present   time; 

I  covering  a  period  of   thirty-five  years,   all  the  time   for 

the  benefit    of    the    land;     all    the    time    necessary    for 

!  ingress  and   egress  between   the   highway    and  the   land ; 

;  all   the  time  enclosed    and    apparent    by     fences;     never 

obstructed,  molested  or  questioned  by  any  of  the 
owners  of  the  Berry  tract;  always  acquiesced  and  con- 
curred in  by  the  successive  owners  of  the  Berry  tract, 
from  the  beginning  to  the  present  controversy.  These 
iacts  show,  that  the  way  was  incident  to  the  land,  and 
that  the  intent  and  purpose  of  the  parties  and  the 
words,  were  to  convey  the  right  of  way,  with  the 
land.  The  conveyance  and  the  words,  had  the  effect 
to  create  and  make  the  easement  of  the  way  an  ap- 
purtenance to  the  land:  3  Kent.  Com.,  420;  Washb. 
Easements,  32,   33,   34,   36. 

The  use  of  the  way,  its  necessity  for  ingress  and 
egress,  the  acquiescence  of  the  successive  owners  of 
the  Berry  tract,  the  al»ence  of  obstruction  or  question, 
subsequent  to  the  conveyance  to  Saunders,  are  compe- 
tent and  persuasive  evidence  of  the  intent  and  purpose 
of    the    parties    and    the     words,   at    the    time    of  the 
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making  of  the  conveyance.  The  fiicte  subsequent,  as 
well  as  the  fitcts  existent  at  and  before  the  time  the 
conveyance  was  made,  are  competent  evidence  of  the 
intent  and   purpose:       1   Sumner   Rep.,    503. 

Parol  evidence  is  competent  to  prove  the  existence 
of  an  easement  appertaining  to  land.  And  so  also,  is 
such  evidence  competent  to  prove  a  right  of  way  in- 
cident to  land,  Tuider  circumstanoee  as  in  this  case; 
and  espetnally  is  such  evidence  competent  to  point  the 
words  of  the  deed  to  the  object  they  are  intended  to 
designate  and  grant:  2  Washb.  Real  Prop.,  28,  and 
cases  cited  there. 

Conceding,  therefore,  the  effect  ascribed  to  the  union 
of  the  title  and  possession  of  both  tracts  in  Bar- 
row, to  extinguish  the  easement  of  the  way,-  existmg 
while  they  were  owned  by  separate  persons;  it  does 
not,  therefore,  follow  that  Barrow's  conveyance  did  not 
carry  with  it  to  Saunders  the  right  of  way.  Certainly 
an  easement  is  extinguished  by  the  union  of  the  title 
and  possesion  of  the  dominant  and  servient  estates,  in 
one  owner.  A  man  cannot  have  an  easement  in  his 
own  land.  But  a  right  of  way  may  be  so  incident 
to  an  estate,  that  a  grant  of  the  estate  will  carry 
with  it  the  right  of  way,  though  the  grantor  be  at 
the  time,  the  owner  of  the  servient  estate  upon  which 
the   way   is:       2   Washb.   Real   Prop.,   29,   44. 

A  peculiar  illustration  of  this  is,  when  the  owner 
of  land  in  a  city,  subdivides  it  into  lot«,  with  inter- 
secting 8treet«,  and  sells  the  lots  to  purchasers.  Until 
sale  be  made  by  the  owner,  no  easement  exists  in  the 
streets.       A    man    cannot    have    an    easement     in    his 
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own  land,  bat  when  he  sells  and  coaveye  a  lot  abut- 
ting upon  the  street,  the  purchaser  takes,  as  intudent 
to  bis  lot,  a  right  of  way  in  the  street.  This  is 
true  of  the  street  as  a  private  way,  not  intended  lor 
the  public  by  dedication.  Upon  the  facts,  a  presump- 
tion accrues  that  the  owner  intended  and  did  convey 
to  the  purchaser,  the  right  of  way,  with  the  lot  con- 
veyed. 

The  right  of  the  purchaser  of  the  lot,  to  the  ease- 
ment or  use  of  the  street,  is  sometimes  put  on  the 
ground  of  estoppel,  but  it  may  well  stand  upon  prin- 
ciple, that  the  grant  of  the  lot  carries  with  it  the  ease- 
ment of  the  street,  under  circumstances  of  the  kind 
mentioned. 

No  distinotioD  is  observed,  in  the  application  of  the 
principle  betwe^i  larger  parcels  of  land  and  small  lots, 
or  between  many  parcels  and  few.  It  is  not,  therefore, 
material  that  the  land  conveyed  to  Saunders,  was  a 
large  parcel.  It  abutted  on  the  way;  and  the  way 
was  open,  apparent,  had  been  continuously  used  for  the 
lands,  and  was  necessary  to  ingress  and  egress  between 
the  land  and  the  public  way.  Neaeaaaty,  as  here  used, 
is  not  intended  to  express  a  condition  of  what,  in  re- 
lation to  private  ways,  is  called  of  strict  necessity. 

The  principles  here  declared  are  sanctioned  by  the 
authorities.  Thus,  in  Washburn  on  Easementfl,  42,  etc., 
it  is  said:  "Although  no  easement  in  one  parcel  can  be 
said  to  be  appurtenant  to  another,  by  reason  of  any 
use  made  of  the  two,  so  long  as  they  both  belong  to 
the  same  person,  the  cases  are  numerous  where,  upon 
dividing   the  heritage,  as   it    is  called — ^that    is,  by    the 
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owner  of  two  or  more  estates,  or  parte  of  an  estate, 
selling  one  of  them  by  itself,  and  retaining  tlie  other, 
or  conveying  to  some  third  person — privileges  in  fevor 
of  one,  have  been  held  to  pass  as  incident  to  the  same, 
and  a  corresponding  burden  imposed  upon  the  other, 
from  the  nature  of  the  estate,  the  arrangement  of  the 
parts  of  the  estate,  and  the  degree  of  necessity  there  is 
of  giving  such  a  construction  to  the  conveyance,  in  or- 
der to  give  it  a  reasonable  efFect."  "The  ground  on 
which  this  doctrine  rests,  seems  to  be,  that  where  the 
owner  of  two  heritages,  or  of  one  heritage  eonrasting  of 
several  parts,  has  arranged  and  adapted  these,  so  that 
one  derives  a  benefit  or  advantage  from  the  other,  of 
a  continuous  and  obvious  character,  and  he  sells  one  of 
them,  without  making  mention  of  those  incidental  ad- 
vantages or  burdens  of  one  in  respect  to  the  other, 
there  is,  in  the  silence  of  the  parties,  an  implied  un- 
derstanding and  ^reement,  that  these  advantages  and 
burdens,  respectively,  shall  continue  as  before  the  sepa- 
ration of  the  title." 

"Thus,  when  two  parcels  lay,  one  in  front,  and  the 
other  in  rear,  in  relation  to  a  highway,  and  there  was 
a  private  way  used  over  Uie  front  lot,  from  the  rear  one 
to  the  highway,  and  the  owner  of  the  two  conveyed  the 
front  lot  to  a  stranger,  it  was  held,  that  he  took  it 
subject  to  the  use  of  this  private  way  from  the  rear  lot 
to  the  highway:  7  Md.,  552.  So,  when  a  parcel  of" 
land  was  conveyed,  to  which  the  owner  had  been  ac- 
customed to  have  access  by  a  way  across  another  open 
parcel,  to  the  highway,  it  was  held,  that  hb  grantee 
might  use  this  way,   though  not  of  absolute  necessity,  if 
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another  way  could  not  be  constructed  by  him  at  a  rea- 
sonable expense,  having  reference  to  the  value  of  the 
land  :*'     8  Allen,  1.     See  also,  1  La.  Ann.   Rep.,  407. 

In  the  view  thus  presented  of  the  ground  on  which 
the  complainant's  right  of  way  may  he  placed,  it  is 
not  obvious  that  the  common  use  of  the  way  by  the 
owners  of  both  tracts,  through  the  whole  period  of  its 
existence,  is  a  iact  of  material  import.  It  is  conceded, 
that  when  two  persons  occupy  premises  together,  the 
possession  is  t«  be  deemed  with  the  party  having  the 
title;  and  the  occupation  of  the  former  not  adverse  to 
the  latter.  Perhaps,  if  the  right  of  the  complainant 
rested  on  prescription,  or  on  adverse  possession,  the 
common  user  might  negative  the  claim,  that  the  pos- 
session was  adverse,  and  so  defeat  her  title.  But  the 
right  of  the  oomplunant  does  not  rest  upon  adverse 
possession.  It  is  grounded,  first,  on  express  grant  by 
the  terms  of  the  deed;  next,  on  the  implication  that 
the  grant  embraces  in  its  effect,  the  way  as  incident  to 
the  land  granted.  If,  however,  it  were  necessary  to 
rely  on  an  adverae  possession  to  support  the  title  to 
the  way,  it  is  quite  probable  that  the  adverse  quality 
of  the  possession  might  be  maintmned.  The  fiicts  in 
proof,  may  well  support  the  view,  that  the  use  of  the 
%ray  bj  the  owners  of  the  Saunders  tract,  was  not  by 
mere  sufferance  of  the  owners  of  the  Berry  tract,  but 
was  under  a  claim  of  right,  and  independent  of  the 
dominion  of  the  owners  of  the  Berry  tract.  Clamorous 
defiance  is  not  necessary  to  show  an  adverse  cl^m  of 
right.  The  claim  may  be  inferred  from  the  origin  of 
the  possession,    the  use  without    permission   and   without 
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obstruction.  Long  acquiescence  will,  under  many  dr- 
cumstances,  support  a  presumption  of  a  want  of  right 
to  object. 

Second,  The  right  of  way  of  the  complainant,  may 
be  main^ned   on  the  ground   of  a  way  of  necessity. 

If  it  be  a  way  of  necessity,  the  grant  of  land  car- 
ries with  it  the  right  of  way,  and  whether  mention  of 
it  be  made  in  the  grant  or  not:  Washb.  £as.,  31;  3 
Kent^s  Com.,  420;    Wool.    Ways,  21. 

A  way  of  necessity  arises,  when  the  owner  of  two 
parcels  conveys  one  parcel,  which  is  wholly  surrounded 
by  the  other  land  of  the  grantor,  or  partly  by  this  and 
partly  by  that  of  a  stranger.  The  way  is  so  &r  ap- 
purtenant to  the  land,  as  to  pass  with  the  land  to  the 
grantee,  provided  he  have  no  other  way  of  access  to 
the   same:     Washb.   Eas.,   62. 

At  the  time  the  land  was  conveyed  to  Saunders,  and 
fix)m  thence  to  the  present  time,  the  way  existed,  and 
was  and  is  the  only  way  by  which  access  can  be  had 
to  the  great  highway  referred  to.  No  reason  is  shown 
why  the  existing  way  ought  to  be  shut  up,  and  the 
complainant  driven  to  a  way  upon  the  land  of  another, 
and  stranger  to  the  title  to   her   tract. 

Third,  The  right  of  way  of  the  complainant  may  be 
put  upon  another  ground,  which  has  sanction  in  the 
authorities, — ^the  principle  of  revivor. 

An  easement  of  way,  which  has  been  suspended,  or 
extinguished  by  the  union  of  title  and  possession  of  the 
dominant  and  servient  estates  in  one  owner,  may  be 
revived,  and  pass  with  the  grant  of  the  dominant  es- 
tate.     The  elements  of    the   rule  which   works   such  re- 
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vivor,  are  said  to  be:  that  the  way  must  be  apparent, 
and  the  use  continuous,  and  the  way  necessary,  though 
not  strictly  so,  to  the  enjoyment  of  the  estate  granted. 
All  these  elements  are  grouped  in  the  present  case. 
The  way  was  enclosed  by  fences;  the  use  of  it  was 
continnone,  Stora  before  and  during  the  ownership  of 
Barrow,  and  at  and  after  the  grant  of  the  land  to 
Saunders,  and  was  necessary  to  ingress  and  ^ress  be- 
tween the  land  granted  and  the  public  highway.  The 
concurrence  of  these  &cte,  shows  that  the  parties  to  the 
conveyance  intended  and  expected  the  right  of  way  to 
belong  to  the  land,  and  to  pass  with  the  grant;  and 
the  law  ^ves  that  effect  to  the  grant:  See  Washb. 
Eas.,  523,  and  following,  and  the  doctrines  and  autlior- 
ities  there  stated. 

It  follows,  that  the  complainant  has  a  right  of  way 
along  the  way  in  controversy.  But  to  what  extent,  and 
in  what  manner,  is  the  next  question.  Berry  denies 
that  the  acts  being  done  by  him,  when  the  bill  was 
filed,  are  an  obstruction  of,  or  in&ingement  upon  her 
right  of  way,  supposing  her  to  have  a  right  of  way 
along  the  way   over  his  land. 

The  &cts  material  to  this  aspect  of  the  case,  are: — 
The  lane  extends,  and  so  has  done  from  the  ban- 
ning, from  the  western  boundary  of  the  land  of  com- 
plainant, westwardly  to  the  highway.  Bordering  on  the 
eastern  side  of  the  public  highway,  at  a  short  distance, 
is  a  small  and  shallow  watercourse,  running  parallel  to 
the  highway,  called  Brown's  creek,  and  crossing  the 
western  end  of  the  private  way,  and  necessary  to  be 
GToesed  to  get  upon  the  public  highway. 
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The  northern  line  of  the  fence  bordering  or  encloe- 
ing  the  private  way,  is  nearly  straight,  and  is  on  the 
dividing  line  of  the  land  of  one  Annistead,  and  the 
land  of  Berry.  The  whole  of  the  lane  is  on  Berry's 
land,  and  the  fence  on  his  side  deviates,  in  several 
places,  from   a   straight  line. 

The  width  of  the  lane  is  irregular.  It  widens  as 
it  approaches  and  reaches  the  western  end,  at  the  creek, 
deflecting  to  the  south.  At  this  point  is  the  great«st 
width.  Not  tar  from  midway  between  the  ends  of  the 
lane,   is  the   narrowest  width. 

At  the  widest  point,  which  is  at  the  creek,  the 
width  is  about  eighty  feet.  At  the  narrowest  point, 
about feet.      The   average  width  is  about  thirty  feet. 

Berry  set  about  to  straighten  his  fence,  and  to  do 
this,  set  it  in  upon  the  lane — diminishing  the  original 
width    generally — at    some    points    more,    and  at    others 

less — at  the   narrowest  point feet;   at  the  widest,  at 

the  creek,  about  forty  feet;  making  an  average  width 
of  about  twenly-five  feet.  A  width  of  twenty  feet  is 
as  little  as  will  answer  for  a  carriage  or  wagon  way. 
A  convenient  width   is  about   thirty   feet. 

Eight  or  ten  years  ago,  Brown,  the  then  hushajid 
of  the  complainant,  and  since  deceased,  in  co-operation 
with  Berry,  built  a  bridge  across  the  creek,  and  im- 
proved the  bed  of  the  way  by  covering  it  with  stone 
of  a  width  of  a  few  feet.  The  bridge  was  built  upon 
the  south  side  of  the  original  lane,  and  the  site  is  ta- 
ken in  by  Berry's  proposed  fence.  It  was  destroyed 
during   the  recent  war,  and  has  not   been   rep^ed. 

The  stoned  roadbed,  as  it  approached  the  creek,  de- 
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fleeted  toward  and  to  the  bridge.  The  proposed  fenoe 
takes  in  a  part  of  this  roadbed  near  and  at  the  bridge. 
At  a  point  not  &r  from  midway  frcon  end  to  end 
of  the  lane,  is  an  outcropping  of  rock,  of  amall  size 
and  extent,  not  materially  interferii^  with  the  travel, 
and  easily  removable.  At  this  rock,  the  stoned  road- 
bed deflected  slightly  to  the  south,  to  pass  around  the 
rock.  The  proposed  fence  trenches,  for  a  few  yards  in 
length,  in  and  upon  the  stoned  bed,  two  or  three  feet. 
The  lane  as  straigntened  by  the  proposed  fence,  en- 
ters the  creek  a  few  feet  north  of  the  site  of  the  bridge, 
and  at  a  crossing,  where  the  grades  of  ascent  and  de- 
cent are  easy  and  convenient;  the  crossing  is  where  a 
straight  extension  of  the  lane  toward  the  west  enters 
the  creek,  and  to  the  highway. 

In  this  aspect  of  the  fitcts  touching  this  branch  of 
inquiry,  the  question  is:  what  is  the  extent  of  the  right 
of  the  complainant,  in  respect  of  the  direction  and 
width  of  the  way,  and  of  the  site  of  the  bridge,  and 
crossiug  at  the  site  of  the  bridge. 

The  owner  of  the  easement  of  way,  is  entitled  to 
the  use  of  the  way,  and  the  owner  of  the  land  on 
which  the  way  is,  is  entitled  to  all  other  uses  of  the 
land,  not  inoimststent  with,  or  obetmcting  the  lawful  use 
of  the  way,  by  the  owner  of  the  easement    of  way. 

If  the  right  of  way  be  held  by  grant,  the  extent  of 
the  way,  and  the  use  of  it,  is  measured  by  the  ex- 
press  or  implied  terms  of  the  grant. 

If  the  terms  of  the  grant  expressly  deflne  the  width, 
direction  or   other  circmnstances   of   the   way,  the  width, 
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direction  or  other  cilcumstances,  are  sik^  as  are  d^ned 
by   the  terms   of  the   grant. 

Od  the  other  hand,  if  the  width,  direotioo,  and 
other  circumstances  be  not  expressly  defined,  they  are 
to  be  ascertiuned  by  presumption  and  implication.  In 
such  caae,  the  presumptiott  and  implication  derives  ef- 
fect, and  ascertains  the  particulars  sought,  from  the  con- 
dition of  the  way,  as  it  was  aocustomed  to  be  at  the 
time  of  the  grant;  the  accustomed  use  then  made  of 
the  way,  the  conveniences  then  suitable  to  the  reasona- 
ble enjoyment  of  the  land  granted,  so  &r  as  th^  re- 
late to  the  way.  Itesort  is  made  to  these  and  like 
circumstances,  to  ascertain  what  the  one  party  intended 
to  convey,  and  the  other  party  rightfully  expected  to 
receive.  These  circumstances  show  the  interest  of  par- 
ties,  and   the  scope  and   eflfect  of  the   grant. 

The  presumption,  from  these  circumstances,  does  not 
go  to  the  extent  of  defining  the  character  of  the  way, 
to  be  in  strict  conformity  to  the  circumstances  existing 
at  the  time  of  the  making  of  the  grant.  It  goes  no 
further  than  to  define  the  general  kind  and  character 
of  way  granted.  It  does  not  exact  that  the  fences  in 
which  was  the  way,  shall  forever  remain  as  they  were, 
nor  that  the  track  of  the  way  shall  pursue  forever  the 
precbe  line  it  then  had — nor  that  a  breadth  of  ground 
shall  always  remain,  exactly  or  fiilly  at  every  point,  as 
then  was  included  within  the  fences  inclosing  the  way. 
The  presumption  exacts,  that  the  general  direction  shall 
continue  as  it  then  was;  that  a  breadth  of  way  shall 
continue,   pursuing    that    general  direction,   and    adequate 
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to  the  convenience  and  enjoyment  of  the  way,  as  was 
the  accustomed  convenience  and  enjoyment  at  the  time 
of  the  making  of  the  grant. 

Applying  these  general  principles  to  the  case  in  band : 
The  complainant  is  entitled  to  a  way  equal  in  conve- 
nience and  enjoyment,  and,  in  the  general  direction  and 
width,  as  was  the  way  at  the  time  the  conveyance  was 
made  by  Barrow  to  Saunders.  No  more  burden  is  to 
be  enforced  upon  the  defendant's  land,  than  is  necessa- 
ry to  maintain  a  way  equal  in  convenience  and  enjoy- 
ment, to  the  way  as  it  was  accustomed  to  be  at  the 
time  of  the  grant.  The  defendant  is  entitled  to  make 
changes  in  the  line  of  his  fence,  which  do  not  impair 
the  convenience  and  enjoyment  to  which  the  complain- 
ant is  entitled,  or  change  the  general  direction  of  the 
way.  It  is  a  principle  of  law,  that  no  more  passes  by 
the  grant  of  an  easement,  than  what  is  requisite  to  the 
fiiir  enjoyment   of  the   privilege:     3  Kent  Com.,   420. 

The  general  width  of  the  lane  should  be  thirty  feet. 
But  the  defendant  will  not  be  required  to  set  out  his 
fences,  to  I  ^ve  a  greater  width  at  any  point  than  has 
been  heretofore  had  at  that  point.  And  be  will  not 
be  allowed  to  set  in  his  fence  at  any  point,  so  as  to 
lessen   the  width   below  thirty   feet. 

Upon  that  part  of  the  stoned  track  which  dedects 
to  the  south,  to  avoid  the  small  rock,  the  defendant  will 
not  be  allowed  to  set  in  his  fence,  so  as  to  diminish 
the   width  of  the  lane  below   thirty   feet  at  that  point. 

At  the  approach  fkim  the  east  toward  and  to  the 
creek,  the  defendant  will  not  be  allowed  to  lessen  the 
width,  (39  feet,)  further  than  as  now  done  by  the  new 
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fence  already  erected  by  him.  A  greater  width  than 
thirty   feet    ia   proper  at  the  ford  of  the  creek. 

The  straighteamg  of  the  fence,  so  ae  to  include  the 
old  bridge  site,  is  allowable.  No  use  of  the  site  for  a 
bridge,  has  been  had  for  the  length  of  time  suffitnent 
to  give  her  a  right.  It  does  not  appear  to  have  been 
accustomed  to  be  used  for  euch  purpose,  until  of  recent 
years,  and  then  only  for  a  short  time. 

By  the  width  of  the  lane,  is  meant  the  width  from 
fence  to  fence. 

The  complainant  having  the  right  of  way  of  the 
character  described,  by  virtue  of  the  grant,  it  is  not 
necessary  to  define  the  extent  of  way  prescribed  by 
the  law,  in  the  case  of  a  way   of  pure     necessity. 

The  decree  of  the  Chancellor,  will  be  modified  to 
conform  to  t^is  opinion.  If  the  parties  so  desire,  the 
clerk  of  the  court  will  be  directed  to  have  the  fence 
of  the  defendant  set  in  conformi^  with  the  decree  to 
be  made  pursuant  to  this  opinion,  with  power  to  em- 
ploy competent  surveyor  and  assistants   for   the    purpose. 

George    Andrews,  Judge: 

I  concur  in  the  views  above  expressed,  with  this 
qualification:  that  where  a  private  way  baa  been  ftn- 
a  long  time  bounded  and  limited  by  fences  or  other 
structures,  obviously  intended  and  considered  as  boun- 
daries and  limitations  of  the  way;  and  such  boundaries 
include  no  more  than  is  appropriated  for  a  way,  and 
may  reasonably  be  supposed  to  have  been  within  the 
intention  of  the  parties  to  grant,  for  the  purposes  of  a 
way;    in   such    cas^    if   the    right  of   way    passes    to   a 
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grantee  of  the  piemises,  as  in  this  caae,  in  virtue  of 
hie  deed,  and  of  ihe  presumed  intention  of  the  par- 
ties, I  think  die  grantor  of  the  way,  must  be  held  to 
have  granted  it  in  the  same  condition,  and  to  the 
some  extent  as  to  boondaries,  as  it  had  previously  been 
used,  even  if  these  boundaries  should  include  more 
land  than  is  essential  to  a  conveuient  exercise  of  the 
right  of 
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A  joini  ^oU  itiaSit  payoAfe  to  Auifiantf  and  wife,  mrtFtsoi  Ed  Aer,  \mbas  the  in- 
Itrttt  </  ereddlort  ora  affeettd.  A  promigsorj  nolo  or  other  evidence  of 
debt,  made  pajable  to  hosbaod  and  wife,  upon  the  death  of  the  hnaband 
the  right  nuriTca  to  the  wife,  and  ahe  will  be  entitled  to  the  proceeds, 
unless  the  interest  of  the  crediton  are  afieided  thereby. 


FROM  DAVIDSON. 


This  cause  was  heard  at  the  April  Term,  1867,  by 
Wm.  Y.  Coopbb,  spedal  Chancellor,  who  decreed  in 
&Tor    of   the  complainants;   defendants  appealed. 

East  &  Sfitbloce:,  for  complainants. 

H.  H.  Harbison,  N.  S.  Bhown,  and  Mike 
Vaughn,    for  respondents. 


Bailey  Johtuon  tt  alt.  n.  Bobeit  Lcuk,  Ex'r,  «(  ait. 

James  O.  Shackelford,  J.,  delivered  the  opinion  of 
die  Court, 

This  bill  VBB  filed  in  the  Chanceiy  Court  of  David- 
son county,  and  presents  the  following  state  of  &ctB: 
Leroy  C  Coleman,  in  November,  1863,  sold  and 
oonveyed  a  house  and  lot  in  the  city  of  Nashville,  to 
H.  C.  Jenkins,  on  a  credit  of  ten  years,  for  (10,000, 
and  took  his  ten  several  notes,  for  (1,000  each,  due 
each  succeeding  year,  and  payable  to  himself,  L.  C. 
Coleman  and  his  wife,  Caroline,  the  complainant.  Cole- 
man had  been  previously  married.  A  few  days  before 
his  second  marriage  to  the  complainant,  Caroline,  who 
was  then  a  widow,  in  1860,  he  executed  a  "Will,  by 
which  he  gave  the  one  half  of  lus  property  to  his 
children  by  the  first  marriage;  the  other  portion  he 
gave  to  the  complainant,  Caroline,  and  her  children. 
Shortly  after  the  sale  and  oonv^anoe  of  the  property 
to  Jenkins,  he  (Coleman)  died.  He  was  poeseased  of 
real  estate  valued  at  (30,000.  He  left  surviving  him, 
one  child  by  his  first  marriage,  and  his  widow  Caroline, 
the  complainant,  who  has  subsequently  intermarried 
with  the  complunant  Bailey  Johnson.  Upon  the  death 
of  Coleman,  Robert  Lusk,  who  had  been  appointed 
executor  by  .the  Will,  qualified  as  such.  The  notes 
executed  by  Jenkins,  passed  into  his  possession;  he 
has  collected  a  part  of  them,  and  the  proceeds  appro- 
priated to  the  payment  "of  the  debts  of  the  deceased. 
The  personal  assets  are  Jiot  suffident  to  pay  the  in- 
debtedness ef  'the  e^te,  exclusive  of  these    notes;    the 
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real  assets  are  amply  suffident  to  pay  all  the  iadebt- 
edness,  exclusive   of   the  not«8  in  ooatioversy. 

It  is  clear  from  the  proof,  Coleman  was  fully  com- 
petent to  contract  at  the  time  of  the  sale  of  the  prop- 
I  erly,   to    Jenkins,    and  there    is    nothing  in   the    record 

I  to    satisfy   us  that  the  contract  was    induced    by   fraud, 

j  or    undae    influence     on    the    part  of    the    complainant, 

'  Caroline.      This   bill    has    been    filed    by    Johnson    and 

:  wife,  against    the    executor,    and    heir    of    Coleman,    to 

i  have  the  not«s  delivered  up  to  the  widow,  Caroline,  as 

I  survivor.       The  cause  was  heard  before   W.    F.    Cooper, 

as  special   Chancellor,   who  was    of   opinion,  and   so  de- 
1  creed,   that    the    notes    were    chosea    in    action,    and    as 

!  such,  were  conferred  by  Coleman  upon  hia  wife,  Caro- 

line, and  she  by  survivorship,  took    them,    and  as  sur- 
vivor  is   entitled   to  hold   them  as    against  the  executor, 
I  and  is  entitled  to  have    the    proceeds  of  the  not«s  col- 

lected by  the  executor,  reftmded  to  her.  From  which 
decree  the  defendant  appealed  to  this   Court. 

The   question   involved   is   one   of   law,    and   must  be 
determined  by  the  rules  of    law    governing   such    oases. 
I  It  is  an  open  one   in  this  State,  consequently,   we  must 

in  our  conclusions,  be  controlled  by  the  principles  of 
the  common  law.  By  the  common  law,  the  husband 
and  wife  are  deemed  but  one  person.  The  personal 
estate  of  the  wife  when  reduced  into  possession  by  the 
husband,  vests  in  him.  Where  real  estate  is  conveyed 
to  husband  and  wife,  they  take  but  one  estate,  and  if 
one  dies,  the  estate  continues  in  the  survivor:  2  Blackst. 
Com,,  182.  Nothing  passes  on  the  death  of  either 
the   husband  or  wife,    that    may    first    die,    but    by    a 
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conditioD  in  law,  the  longest  lives  takes  the  entire 
estate:      7   Yerger  319;    Coke  upon   Littleton,   234. 

Such  being  the  uniform  doctrine  of  the  common 
law  relative  to  real  estate,  does  it  apply  to  choses  in 
action,  where  the  husband  or  third  persons  have  con- 
ferred  on   the  wife  a  joint  interest? 

By  the  common  law,  marriage  is  an  absolute  gift 
of  the  wife's  personal  chattels  in  possesion,  and  it  is 
so  of  choses  in  action,  if  he  reduce  them  into  posses- 
sion, by  receiving  or  recovering  them  at  law.  If  a 
legacy  is  given  to  the  wife,  the  husband  must  join 
the  wife  in  the  action  to  recover  the  same  when  suit 
is  brought,  and  if  he  die  pending  the  action,  the  suit 
survives  to  the  wife:  Mr.  Chitty  in  his  work  on 
on  Pleadings,  vol.  1,  p.  32,  says :  "The  wife  takes 
by  survivorship  a  debt  due  upon  a  judgment,  recovered 
by  husband  and  wife,  whether  obtained  for  a  debt  due 
to  the  wife  while  sole,  or  upon  a  contract  made  with 
her  during  coverture,  where  she  is  the  meritorious 
cause  of  action,  and  she  is  entitled  to  a  bond  ^ven 
to  her   and  her  husband,  or  to  her  alone." 

The  principles  involved  in  this  case  have  been 
frequently  before  the  English  courts.  In  a  case  re- 
pealed in  2d  Vernon,  683,  Christ  Hospital  w.  Budgin 
and  others,  it  appears  the  husband  had  lent  money  and 
taken  several  bonds  and  mortgages  for  it,  in  the  name 
of  himself  and  wife(  he  died,  having  by  Ms  Will 
charged  his  real  estate  with  the  payment  of  his  debts. 
The  wife  claimed  the  bonds  and  mortgages  as  survivor. 
The  heirs  objected,  and  urged  among  other  reasons, 
that  if  this    money    was   not    liable    to    the    husband's 
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debts,  be  migbt  l^  joining  bis  'wife  in  the  secnrities, 
defraud  all  bis  cieditora  The  Lord  Cbancellor  ad- 
mitted, that  as  to  creditors,  it  might  be  fraudaleot,  but 
there  being  assets  without  these  bonds,  to  pay  all  debts 
and  legacies,  be  decreed  the  bonds  to  the  mdow.  In 
Williams  on  Execntors,  vol.  1,  p.  717,  the  authorities 
are  collected,  and  the  principle  is  stated  to  be,  where 
a  note  or  Ixmd  is  made  payable  to  husband  and  wife, 
upon  the  death  of  the  husband,  the  right  smrives  to 
the  wije.  The  consideration  of  the  note  makes  no 
difference,  as  the  right  of  action  on  the  instrument  de- 
pends on  the  form  of  it,  and  not  upon  the  considera- 
tion on  which  it  was  given. 

In  2d  vol.  Williams,  496,  the  Lord  Chancellor 
said:  that  a  bond  given  to  husband  and  wife  during 
coverture,  would  survive  to  the  wife.  This  seems  to 
be  the  settled  doctrine  in  the  English  courts.  This 
Court  decided  at  the  last  term,  at  Brownsville,  in  the 
case  of  Rebecca  Milam  vs.  J.  W.  Mason,  (MS.  opin- 
ion,) where  a  note  had  been  executed  to  the  hnsband 
and  wife;  the  husband  having  died,  and  the  suit  was 
brought  in  the  name  of  the  wife  as  the  survivor; 
upon  a  demnrrer  filed  to  the  declaration,  for  want  of 
proper  parties,  it  was  held,  that  the  right  of  action 
survived  to  the  wife,  and  that  the  administrator  or  ex- 
ecutor of   the  husband,  was  not  a  necessary  party. 

In  ibe  case  of  Draper  «s.  Jackson,  16  Mass.,  480, 
it  was  held,  if  a  bond  or  obligation  be  made  to  the 
hoabaad  and  wife,  the  wife  would  have  it  by  survivor- 
ship. That  case  was:  The  plaintiff''s  intestate  joined 
in  a  conveyance    of   the    wife's   lands,  and  the    grantor 


118  NASHVILLE: 

Bfule;  Johnaoa  d  ob.  n.  Bobert  Lcnk,  Ex'r,  d  aU. 

executed  a  promissory  note  to  the  husband  and  wife, 
blether  with  a  mortgage,  as  collateral  security.  Up(m 
the  death  of  the  husband,  and  the  marriage  of  the  vife 
with  the  defendant,  who  was  sued  in  trover  for  a  con- 
version of  the  note,  the  Court  held,  the  pltuntiff  was 
not  held  entitled  to  recover,  because  the  wife  had  it 
by  eurvivorship. 

The  principle  seems  to  be  well  settled — where  the 
consideration  of  a  bond,  or  note,  or  other  security,  pro- 
ceeds from  the  wife,  ot  her  estate,  or  it  is  the  gift  of 
a  third  person,  if  the  husband  does  not  collect,  or  re- 
duce the  same  to  judgment  in  his  own  name,  the  secu- 
rity will  go  to  the  wife,  by  right  of  aurvivorahip;  but 
if  the  husband  elect  to  treat  it  as  bis  own,  and  lake 
judgment  in  his  own  name,  it  will  go  to  his  administrator. 
"The  naming,  or  not  naming  the  wife  in  the  action, 
is  attended  with  material  consequences  in  relation  to  this 
subject.  If  she  be  a  party,  and  the  husband  die  after 
judgment,  and  before  execution  sued  out,  the  judgment 
will  survive  to  her:"  Tyler  on  Infiincy  and  Coverture, 
see.  252;  3  Adkins,  21;  1  Barber;  2  Kent,  121,  and 
authorities  dted. 

Tyler,  in  his  work  on  In&ncy  and  Coverture,  sec. 
252,  says: — "It  may  be  laid  down  as  a  general  rule, 
that,  in  all  cases  where  it  is  necessary  to  bring  the 
suit  in  the  joint  names  of  the  husband  and  wife,  during 
coverture,  the  cause  of  action  survives  to  the  wife,  for 
her  benefit;"  and  he  cites  in  support  of  this  prindple, 
9  Page,  Seaniig  vt.  Seamig,  289. 

Again,  in  sec.  264,  the  principle  is  stated,  and  which, 
we  think,  is  fully  sustained  by  the  authorities,  where  an 
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obligation  is  taken  to  hnsbaod  and  mfe,  or  to  the  wife 
alone,  with  the  assent  of  the  husband,  the  action  sur- 
vives t»  the  wife,  who  is  entitled  to  the  proceeds,  as 
against  the  heirs  and  personal  representatives  of  the 
husband.  In  such  a  case,  the  form  of  the  security 
implies  a  design  by  the  hasband  to  benefit  the  wife; 
and  the  law  will  give  effect  to  this  intention,  where  the 
interest  of  creditors  is  not  affected.  The  rule  seems  to 
be  well  seMled,  t^t  an  agreement  with  a  feme  eooerl, 
fuad  a  promise  to  her  personally,  raises  a  presnmptdoa 
that  she  is  the  meritorious  caose  of  such  agreement,  and 
it  wUl  survive  to  her:  4  New  York,  284;  16  Mass., 
483;  2  Redfield  on  WUls,  175  to  178;  2  Rhode  Isl., 
51/.  "Where  money  is  secured  to  the  husband  and  wife, 
by  a  promissory  note,  or  certificate  of  deposit,  no  other 
&ct8  appearing,  the  wife  is  held  to  be  entitled  by  sur- 
vivorship, to  the  money:  2  Bradford's  Reports,  34;  15 
New  York,  425;    4  Monroe,  226. 

It  can  make  no  difference  whether  the  consideration 
of  the  chose  in  action  passes  irom  the  husband,  or  not. 
If  it  passes  from  him,  in  such  a  case,  the  form  of  the 
security  implies  a  design  on  the  part  of  the  husband  to 
benefit  the  wifo,  and  the  law  will  give  effect  to  it.  The 
relation  they  bear  to  each,  is  snch,  that  the  law  raises 
the  presumption  the  object  and  intention  of  the  husband 
was  to  benefit  the  wifo,  and  the  right  of  survivorship 
will  vest  in  her. 

We  are  satisfied,  upon  an  examination  of  the  author- 
ities, unless  there  are  extrinsic  &Gte  to  take  the  case  out 
of  the  rule,  that  where  a  promissory  note,  or  other 
evidence  of  debt,  is  made  payable  to  husband  and  wife, 
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upon  the  death  of  the  hnsband,  tke  right  survives  to 
the  wife;  and  she  will  take  the  prooeedB,  unless  the 
interest  of  creditors  is  affected. 

In  the  case  under  consideratjon,  there  is  nothing  to 
take  the  case  out  of  the  rule.  The  evidence  doe«  not 
establish  fraud,  or  undue  influenoe;  and  the  acts  of 
Coleman,  in  taking  the  notes,  payable  to  himself  and 
wife,  Caroline,  must  be  presumed  to  have  been  for  her 
benefit,  and  it  is  our  duty  to  give  effect  to  that  intention. 

There  is  no  error  in  the  decree  of  the  Chancellor,  and 
it  will  be  affirmed. 

Smith,  J.,  dissenting: 

I  am  unable  to  concur  with  the  decision  of  the  Court 
in  this  case. 

When  the  consideration  of  the  note  proceeds  fivm  the 
wife,  and  the  husband  does  not  reduce  tiie  debt  into  pos- 
session in  his  lifetime,  and  the  wife  survives  him,  it  seems 
to  be  well  settled,  that,  not  only  the  right  of  action  on, 
but  the  right  of  property  in  the  note,  survives  to  the 
wife;  and  this,  as  well  where  the  note  was  niade  during 
the  coverture,  as  where  it  was  made  before  the  coverture. 
It  has,  however,  been  much  questioned,  whether  the  wife 
took,  by  right  of  survivorship,  a  note  made  during  cover- 
ture, payable  to  herself  alone.  In  such  case,  it  has  been 
held,  that,  though  the  action  must  be  brought  according 
to  the  common  law  forms  of  procedure,  in  the  name  of 
the  wife  surviving,  nevertheless,  the  right  of  property 
was  in  the  representative  of  the  deceased  husband.  The 
contrary,  however,  in  such  case,  is  well  settled. 
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But,  where  the  consideration  of  the  note  springs  from 
the  husband,  or  the  wife  is  not  the  meritorioos  cause  of 
the  action,  I  am  not  aware  of  any  well  considered  oase, 
which  holds  that  the  right  of  property  goes  to  the  wife 
surviving  the  husband,  though  the  note  was  made  paja* 
ble  to  the  husband  and  wife  jointly.  "When  the  note  is 
made  and  delivered,  it  is  the  absolute  property  of  the 
husband,  and  it  so  continues  to  be  his  absolute  proper^ 
during  his  life.  At  no  time  during  the  coverture,  does 
the  wife  obtain,  or  have  any  right  of  property  in  it.  It 
is  di£Scult  to  comprehend  how  the  death  of  the  husband 
can  work  a  change,  or  transfer  of  property,  and  vest  in 
the  wife  a  right  of  property  she  did  not  before  have. 
The  death  of  a  husband  can  have  no  such  effect,  upon 
any  known  principle. 

Certainly,  the  feet  that  the  hosband  took  the  note, 
payable  to  himself  and  wife  jointly,  may  be  allowed  to 
indicate  that  he  intended  her  to  have  some  benefit  or  in- 
terest in  the  note.  But  tnterrf,  without  further  act,  does 
not  work  a  change  or  transfer  of  a  right  of  property; 
not  any  more  where  the  wife  is  the  intended  beneficiary, 
than  where  any  other  relative,  or  a  stranger,  is  the  party, 
in  respect  of  whom  the  husband  entertained  the  intent. 

The  analogy  between  the  conveyance  of  land  to  hus- 
band and  wife  jointly,  and  the  making  of  a  note  paya- 
ble to  husband  and  wife  jointly,  is  not  obvious.  In 
the  case  of  the  conveyance  of  the  land,  the  conveyance 
of  itself  gives  the  wife  an  estate  or  interest  in  the  land, 
jointly  with  the  husband.  Upon  common  law  princi- 
ples, the  husband  and  wife  are  said  to  take  the  land 
by  entireties,  and  the    estate  is  one  estatej  and  contin- 
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ues  to  the  one  who  survivea;  and  it  is,  because  the 
estate  is  one,  and  the  conveyance  gives  the  wife  an  in- 
terest and  estate  in  the  land,  jointly  and  equally  with 
the  husband.  But  in  respect  of  the  note,  the  taking 
it  payable  in  tlie  name  of  husband  and  wife,  gives  her 
no  interest,  no  right  of  property  in  the  note,  to  any 
extent. 
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The  vnf^t  ditlributm  inJ«r««t  not  evigeet  to  ftusbantfi  debit,  without  hit  eontent 
daring  thtir  joint  liva.  Tha  diBtrlbatif  e  interest  of  A/emeeovert,  CBliDOt 
be  BDtgect  to  the  payment  of  her  hiuband'a  d^tii  daring  their  joint 
lives,  without  hu  consent,  before  being  reduced  into  hia  poaaesBion,  or 
•nj  act  done  \>y  him  aaeerting  hi?  right  to  do  ao. 


FBOM    DAVIDSON. 


There  was  a  demurrer  in  this  cause  1^  the  defend- 
ant, which,  at  the  April  Term,  1867,  was  allowed  by 
the  Chancellor,  and  the  bill  dismissed  from  which  the 
complainant  appealed.      Chaacellor  ,  presiding. 

John  C.  Thompbon  &  Rice,  for  complainant. 

F.  B.  Fogg,  for  respondents. 
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I        

I  Hehry  G.  Suith,  J.,  delivered    the   opinioD    of  the 

Court. 

To  understeod  the  decision  in  this  case,  it  is  enough 
to  state  the  &cts  following: 

Shelby's  administrators  obtained  judgment  against 
Barrow  and  Snowden,  upon  a  promissory  note  made  by 
Barrow  and  indorsed  by  Snowden.  Execution  issued 
upon  the  judgment,  and  was  returned  mUla  bona. 

Ann  Barrow  is  the  wife  of  Barrow,  and  is  one  of 
the  distributees  of  Shelby's  estate,  and  as  such,  entitled 
to  receive  a  share  of  the  estate  when  distribution  is 
made.  A  large  provision  has  been  made  for  Ann 
heretofore,  out  of  the  properties  of  Shelby's  estate,  by 
settlement  on  her,  to  her  separate  use. 

By  reason  of  matters  set  forth  in  his  bill,  Snowden 
cUims  to  be  suhrc^ted  to  the  rights  of  Shelby's  ad- 
ministrators in  regard  to  the  judgment,  and  to  be  al- 
lowed to  enforce  it  against  Barrow,  for  his,  (Snowden's,) 
benefit,  and  to  subject  to  the  payment  of  the  judgment 
whatever  right  or  interest  Barrow  has  in  or'  to  his 
wife's  distributive  share  in  Shelby's  estate,  and  this 
against  or  without  Barrow's  assent,  or  any  thing  done 
by  Barrow  to  reduce  the  distributive  share  into  pos- 
session. 

Upon  this  statement  of  the  case,  the  question  is, 
whether  chancery  will  aid  the  creditor  of  the  husband, 
without  the  assent  of  the  husband,  and  during  the  joint 
lives  of  the  husband  and  wife,  to  subject  to  the  debt 
of  the  husband,  the  distributive  interest  of  the  wife,  not 
reduced  into  possession   by  him. 
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The  authorities  to  this  point,  are  in  conflict.  They 
lead  to  different  results,  according  to  the  view  taken  of 
the  right  which  the  husband  has  to  the  distributive  in- 
terest of  his  wife,  before  reduced  to  possession.  On  the 
cue  hand,  the  notion  is,  that  the  tnarital  right  does 
not  attach  to  the  distributive  interest  until  it  be  re- 
duced into  possession,  or  some  act  be  done  hj  him 
equivalent  to  reduction  into  possession.  The  husband's 
right  is  said  to  be  rather  a  power  than  an  interest. 
On  the  other  hand,  it  is  held,  that  the  right  of  the 
husband  is  an  actual  interest  inchoate  and  conditional 
on  the  reduction  of  the  distributive  share  into  posses- 
sion during  their  joint  lives,  when  the  wife  survives, 
and  subject  to  the  wife's  equity  to  a  suitable  provision 
for  her  maintenance,  etc. 

Those  who  hold  the  husband's  right  to  be  rather  a 
power  than  an  interest,  readily  conclude,  that  the  hus- 
band has  nothii^  capable  of  subjection  to  his  debts; 
while  those  who  deem  the  marital  right  to  be  an  ac- 
tual present  interest,  as  readily  conclude,  that  such  in- 
terest, whatever  it  is,  ought  to  be  subjected  to  his  debts, 
and   that  chancery  ought  to  give  its  aid  accordingly. 

It  is  hardly  useftil  to  embark  upon  a  criticism  and 
comparison  of  the  authorities  upon  the  question.  Per- 
sons curious  to  examine  them  will  find  the  liability  of 
the  distributive  interest  to  the  husband's  debts,  mmn- 
tained  in  the  following:  2  Gratton,  (Va.j)  8  Gratton; 
8  Mass,  229;  6  B.  Mon.,  (Ken.,)  514;  19  Pick.,  354; 
20  Rck.,  563;  2  Conn.,  564. 

On  the  other  side  of  the  question,  are  the  following: 
13  New  Hamp.,  478;   2  Brocken.,  285;    Cord    on  Hus., 
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sec.  294.  See,  also,  2  Kent  Com.,  135,  n.  1.,  Edition 
of  1866. 

No  adjudication  to  the  precise  question,  appears  to 
have  been  made  in  Tennessee.  The  drift;  of  legislative 
and  judicial  opinion,  is  against  the  liability  of  the  dis- 
tributive interest  of  the  wife  to  the  husband's  debts. 
By  sec  2481,  of  the  Code,  it  is  enacted,  that  the  hus- 
band's interest  in  the  real  estat«  of  his  wife,  shall  not 
be  subjected,  during  her  lifetime,  to  judgment  or  exe- 
cntion  against  him.  By  sec.  2483,  it  ia  enacted,  that 
the  proceeds  of  real  or  personal  property  belonging  to 
the  wife,  cannot  be  paid  to  any  person  without  her 
consent,  given  upon  her  privy  examination  in  court,  or 
be&re  a  commission  appointed  by  the  Court;  or,  unless 
upon  her  power  of  attorney,  jointly  with  her  husband, 
to  the  execution  of  which,  her  privy  examination  is  ta- 
ken. And,  again,  the  sec.  2487,  enacts,  that  actions 
begun  in  the  name  of  the  husband  and  wife,  or  for  any 
canse  of  action  in  which  it  is  necessary  to  sue  in  the 
name  of  husband  and  wife,  shall  not  be  dismiBsed  with- 
out the  consent  of  the   wife. 

In  this  court,  in  former  years,  the  current  of  decision 
has  been  quite  as  far  forward  as  have  gone  the  courts  of 
any  of  oar  sister  States,  to  limit  the  power  of  the  hus- 
band over  the  wife's  choses  in  action,  or  other  interests 
not  in  possession;  and  to  secure  to  her,  provision  out  of 
properties  accruing  to  her  before  or  dunng  coverture, 
against  the  as^gnment  of  the  husband,  and  against  his 
power  to  reduce  them  into  possession,  and  so  to  his  abso- 
lute ownership. 

To  the  pretnse  point  in  question  here,  no  authoritative 
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adjadication  appears  to  have  been  made  in  our  courts. 
A  dictum  is  to  be  found  in  the  opinion  in  the  case  of 
Harris  vs.  Taylor,  3  Sneed,  636,  which  declares,  that  "it 
is  well  settled,  that  in  the  division  of  the  slaves,"  (mean- 
ing Blaves  in  which  the  wife  had  a  distributive  interest,) 
"the  husband's  marital  right  could  not  attach;  and  until 
the  husband's  marital  right  is  complete,  by  a  reduction 
of  the  property  into  posaesBioQ,  or  what  is  eqnivalent 
thereto,  creditors  of  the  husband  cannot  lay  hold  of  the 
property  for  the  satisfaction  of  their  debts."  The  case 
did  not  call  for  the  expresuon  of  such  rule,  at  least,  in 
the  fiiU  breadth  declared.  It  was  an  original  attachment 
at  law,  which  was  levied  on  slaves  in  which  the  wife 
had  a  distributive  interest,  or  an  equitable  estate  only. 
Such  attachment  is  leviable  on  legal  estates  only;  at  any 
rate,  where  the  property  is  a  corporeal  chattel. 

Such  is  the  current  of  legislative  and  judidal  senti- 
ment in  this  State.  Whether  we  think  such  sentiment 
wise  or  unwise,  we  are  not  disposed  to  undertake  to  ar- 
rest or  reverse  it.  And  yielding  to  it,  we  hold  that  the 
wife's  distributive  interest  cannot,  during  their  joint  lives, 
be  subjected  to  the  payment  of  the  husband's  debts,  with- 
out his  ccmsent,  before  reduced  into  bis  possession,  or  any 
act  done  by  him  asserting  his  right  so  to  do. 

The  decree  of  the  Chancellor,  sustaining  the  demurrer, 
will  be  affirmed. 

If  the  fund  produced  by  the  sale  of  the  lota,  provide 
any  surplus  after  paying  the  judgments,  Snowden  will  be 
entitled  to  such  surplus.  This  he  can  have  by  applica- 
tion, in  tiie  original  cause  between  Shelby's  executors  and 
J.  B.  Snowden. 
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ah.  vs.   The  Civil  DigrrBiCT  Board 
OF    Education    et  aU. 

1.  PoWKK  OF   TazITIOK.     Conferred  on  MfUAtua  and  vneorTxtraled  toarm. 

The  CopetitntiiMi  of  the  State  of  Teuueaeee,  sec  29,  of  arilde  Mooud, 
anthoriies  the  Le^ature  to  confer  the  power  of  taxation  on  the  coun- 
ties and  imxnponted  towns. 

2.  Sims.    Same.     The   poaer  to  levy  tiKUt  eonjmed  to  totrnM  and  towitia. 

The  implicatitm  is  irreustable  that  the  ezpreoiion  of  the  anthoritf  to 
delegate  the  power  of  taxation  to  the  counties  and  towns,  is  an  absolute 
excluaioii  of  authori^  to  deleft'''  ^^  power  to  an;  other  agenejr. 

3.  SucE.  OivU  dittriets  of  the  eotmlUt  are  not  vuarporaUd  tovmt.  The 
d-ril  diMricta  of  tte  countiee,  are  not  in  the  senee  of  the  Constitution 
of  thii  State,  incorporated  towns,  and  the  fact  that,  b;  the  school  law, 
the;  ate  invested  with  eome  of  the  capadtise  of  corporate  bodies,  does 
not  make  than  incorporated  towns. 

i.  l^Att  14lh  of  JforcA,  1868,  eh.8S,  lee.  li,  i»  uruioiatiluiiotuU  and  void. 
The  Act  pnsMd  March  14th,  1868,  ch.  S3,  sec  14,  authorizing  the 
district  boards  of  the  (nril  districts  of  the  counties  of  this  State,  to  levy 
a  tax  of  three  mills  on  propertj,  and  fifty  cents  on  polls,  for  the  pui^ 
pcee  of  bnilding,  lepairing  or  fumiahing  schools  in  tha  (dvil  district, 
■nd  sabmitting  the  same  for  the  ratification  or  r^ection  of  the  quali- 
fied Toten  of  the  district,  is  naconstitDtional  and  void. 
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This  canse  was  heard  by  Chancellor  J.  F.  Lauck, 
at  Chambers,  who  dissolved  the  injunction,  and  allowed 
lespondenta  to  proceed  to  collect  the  school  tax ;  com- 
plainants filed  the  records  in  open  oourt,  and  asked 
for  a  gaperaedeaa   from  this   Court. 

James  K  Bailet  &  Wm.  A.  Quables,  for 
complftiuaatB. 
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W.  F.  PoBFFEK  and   J.  Jay  Buck,  for  respondents. 

Henry  G.  Smith,  J.,  delivered  the  opinion  of 
the  Court. 

At  the  instance  of  the  complainants,  a  provisional 
injunction  was  granted  in  this  case  by  the  Chancellor, 
restraining  the  collection  of  the  tax  set  forth  in  the  bill. 
Upon  the  coming  in  of  the  answer,  another  Chancellor 
at  Chambers,  on  the  application  of  the  defendants, 
ordered  the  injunction  to  be  dissolved.  And  now  the 
complainants  come  and  ask  this  court,  in  exercise  of  the 
power  conferred  by  sec.  3933  of  the  Code,  to  supersede 
the  Chancellor's  order  of  dissolution. 

To  understand  the  question  which  has  been  discussed, 
and  the  action  of  this  court  in  the  premises,  the  fects 
material  to  be  stated,  are  these: 

The  civil  district  Board  of  Education,  of  the  12tJi 
civil  district  of  Montgomery  County,  by  virtue  of  and 
in  conformity  with  the  14th  section  of  the  83d  dkap.  of 
the  Act  of  the  General  Assembly  of  Tennessee,  enacted 
March  14th,  1868,  assessed  upon  the  taxable  properties 
within  the  civil  district,  a  tax  of  three  mills  upon  the 
dollar,  and  fifty  cents  upon  each  poll,  for  the  purpose  of 
raising  J5,700,  to  be  applied  to  the  buildings  etc,  of 
school  houses,  for  the  use  of  the  children  of  the  civil 
district. 

The  tax  collector  was  proceeding  to  enforce  the  collec- 
tion of  the  tax;  whereupon,  the  complainants,  who  are 
tax  payers  of  the  district,  exhibited  this  bill  against  the 
Board  of  Education,  and  the  several  members  of  it,  and 
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the  tax  collector  of  the  coanty,  and  praylog  a  provisional 
and  perpetual  injuDCtioD. 

The  complainaDts  allege  the  Hth  section  of  the  Act, 
and  the  tax  assessed  purenant  to  it,  to  be  UDconstitational 
and  Toid.     And  this  is  the  question. 

The  14th  section  of  the  Act  of  1868,  is  as  follows:— 
"Sec.  14.  JBe  it  fitrther  enacted,  That  the  sub-district 
directors,  or  the  civil  district  directors,  acting  as  sub-dis- 
trict directors,  or  in  behalf  of  graded  schools,  as  provided 
by  law,  are  hereby  authorized  and  empowered,  as  such,  to 
assess  such  a  tax  on  property  and  polls,  as  shall  be  neces- 
sary to  pay  teachers,  or  meet  the  inddental  expenses  of 
causing  to  be  taught,  the  necessary  schools  as  now  required 
by  law,  five  consecutive  months  each  year;  and  should 
any  further  tax  be  then  deemed  necessary  for  the  purpose 
of  building,  repfuring  or  furnishing  school  houses,  they 
shall  estimate  said  amount,  not  to  exceed  three  mills  on 
a  dollar,  or  fifty  cents  on  each  poll,  and  submit  the  ques- 
tion of  assessment  to  the  legal  voters  of  the  district,  first 
having  posted  notices  of  the  same  in  three  of  the  most 
public  places  in  the  district,  previous  to  said  election ;  and 
if  the  majority  of  the  legal  voters  of  the  district,  present 
at  said  meeting,  shall  vote  for  the  assessment,  it  shall  be 
assessed.  In  each  case,  the  tax  assessed  shall  be  entered 
on  a  tax  duplicate,  by  the  County  Court  Clerk,  and  col- 
lected by  the  tax  collectors,  as  provided  by  law  in  the 
case  of  other  local  taxes;  and  shall  be  disbursed  by  the 
County  Superintendent,  on  the  proper  orders  of  said  board, 
as  already  provided  by  law." 

The  courts  owe  great  respect  to  the  l^slative  depart- 
ment of  the  government,  and  oa^t  not  to  declare  void, 
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a  statute  whidi  has  recdved  the  sanction  of  die  legula- 
ture,  onlesB  it  be  clear  that  the  atatote  U  in  conflict  vidi 
the  constitutional  law.  If  such  conflict  clearly  appear, 
the  duty  to  so  declare,  cannot  be  properly  omitted. 

The  question  proposed,  is  not  open  in  Tennessee.  It 
was  closed  by  the  judgment  of  the  Supreme  Court,  in 
1830,  and  soon  after,  agun,  by  Convention  of  1834,  which 
framed  the  present  Constitution, 

The  Constitution,  by  sec.  3,  of  article  2,  orduns,  that, 
"The  legislative  authority  of  the  State,  shall  be  vested  in 
a  General  Assembly,  which  shall  consist  of  a  Senate  and 
House  of  Representatives,  both  dependant  on  the  people." 

In  the  case  of  Mair  tw.  Enloe,  decided  in  1830,  and 
reported  in  1  Yerger's  Reports,  452,  the  question  came 
before  the  Supreme  Court;  and  it  was  there  held,  tiiat 
the  power  of  taxation  is  in  its  nature,  l^slative;  and  is 
incapable  of  delegation.  So  essentially  legislative  is  ibe 
power  held  to  be,  that  it  can  no  more  be  delegated,  than 
can  be  del^ated  the  power  to  enact  statutory  laws. 

This  deciaon  was  made  upon  the  Act  of  1827,  ch,  48, 
sec.  1,  which  enacts,  "That  the  Court  of  Pleas  and  Quar- 
ter Sessions,  in  the  several  counties  in  this  Stat^  a  ma- 
jority of  twenty-five  of  the  acting  justices  b«ng  present, 
shall  at  the  first  court  in  each  and  every  year,  levy  a  tax 
to  meet  the  current  expenses  of  their  county  for  the  ensu- 
ing year,  upon  all  polls  and  property  subject  to  taxation." 

Upon  the  bench  of  the  Supreme  Court,  whei  this  de- 
dfflon  was  made,  were  Robert  Whyte,  Catron  and  Greene. 
The  mention  of  their  names,  carries  with  it  great  auth<»v 
ity.  It  may  be  said,  with  a  truth  which  will  receive 
the  assent  of  the  aili^tened  lawyers  of  Tennessee,  that 
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^eae  men,  as  mucb  and  probably  more  than  any 
other  of  the  judges  who  have  adoraed  the  past  history  of 
the  Supreme  Court,  laid  the  foundations  of  the  jurispm- 
dence  of  Tennessee,  and  gave  to  it  the  great  measure  it 
has,  of  consistency,  solidity  and  troth. 

Foot  years  after  the  decision  of  Marr  w.  Eoloe,  the 
Convention  of  1834  was  held.  The  decision  was  well 
known,  and  that  the  rule  deduced  by  it,  was  the  con- 
stitutional law  of  the  State.  The  Convention  had  the 
power  to  abrogate  the  rule  totally,  or  to  subject  it  to 
partial  modifications.  It  chose  the  latt«r;  and  author- 
ized the  Legislature  to  delegate  the  power  of  taxation 
to  the  counties  and  incorporated  towns.  This  was  done 
by  the  29th  section  of  the  2d  article  of  the  Constitu- 
tion. The  Convention  did  not  mean  to  go  &rther. 
The  implication  is  irresistible,  that  the  expresaon  of  the 
authority  to  delegate  the  power  to  the  counties  and 
towns,  is  an  absolute  exclusion  of  authority  to  del^ate 
the  power  to  any  other  ^ency.  It  is  impossible  to 
doabt  that  the  Convention  designated  the  counties  and 
incorporated  towns,  and  authorized  the  power  to  be  con 
fared  on  them,  for  the  reason  that,  without  such  desig- 
nation, the  power  of  taxation  would  be  restricted  to  the 
Lej^slatnre  only.  The  purpose  of  the  29th  article  was, 
to  authorize  the  Le^slature  to  confer  the  power  of  taz- 
aticm  on  the  counties  and  incorporated  towns,  and  no 
other   or  further. 

The  rule  declared  in  Marr  t«.  Enloe,  and  tite  inter- 
pretation herein  ^ven  to  the  29th  section,  have  had  the 
oniversal  approval  and  sanction  of  the  con^  and  the 
profeaaon,  from  l^e  bc^mung  to  the  present  time,  with 
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little  exception,  and  that  of  recent  date.  No  prindple 
of  oi^anic  law  is  more  firmly  imbedded  in  the  juris- 
prudence of  Tenneseee,  and  in  the  judicial  and  profes- 
sional intelligence  of  the  State,  than  the  principle  that 
tlie  L^islature  cannot  delegate  the  taxing  power,  beyond 
the  extent  expressly  designated  by  the  Constitution. 
In  accordance  with  it,  has  been  the  uniform  action  of 
the  Legislature  heretofore.  Until  the  present  instance, 
there  has  not  been,  in  the  legislatdve  history  of  the 
State,  any  departure  from  it,  known  to  this  Court 

It  is  conceded  on  all  hands,  that  the  civil  districts 
of  the  counties,  are  not,  in  the  sense  of  the  Constitu- 
tion, incorporated  towns;  and  that  the  &ct,  that  they 
are  invested  by  the  School  Law,  with  some  of  the  capa- 
cities of  corporate  bodies,  does  not  make  them  incorpo- 
rated towns.  By  no  lair  sense  of  the  words,  nor  by 
any  existing  similitudes,  nor  by  any  poeuhle  construc- 
tion of  the  Constitution,  can  the  civil  districts  be  held 
to  be  incorporated  towns. 

Were  the  question  original  and  unsettled,  much 
weight  would  be  due  to  the  persuasive  and  powerfiil 
arguments  of  the  counsel  for  defendants,  drawn  &om  a 
comparison  of  the  Constitutions  of  1796  and  1834;  and 
irom  the  principle  that  the  legislative  power  is  univer- 
sal and  absolute,  except  where  expressly,  or  by  cogent 
implication,  limited  by  constitutional  restrictions;  and 
from  the  duty  injoined  upon  the  Le^lature,  by  the 
Constitution,  to  cherish  and  promote  literature,  sci^ce 
and  common  education.  Much  weight,  also,  would  be 
owing  to  tlie  adverse  judicial  opinions  of  the  courts  of 
the    sister  States  of   the   Union.      But   the    decision    of 
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this  court  muat  be  governed  by  the  principlea  estab- 
lished by  the  law  of  Tennessee.  Wisely  or  unwisely, 
and  that  is  not  for  us  to  say,  the  constitutional  law  of 
Tennessee,  is,  that  the  taxing  power  is  essentially  1^^ 
lative,  and  incapable  of  delegation  to  other  than  the 
counties  and  incorporated  towns.  And  so  we  declare. 
And  having  no  doubt  that  it  is  so,  we  hold,  that  the 
14th  section  of  chapter  83,  of  the  Act  of  March  14th, 
1868,  and  the  tax  assessed  pursuant  to  it,  by  the  Board 
of  Education  of  the  12th  civil  district  of  Montgomery 
county,  are  unauthorized  by  the  Constitution,  and  void, 
The  Chancellor's  order,  dissolving  the  injimction, 
will  be  superseded  and  vacated;  and  the  clerk  of  this 
Court  will  so  certify  to  the  Chancery  Court  at  Clarks- 
ville. 

AsDREWti,  J.,  dissenting: 

I  am  unable  to  assent  to  the  views  expressed  by 
die  tnajority  of  the  court  in  this  case. 

The  case  of  Marr  va.  Enloe,  decides  that  An  Act  of 
the  legislature,  conferring  on  the  County  Courts  un- 
limited power  to  levy  taxes  to  meet  the  current  ex- 
penses of  the  county,  is  invalid,  it  being  a  delegation 
of  l^;islative  authority.  But  it  is  expressly  held  in 
that  case,  that  a  statute  authorizing  the  County  Courts 
to  levy  a  tax  of  12J  cents  per  acre  on  lands,  for  con- 
tingent expenses  of  the  county,  is  not  unconstitutional. 
The  reasoning  of  die  Court  in  that  case,  is  applied 
mainly  to  confflderations  of  public  policy,  '^o  authority 
b  referred  to  in  support  of  it;    and  I  think  the  decis- 
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ion,  BO  &r  as  it  is  adverse  to  tlie  constitutionality  of 
such  legislation,  is  opposed  both  to  reason  and  to  au- 
thority. The  question  has  been  often  discussed,  and 
long  settled  elsewhere,  and  I  do  not  ptapoee  to  rater 
into  the  discusfflon  at  length  here:  See  Cooley  Const 
Lim.,  191. 

It  is  possible  that  the  doctrine,  that  the  L^isla- 
ture  cannot  conf^  the  power  of  taxation  upon  coun- 
ties or  other  munidpal  organizations,  without  express 
authority  to  that  effect  in  the  Constitution,  has  been  so 
long  and  so  universally  assented  to  and  acquiesced  in 
aa  the  settled  law  of  this  State,  that  it  is  now  too  late 
to  question  it;  though  it  is  a  serious  question,  how  far 
that  consideration  alone  should  influence  a  court  to  set 
aside  or  disr^ard  a  clear  and  express  enactment  of  the 
Legislature.  But,  however  it  may  be,  I  am  unwilling 
to  hold,  diat  we  are  autiiorized  to  declare  the  Act  now 
in  question,  invalid,  upon  the  mere  authority  of  Marr 
vs.  Enloe:    See  8  Humph.,  8;    9  Humph.,  266. 

The  argument  that,  as  the  Convention  which  framed 
the  Constitution  of  1834,  expressly  confers  upon  the 
Lc^lature  the  right  to  authorize  taxation  by  counties 
and  incorporated  towns,  without  using  any  more  general 
terms,  it  must  be  considered  as  a  prohibition  against  con- 
ferring such  power  to  tax  upon  any  other  munidpal  or- 
ganization, has,  in  my  opinion,  little  weight,  in  view  of 
the  &ct,  that^  at  the  time  of  the  formation  of  that  Con- 
stitution, no  civil  districts  or  local  Boards  of  Education 
existed  in  this  State;  and  that  this  power  was,  by  tlie 
Constitution,  conferred  upon  the  only  munidpal  organiza- 
tions then  existing. 
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L  Bbqistratioii  of  Hobtoaob.  OMuCnxK^M  nofuse.  Aiiw^Hoii  eredi- 
(ort;  Tbe  regiattatioii  ctf  a  BiMtgage  isoooatruotive  notice  to  all  per- 
aom.  Subsequent  creditors  ctuuxit  complaia  of  the  tnuuartion  being 
frauduleDl,  uolev  tbej  ctui  show  that  the  otgeet  and  inteotioD  of  th« 
eoDTejaaoo  tu  to  perpetrate  a  fraud,  and  aroid  nibteqaent  indebted' 

2.  Fiuui>ui.zin  OONVXTAMCE.     Btmrvation  of  an  mitral  by  ike  bargamor. 

Lewii,  Perriu  &  Co.,  ooDToyed,  in  trust,  to  J.  G.  PuUmtBt,  a  stock  of 
drags  in  Nashville^  to  Hecure  the  psTinent  of  money  loaned  to  them  on 
the  nme  day,  b^  Parkhnn^  whicli  deed  recites,  that  Lewis,  Penin  A 
Co.,  an  to  oontiniM  their  daily  sales  from  said  stock,  nnless  Parhhnnt 
deenw  it  neoeiBary  for  his  protection,  to  take  ponsemion  of  the  saoM. 
Held,  that  the  tnuisactioa  appearing  to  hare  been  frona  fide,  to  seciue 
tbe  paymetit  of  the  inotiey  loaned,  it  ia  not  fraudulent,  in  &et  ntx  in 
lair,  bat  a  valid  and  sabdstiag  bor^  for  the  money  adTsnced. 

3.  Sakx.     Sant.    A  stipalatioD  in  a  mortgage  or  aasignmest  that  the  note 

Kcnied  (hooldbepaidoatof  the  proceeds  of  the  nle  of  the  goods  mort- 
gaged, and  a  auffldent  amount  only  of  the  tales  to  be  retained  by  the 
mortgagor  to  keep  np  the  stock,  is  not  snch  a  reserration  to  the  use  of 
the  mortgagor  as  Tonld  vitiate  and  lender  the  conreyance  void. 

4.  Nonxa  or  Dkbcs  tob  Rxsistkitiok.    A  dad  tritJtdrvmn  be/ore  rtffit- 

trotion,  lata  ilt  pnoritf.  On  the  8th  of  February,  1866,  a  coaveyaace 
was  acknowledged  In  the  Stale  of  Ohio,  before  a  commiadoDer  of  deeds 
forthts  State;  and,  ontbe  28th  of  February,  was  noted  by  the  Begister 
of  Davidson  County,  and  withdrawn  from  the  o&ik  the  mne  day,  by 
the  bargainor,  orhisagent.  On  the  12th  of  March,  1866,  a  conveyaoce 
tat  the  same  pr<^>er^,  to  James  Hickman,  was  noted  and  registered.  In 
theoffioe  of  said  ooanty.  Held,  that  the  noting  of  a  deed  which  bwidi- 
diawn  befine  the  rqiisbaticM),  by  the  party  taking  a  benefidal  interest 
under  it,  gives  it  no  pritnity.  The  register  is  required  \tj  law,  to 
spread  npmi  his  books,  deeds,  in  the  order  in  which  they  are  filed,  sind 
tbe  noting  In  his  book  is  the  evidence  of  the  filing;  but  if  the  deed  Is 
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irithdnwn  before  r^istratiiHi,  b;  the  pait;  or  hii  agent,  its  priority  i» 
gone,  and  it  only  takes  effect  framthe  date  of  the  return  of  the  deed  into 
the  office  of  the  register. 


PEOM   DAVIDSON. 


At  the  April  Term,  1867,  David  Campbell,  as  spe- 
cial Chancellor,  diBmissed  complfunaot's  bill;  frcm  which 
decree  he  appealed. 

J.  C.  Gaut,  E.  a.  Otis,  Gdild  &  Smith,  and  Ed. 
Baxtbb,   for  complunants. 

Oaupbell,  McEwen  &  Mabshall,  for  respondents. 

Jahks  O.  Shackelford,  J.,  delivered  the  opinion 
of  tiie  Conrt. 

This,  bill  was  filed  in  the  Chancery  Court  at  Nash- 
ville, E^nst  F.  £.  Perrin,  and  a  part  of  bis  creditors. 
The  lacts  necessary  to  be  stated  to  understand  the 
prindples  involved,   are  substantially  as   follows: 

On  the  13th  of  September,  1865,  F.  E.  Perrin  and 
C.  A.  Lewis  were  engaged  in  a  drug  budness  in  the 
City  of  Nashville,  under  the  name  of  Lewis,  Perrin  & 
Co.  On  that  day,  F.  E.  Perrin  borrowed  for  the  firm, 
of  James  G.  Parkhurst,  {2,080;  to  secure  the  payment, 
th^  executed  a  mortgage  to  the  said  Parkhurst,  by 
which  they  sold  and  transferred  their  entire  stock  of 
drugs,  medicines,  groceries  and  furniture,  in  the  store- 
house occupied  by  the  firm,  in  the  city  of  Nashville, 
and  authorised  him  to  take  possession  of  the  property 
whenever  he   deemed    himself  insecure  in  it«  remaining 
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in  the  poeseamoD  of  the  firm.  The  condition  of  the 
mortage  ie  as  follows :  "The  sale  is  made  to  secure  to 
the  said  Parkhurst,  the  payment  of  the  above  sum  of 
money,  this  day  Imned  to  Lewis,  Perrin  &  Go.,  which 
said  som  is  to  be  paid  in  sixty  days  &om  the  date  of 
the  instrument,  according  to  the  terms  of  a  note  bear- 
ing even  date.  In  case  said  sum  of  money  is  paid, 
then  this  sale  and  transfer  to  be  void,  otherwise,  the 
said  Parkhorst  is  to  sell  the  stock  of  goods  at  public 
or  private  sale,  and  after  paying  the  said  debt  and  ex- 
penses of  sale,  the  surplns  to  be  paid  over  to  Lewie, 
Peirin  &  Co.  Sud  Lewis,  Perrin  &  Co.,  are  to  con- 
tinue their  daily  sales  from  said  stock,  unless  said  Park- 
hurst  deems  it  necessary  for  his  protection,  to  take  pos- 
aesfflon  of  the  same  as  aforesaid." 

This  paper  was  signed  in  the  firm  name,  by  F. 
E.  Perrin,  and  duly  acknowledged  and  roistered.  Af- 
termtrda,  on  the  10th  day  of  October,  1865,  G.  A. 
Lewis  sold  out  his  interest  in  the  firm,  to  F.  E,  Per- 
rin, for  the  sum  of  $3,000,  he  to  take  his  interest  and 
pay  all  the  liabilities  of  the  firm.  Aft«rward,  on  the 
8th  day  of  Febmary,  1866,  F.  £.  Perrin  assigned  and 
conveyed  to  8.  Anback  &  Co.,  by  mortgt^,  die 
goods  and  chattels  described  in  the  schedtde  annexed  to 
the  conveyance,  being  the  drugs  and  medicines  in  the 
storehouse  in  the  City  of  Nashville.  The  oonv^ance 
recites:  "To  hold  the  same  to  the  nse  of  the  said  S. 
Auback  &  Co.,  their  assignees,  etc.  Promdedf  neverthe- 
less, if  the  stud  Perrin  shall  pay  to  the  sud  Auback 
&,  Co.,  the  sum  of  $3,600,  blether  with  the  interest 
fix>m  the  Ist  of  July,  1866.    It  being  further  distinctly 
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miderstood  and  agreed  between  the  partiee  hereto,  if 
any  creditor  of  said  mortgagor  shall  sdze,  or  attempt  to 
seize  said  -property,  or,  if  said  Periin  shall  sell  or  &i- 
oumber,  or  attempt  to  sell  or  raicumber  said  property, 
or  be  sued,  or  if  said  mortgaf;eeB  shall  become  fearful 
that  their  interests  are  being  endangered,  then,  in  such 
case,  the  said  mortgagees  may,  at  their  option,  enter 
upOD  and  take  possession  of  said  property,  and  hold 
and  dispose  of  the  same,  until  whatever  may  then  be 
due  shall  be  fiilly  paid,  then  the  conveyance  to  be  void, 
otherwise  to  remain  in  full  force  and  effect.  The  goods 
in  the  schedule  valued   at  $16,000." 

This  paper  was  acknowledged  on  the  8th  day  of 
February,  1866,  in  the  City  of  Cincinnati,  before  a 
eommisaioner  of  the  State  of  Tennessee,  and  was  noted 
for  registration  in  the  Register's  office  of  Davidson 
County,  on  the  28th  of  February,  1866,  and  was  reg- 
istered March  21st,  1866.  From  the  testim<my,  tiie 
paper  waA  filed  when  noted,  but  withdrawn,  tmd  not 
returned  until   about  the  date   of  its  registration. 

On  the  12th  day  of  March,  1866,  F.  E.  Perrin 
made  and  executed  a  conveyance  to  James  Hickman,  of 
bis  entire  stock  of  drugs  and  medicines  in  his  store- 
house in  the  City  of  I^'ashville,  and  all  the  fixtures 
thereto  belon^ng. 

The  conveyance  recites:  "Upon  the  condition  that 
James  Hickman  had  become  his  indorser  on  a  note 
executed  by  F.  E.  Perrin,  payable  to  C.  P.  Westoott, 
for  the  sum  of  $5,000,  dated  the  12th  day  of  Mw^, 
1866,  and  due  six  months  after  date,  the  note  to  be 
piud  out  of  the  proceeds    of  the  sales  of  the  store;    a 
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sufficn^t  amouDt  oi  the  fund  only  to  be  retained  by  the 
aud  Ferrin,  to  keep  up  the  Btoch.  If  the  aaid  Per- 
rin  shall  have  ptud  the  said  note  when  it  beccmiea  due, 
then  tlie  conveyance  to  be  void,  otherwise  to  remain  in 
full  force.  If  the  said  note  is  not  paid  by  the  stud 
Perrin,  when  it  becomes  due,  ihe  said  James  Hickman, 
or  his  assigns,  is  authorized  to  enter  into  and  take 
poBsession  of  the  drug  store,  and  sell  an  amount  su£B- 
dent  to  pay  the  debt." 

This  conveyance  was  acknowledged  before  the  Clerk 
of  the  County  Comt,  on  the  12th  of  March,  1866,  filed 
with  the  Roister  on  that  day,  and  registered  on  the 
15th  of  March,   1866. 

There  is  nothing  in  the  rectwd  to  show  Hickman 
bad  any  notice  of  the  execution  of  the  conveyance  to 
S.   Anback  &  Co. 

On  the  19th  of  April,  1866,  Lewis,  a  creditor,  filed  his 
original  attachment  bill  in  the  Chancery  Court  at  Nash- 
ville, against  Perrin,  in  which  be  alleged  that  he  was 
about  fraudulently  to  sell  and  dispose  of  his  property,  and 
praying  an  attachment,  which  was  awarded  and  levied 
upon  the  goods,  which  were  replevied  by  Perrin,  giving 
Hickman  as  security.  On  the  2l8t  of  April,  1866,  Scheff 
&  Wells,  as  creditors,  filed  thdr  original  attachment 
bill  against  Perrin.  The  goods  were  levied  upon  and 
replevied  by  Perrin,  giving  Hickman  as  security.  Wil- 
SOD,  Peters  &  Co.,  creditor  of  Perrin,  filed  their  at- 
tachment bill  gainst  him  on  the  27th  of  April,  1866, 
in  which  they  made  Parkhurst  a  party.  An  attachment 
was  prayed  for  and  issued,  and  the  goods  were  at- 
tached.     On  the  same  day,    James  Hickman,  the  com- 
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plaioant,  filed  this  attachment  bill,  in  vhich  he  exhib- 
its his  conveyance;  avers  the  &ct  of  the  suing  out  the 
various  attachment  bills;  the  seizure  of  the  property; 
and  avers  that  he  had  become  the  surely  on  the  re- 
plevin bond;  that  at  the  time  he  became  such,  he  did 
not  know  Ferriu  was  indebted;  he  makes  all  persons 
in  interest,  parties  to  his  bill.  He  prayB  the  property 
be  attached  and  sold,  and  the  right  of  the  parties  set- 
tled under  the  several  mortg^es  and  attachment  bills. 
An  attachment  was  awarded  by  the  Chancellor,  and 
the  property  placed  in  the    hands   of  a  receiver. 

On  the  30th  of  April,  1866,  Woods,  a  creditor  of 
Ferrin,  filed  his  attachment  bill.  On  the  same  day, 
James  G.  Parkhurst,  to  whom  the  first  mortgage  was 
executed,  filed  his  bill,  in  which  he  avers  that  he  has 
the  piior  lien.  Yarions  other  attachment  bills'  were 
subsequently  filed.  8.  Auback  &  Co.,  were  made  par- 
ties to   all   of  the  several  bills. 

At  the  May  Term,  1866,  an  order  was  made  con- 
solidating the  sevesral  causes,  and  by  consent,  the  drugs, 
medicines  and  goods  attached,  were  ordered  to  be 
sold. 

It  appears  irom  this  record,  the  debts  upon  which 
the  attachment  suits  were  based,  were  all  contiracted 
subsequent  to  the  execution  of  the  mort^;age  to  Park- 
hurst. That  the  sum  specified  in  his  deed,  was  ad- 
vanced to  the  firm  by  way  of  loan  before  Lewis  re- 
tired, and  for  the  ben^t  of  the    firm, 

Lewis,  in  his  hill  does  not  make  Parkhurst  a 
party,   or  assail    the  validity  of   the  transaction. 

We    think    &om    the   testimony    in    the    record,    the 
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debt  due  to  S.  Auback  &  Co.,  ia  eufficieotly  established. 
The  debt  of  $600  was  for  good^  sold  to  Perrin,  the 
$3,000  was  for  the  unexpired  term  in  the  storehouse, 
and  the  advantages  of  the  location,  as  is  termed  in 
the  contract,   "good    will   of  the   house." 

The  conveyance  to  Hickman  was  for  the  purpose 
of  aecoriag  him  as  indorser  for  $5,000 ;  and  there  is 
no  question  as  to  the  bona  fidea  of  Ae  transaction. 

The  causes  were  heard  at  the  Term,   1867. 

The  Chancellor  was  of  opinion  that  the  several  convey- 
ances were  fraudulent  as  to  creditors,  there  being  a 
reservation  on  the  &ce  of  the  conveyance  for  the 
benefit  of  the  bargainor.  They  were  set  aside,  and  the 
fimd  distributed  according  to  priorities  in  filing  the 
bills.  Lewis  being  a  member  of  the  firm  of  Lewis, 
Perrin  &  Co.,  at  the  time  of  the  execution  of  the 
note  to  Parkhurst,  the  amount  due  him  was  decreed 
to  the  satis&ction  of  tiie  debt  of  Parkhurst.  S. 
Auback  &  Co.,  appealed  trota  the  decree  of  the  Chan- 
c«ller  to  this   Court. 

Hickman  and  Parkhurst  have  filed  the  record  for 
error,    coneequentfy  the  whole  case  is  before  us. 

The  questions  presented  for  our  consideration,  arise 
upon  the  validity  of  the  several  conveyances  in  the 
record,  and  we  will  consider  them  in  the  order  in 
which   they  were    repatered. 

It  is  inusted,  the  conveyance  made  by  Lewis,  Per- 
rin &  Co.,  of  the  16th  September,  1865,  to  secure 
stud  Parkhurst,  is  fraudulent  and  void  as  to  creditors, 
by  reason  of  the  stipulation  that  the  said  Lewis,  Perrin 
&   Co.,   were  to  continue   their    daily   sales    from  said 
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stock,  etc. ;  and  in  support  of  this  poesitioQ,  various 
anthoritiee  have  been  cited:  2  Swan,  208;  7  Hum.,  181; 
1  Head,  37 ;  3  Head,  680.  Upon  an  examination  of  the 
anthorities  cited,  thejr  do  not  sustain  the  position  assumed. 
There  is  nothing  in  this  record  to  show  there  was 
any  actual  or  intentional  fraud;  upon  the  revera^ 
the  testimony  shows,  the  money  was  loaned  on  the 
day  8pe<ufied,    and    tlie    conveyance   put  to    r^istratiim. 

The  debts  of  Perrin,  in  which  the  several  attach- 
ment bills  have  been  filed,  were  contracted  'subsequent 
to  the  execution  of  the  mortg^;e  to  Farkhurst.  Thty 
had  constructive  notice  of  the  existence  of  this  mort- 
gage, and  have  no  right  to  complun  of  the  txaosac- 
tion  bdng  fraudulent,  unless  they  can  show  the  object 
and  intent  of  the  deed,  was,  to  perpetrate  a  &aud  and 
avoid  subsequent  indebtedness. 

The  principles  settled  in  the  case  of  Alley  vs.  Con- 
nell  and  oUiers,  3  Head,  580,  has  no  application  to 
this  class  of  cases. 

In  that  case  the  deed  was  fair  on  its  &oe,  and 
purported  to  be  for  a  valuable  consideration.  From  the 
testimony,  it  appears  there  were  suspicions  tarcum- 
stances  connected  with  the  transaction;  and  a  distinoticKi 
is  drawn  by  the  Court,  in  such  cases,  between  deeds, 
fraudulent  in  fad  and  fraudulent  in   laa. 

The  Court  says:  "A  distinction  must  be  made  be- 
tween actual,  intentional  fraud,  and  constructive  fraud 
in  law;  a  conveyance  fraudulent  in  fact,  is  absolutely 
void,  and  is  not  permitted  to  stand  for  any  purp(»e, 
of  reimbursement  or  indemnity;  but  it  is  otherwise 
with  a  deed  which  is  in  one   sense,   ccm^rrtdmidy  fi^ud- 
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nlmt"  lu  tliat  case,  the  deed  was  held  good  for  the 
amount  paid  b^  &e  grantee.  Under  the  well  settled 
roles  of  law  in  this  State,  where  a  general  assignment 
has  been  niade  b^  an  insolvent  debtor,  to  provide  for 
the  payment  of  his  debts,  if  there  is  a  reservation  of 
an  intere^A  to  the  debtor,  that  avoids  the  deed,  and  it 
is  held  to  be  fraudulent  and  void;  but  it  is  different 
in  the  class  of  cases  onder  consideration.  This  con- 
veyance was  operative  between  the  parties;  and  the 
title  passed  the  property  as  between  the  parties.  A 
mortgage  is  in  general  valid  without  change  of  possea- 
sicoi.  It  is  settled,  a  creditor  who  does  not  show  that 
he  was  such  at  the  date  of  the  mortgage,  is  not  in 
position  to  attack  it  as  fraudulent,  on  the  ground  that 
it  allows  the  mortgagor  to  remain  in  possession  and 
dispose  of  the  property :  2  HilUard  on  Mortgages, 
402;   7  Mich.,  519. 

We  think  the  transaction  was  fiiir  and  bona  fide; 
and  that  is  the  question  at  issue  on  this  conveyance. 
The  money  was  advanced  as  a  loan,  the  conveyance  was 
given  to  secure  the  payment,  the  transaction  was  fidr 
and  honest;  the  amount  of  property  upon  which  the 
mortgage  was  given,  consisted  of  the  entire  stock;  no 
creditors  appearing  here,  existed  at  the  execution  of  the 
deed,  and  who  can  complain?  There  is  nothing  to 
show  any  fraudnlent  intent  as  to  iiiture  indebtedness; 
and  *  though  tiie  parties  were  permitted  by  the  express 
terms  of  the  deed,  to  sell  the  property  embraced  in  it, 
retaining  sufficient  to  pay  the  debt,  this  does  not  show 
a  firaudalent  intent  as  to  subsequent  creditors.  A  man 
has  the  right  to  borrow  money,  and  to  secure  the  pay- 
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ment,  lie  may  give  a  lien  on  any  proper^  that  will  sat- 
isfy the  lender,  and  the  giving  a  mortgage  npon  property 
more  than  sufficient  to  pay  the  money  loaned,  is  not,  of 
itself,  evidence  of  fraad  disconnected  with  other  &cts. 

The  question  turns  upon  the  intention  of  the  parties. 
If  it  appears  from  the  deed,  the  object  and  intention 
was  t«  hinder  and  delay  existing  creditors,  or  it  appears 
from  the  faets  that  it  was  fraudulent  in  fact,  then  it 
would  be  void;  bat  in  the  absence  of  such  stipulations 
in  the  deed,  making  it  fraudulent  and  void,  or  a  fraud 
in  fact,  which  must  appear  from  the  proof,  the  convey- 
ance will  be  held  good;  and  in  conveyances  of  this  char- 
acter, the  parties  have  the  right  to  show  the  transaction 
was  bona  fide',  and  if  so,  it  will  be  held  good:  17 
Iowa,  89 ;   7  Mich.,  522. 

In  Hilliard  on  Mortgages,  vol.  2,  p.  404,  the  question 
is  discussed,  and  we  think  the  rule  correctly  stated.  The 
writer  says:  "Cases  may  present  themselves  where  the 
form  of  tiie  conveyance,  and  the  stipulations  of  the  con- 
tracting parties,  are  of  such  obviously  illegal  character 
and  purpose,  that  it  may  be  the  duty  of  the  Court  to 
pronounce  them  fraudulent  in  law,  and  wholly  ineffectual, 
but  in  general,  whenever  the  terms  and  stipulations 
of  a  contract,  are,  by  possibility,  compatible  with  good 
&ith,  and  have  upon  the  fece  of  them  the  essential  ele- 
ments of  a  legal  contract,  the  question  of  fraudulent  in- 
tent and  want  of  good  fiiith  is  to  be  submitted  to  a 
jury." 

With  us,  in  our  courts  of  Chancery,  the  questions 
of  lact  are  determined  by  the  Court,  These  foregoing 
principles  are    sustained  also   by   die    following   authori- 
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ties:     7   Hump.,  310,  191;   3  Metcalf,    515;    3  Cashing, 
ScodmaD  vs.   Freedman ;    42   Maine,    132. 

We  are,  therefore,  of  opinion,  that  the  mortgage  ex- 
ecuted hy  Lewis,  Perrin  &  Co.,  to  Parkhurst,  is  not 
fraudulent  m  fact,  nor  in  law,  but  a  valid  and  subsists 
ing  security  for  the   money  advanced. 

Second,  It  is  insisted,  the  deed  of  conveyance  from 
Perrin  to  Hickman,  of  the  12th  of  March,  1866,  is 
fraudulait  and  void  by  reason  of  the  stipulation  that 
the  note  is  to  be  paid  out  of  the  proceeds  of  the  soles 
of  the  store,  and  a  sufficient  amount  only  of  the  tanA 
to  be  retained  by  the  said  Perrin,  to  keep  up  the  stock. 
This  clause,  it  is  insisted,  is  a  reservation  of  a  use 
to  the  grantor,  and  thereby  vitiates  the  whole  deed.  By 
the  t€rms  of  the  deed,  the  entire  property  was  conveyed 
to  Hickman.  The  note  had  six  months  to  run.  The 
proceeds  of  the  sales  were  to  he  applied  to  the  payment 
of  the  debt,  except  sufBcient  to  keep  up  the  stock.  This, 
under  a  proper  construction  of  the  deed,  is  not  a  reserva- 
tion of  a  use  to  the    bargainor. 

By  the  terms  of  the  deed,  the  property  was  to  remain 
in  the  possession  of  the  mortgagor,  and  the  proceeds 
of  the  sales  to  be  applied  to  the  payment  of  the  note. 
To  hold  that  a  merchant  cannot  mortg^e  his  goods 
without  closing  his  doors,  would  be  to  hold  that  no 
merchant  could  mortgage  his  stock.  The  general  prin- 
ciples of  law  stated  in  reference  to  the  deed  to  Part- 
hurst,  apply  with  full  force  to  this  deed.  "We  must, 
therefore,  examine  and  see  if  there  is,  or  was,  any 
fraaduleat  intent  on  the  part  of  Perrin,  in  the  execu- 
tion of  this  mortgage.  He  wished  to  borrow  money 
10 
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to  carry  oa  hie  businees.  Hickman  is  willing  to  aid 
him  if  he  can  be  secured.  The  authority  to  sell,  and 
pay  the  note,  retaining  a  eutflcieut  amount  to  replenish 
the  stock,  did  not  permit  Ferrin  to  use  the  same  to 
his  own  use,  and  was  not  such  a  reservation  of  an 
interest  as  would  vitiate  and  taint  the  deed.  It  was 
the  iutention  of  the  parties  that  the  proceeds  should  be 
invested  in  other  medicines,  that  would  be  subject  to  the 
lien  of  the  mortgage.  In  a  case  of  general  assign- 
ment by  an  insolvent  debtor,  of  his  property  to  credi- 
tors reported  in  3  Cold.,  191,  a  power  was  given  to  a 
trustee,  to  re-invest  the  funds  to  keep  up  the  stock.  It 
was  held,  it  was  a  proper  discretion,  and  it  was  no 
evidence   of  a  fraudulent  intention. 

If  a  mortgagor  sells  goods,  and  with  the  proceeds, 
as  provided  in  this  deed,  replenish  the  stock  by  pur- 
chase, the  goods  last  purchased,  represent  the  first,  and 
are  substituted  for  them,  aud  are .  equally  subject  to 
the   lien  of  the  mortgage :     7   Mich.,   622. 

There  is  nothing  on  the  face  of  this  deed  that  will 
authorize  us  to  declare  it  void  by  reason  of  the  pro- 
visions giving  the  mortgagor  the  right  to  re-invest 
a  part  of  the  proceeds  of  sales  in  other  goods.  If 
not  fraudulent   in  law,  is  it   fraudulent  infadf 

We  are  satisfied  that  it  is  not.  The  fiict^  show, 
beyond  doubt,  the  honest  intention  of  the  parties,  and 
it  is  a  settled  rule,  never  to  presume  a  dishonest 
meaning,  if  an  honest  one  can  be  inferred,  and  is  coa- 
sstent  with  the  whole  tenor  of  the  instrument :  6 
Mich.,  329. 

"We   are,  therefore,  of  opinion,  that  the  deed  of  Per- 


DECEMBER  TERM,  1868. 


JauMB  Hicknun  n.  F.  E.  Penia  tt  ob. 


rin  to  Hickman,  is  valid  and  aabsisting  Becurity  for 
die    note  ^>ecified. 

I^ird,  It  is  insisted,  the  conveyance  from  Perrin 
to  8.  Aaback  &  Co.,  1^  reason  of  the  etipalatione  and 
reservations  therein,  is  fraudulent  and  void  as  to  the 
creditors. 

This  conveyance  does  not  differ  essentially  from  the 
one  to  James  Hickman.  The  principles  stated  in  ref- 
erence to  that  conveyance,  are  applicahle  to  this.  This 
conveyance  was  made  to  secure  the  notes  of  $3,000, 
and  the  debt  of  $600.  The  debts  were  boaa  Jidt,  in 
the  opinion  of  the  Court,  and  due  and  owing.  By 
the  terms  of  the  deed,  the  mortgagees  had  t^e  right 
to  the  poeaession  of  the  property  at  any  time.  Where 
no  stipalation  is  nmde  to  the  contrary,  the  mortgagee, 
in  a  chattel  mortgage,  is  entitled  to  the  possession,  and 
the  possession  of  the  mortgagor  is  consistent  with  the 
instrument.  Stipulations  of  this  extraordinary  character, 
contained  in  a  mort^iage,  may  tend  to  cast  suspitnon 
upon  the  good  faith  of  the  transaction,  or  in  connec- 
tion with  other  drcomstances,  may  amount  to  proof  of 
fraud  in  &ct,  but  do  not,  in  themselves,  and  in  the 
absence  of  fraudulent  intention,  render  the  deed  void  in 
law:     9  Hump.,  — ;  3  Mich.,    Ill;  12    Metoalf,  310. 

It  was  held,  in  the  case  of  Wiley  us.  Lashlee,  8 
Hump.,  717,  "where  an  absolute  bill  of  sale  is  execu- 
ted for  personal  property,  and  the  property  remains  in 
possession  of  the  vendor,  the  presumption  of  fraad 
which  arises  from  this  inconsistency,  is  removed  by 
proof  that  the  bill  of  sale,  though  absolote  on  its  tace, 
was,  in  hct,  a  mortgage  by  parol  de&asance." 
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Such  being  the  settled  principle  of  tlie  law  in  such 
cases,  the  question  is — Was  the  mortgage  feir  and  bona 
jid':f  or  was  it  fraudulent   in   fiict? 

We  are  satisfied,  from  the  testimony,  that  the  trans- 
action was  bona  fide;  and  upon  what  principle  can  it  be 
declared  fraudulent?  Not  from  anything  appearing  on 
the  face  of  the  deed;  there  ia  no  reservation  of  an  in- 
terest to  the  mortgagor;  there  is  nothing  oa  the  face  of 
the  deed,  from  which  we  can  infer  a  fraudulent  attempt 
to  hinder  and  delay   the   creditors  of  the  mortgagor. 

The  rules  of  law  applicable  to  general  assignments 
by  insolvent  debtors,  for  the  payment  of  their  debte,  do 
not  apply  to  this  class  of  mortgages.  This  is  a  con- 
veyance of  goods  of  the  value  of  $16,000.  The  party 
is  permitted  to  retain  the  possession.  The  mortgagee 
has  the  right  at  any  time,  to  take  possession,  and  sell 
the  property  and  pay  the  debt.  The  transaction,  we 
think,  was  an  honest  one,  and  under  the  well-settled 
rules  of  law  in  this  State,  we  think  the  deed  valid,  and 
a  subsisting  security   for  the  payment  of  the  debt. 

This  conveyance  being  valid,  the  question  arises  as  to 
the  priority  of  lien  between  this  deed  and  that  of  Hick- 
man. The  conveyance  of  8.  Auhack  &  Co.,  is  dated 
the  8th  of  February,  1866,  and  acknowledged  before  a 
Commissioner  of  the  State  of  Tennessee,  in  the  State  of 
Ohio.  It  was  forwarded  and  noted  by  the  B^gister  of 
Davidson  County,  on  the  28th  of  February,  1866,  and 
withdrawn  from  the  office  on  the  day  noted  by  the  agent 
of  Auback  &  Co.  The  conveyance  to  James  Hickman, 
the  complainant,  was  made,  acknowledged  and  filed  with  . 
the  Kegister,  on  the  I2th  of  March,  1866,  and  registered 
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a  &w  days  thereafter.  There  is  nodiing  in  the  statute 
^ving  the  noting  of  a  deed  any  priority  when  noted, 
if  withdrawn  before  registration  by  the  party  taking  a 
beneficial  interest  under  it.  The  duty  of  the  Register 
is,  to  put  it  upon  the  books  in  the  order  in  which  the 
deeds  are  filed,  and  the  noting  upon  his  books  is  the 
evidence  of  the  filing;  but  where  the  deed  is  withdrawn 
by  the  party  or  his  agent,  the  priority  is  gone,  and  it 
only  takes  effect  from  the  date  of  its  return  to  the  of- 
fice of  the  Register. 

The  deed  to  Hickman  having  been  registered  before 
that  to  Auback  &  Co.,  it  follows,  therefore,  the  convey- 
ance to  Hickman  has  priority,  and  will  be  paid  after 
the  Parkhurst  debt. 

It  is  insisted  by  Lewis  that  he  has  a  lien  upon  the 
partnership  efiecta  for  the  payment  of  his  claim.  We 
do  not  think  so.  The  purchase  of  Perrin  was  a  sale 
of  his  interest  in  the  stock.  There  was  no  reservation 
of  a  lien,  and  the  law  does  not  imply  one.  He  stands 
as  any  other  creditor. 

It  is  insisted  that  Hickman,  having  become  the 
sorety  of  Parrin  on  the  replevin  bonds  for  the  forthcom- 
ing of  the  property,  is  liable.  That  question  does  not 
arise,  as   the  validity  of  the  deeds  have    been   Bustained. 

It  follows,  therefore,  the  decree  of  the  Chancellor 
most  be   reversed. 

Hickman  having  brought,  by  his  bill,  all  parties  hav- 
ing an  interest,  before  the  court,  and  their  rights  having 
be«i  determined,  the  ftmd  will  be  paid  oat,  first,  on  the 
debts  secured  by  the  several  mortgages,  as  settled  in  this 
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opiaioa.  The  balance  will  be  paid  on  the  several  claims 
in  the  several  attachment  bills,  according  to  priority  of 
filing. 


Thompson  Andzrsoh  vs.  W.  J.  Tdrbbville. 

1 .  Ziand  lakai  for  public  uw,  and  imfAouf  ■^ompenaItt<nl,  Ike  mmer  may  aijom 

until  eompouaffon  u  provided.  A  perHon  whose  liind  luw  been  taken  for 
public  use,  witliout  compenaation,  bas  the  right  to  ei^oia  the  taking, 
and  have  it  declared  Toid,  anleaa  compensation  is  paid  or  provided. 

2.  Same.     A  Munieipat  Goiiernmmi  maybind  the  p^ihlie,  in  regard  to  opening 

and  doting  ttreelt.  A  municipal  goTernment  has  power  to  bind  the  pnb- 
lic,  in  regard  to  opening  and  closing  itreeta,  and  to  abandon  them,  and 
thus  be  exonerated  from  keeping  them  in  repair  for  public  iwe. 

3.  Same.    Same.    Publievte.    Private  Properly.    Omner'icompentaiion.    Bat, 

in  addition  to  the  lue  of  it,  owners  of  proper^  bounding  on  a  street  have 
an  easement  of  waj)  in  it,  which  is  private  propert7,  and  can  onl^  be 
taken  for  public  use  upon  compensation. 

4.  Sake.    Same.     Permtu  not  partial  lo  tuii  in  reference  to  an  easement  <^ 

vxa/,nM  bound.  The  municipal  corporation doe8notre]iresent  the  own- 
ers of  the  easement,  and  a  decree  where  thej  are  not  parties  doea  not 
bind  them,  nor  deprive  other?  of  their  propert7. 

5.  Same.     iSiine.     Proeetdinge  to  wtaWisA  public  itrtde  not  ttrittly  a  judicial 

proceeding,  bui  a  politiail  power.  A  proceeding  to  efllabtiuh  a  public 
highway  is  not  a  strictly  judicial  proceeding.  It  is  summary,  and  to 
some  extent  ez  ports,  in  a  tribunal  exercising  in  the  case  a  special  juria- 
diction.  The  taking  of  private  property  for  public  use  is  a  political 
power,  and  its  necessity  and  utility  belongs  exclusiveiy  to  the  L^n^la- 
tare,  and  as  to  these,  the  courts  have  no  jurisdiction,  authority  or  con- 
trol; but  whether  the  taking  ig  a  public  use,  and  is  within  judicial  cog- 

6.  LegvioMvt  poatr  lo  take  private  property  for  jniUieuse.    The  L^iislatuTe 
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hu  poirer  to  take  private  property  for  public  use,  b;  diKOt  ri&tate,  ot 
ma7  delegate  it  to  Bgenti  who  naj  exerclM  the  nine  diecTeUon,  mb- 
ject  to  the  empowering  statute. 

7.  Base.  Same.  Property  laieit  wiAotU  notice  to  Ihe  oamer.  The  property 
mkjr  be  taken,  if  the  L^islattue  lo  chooeee,  without  notice  to  the  owner 
of  the  takii^  or  proceedingB  to  take. 

S.  Sake.  Same.  TKt  ornner  mtided  lo  noltee  ef  omemnenf.  But  the  owner 
{■  entitled  to  notice  of  aaaeasment  of  ccHupensatioD. 

9.  Saick.  Same  Compeniaivm/or  propertn.  Property  may  be  taken  before 
compengation  ia  actnally  pnid,  but  it  most  be  made.  If  an  adequate 
ivinedy  is  applied  to  enforce  compensation,  it  ia  BuffideoL 

ID.  Samk.  SoMe.  Oiaur  fluuf  mitve  iu  rig)iL  A  per«on  may,  in  eaae  of 
this  kind,  wuve  a  conititutional,  sa  well  as  a  statutory  proviuon,  for  his 
benefit 

11.  SamX:  Stan^  Actiim*  corUaUTtg  tie  right  i^  way.  In  an  action  con- 
troverting the  right  of  way,  the  par^  whose  land  was  takeo  may  show 
that  no  compensatifm  was  BBsessed,  paid  or  provided  for;  no  waiver 
was  made,  and  no  adverse  user  had  repealed  into  a  right ;  but  a 
•bangei  can  not  aoBail  the  validity  of  proceedings  on  these  grounds. 

1£  Sake.  Stone.  Pn^iertj/mtutbetaJien/orjmUietat  aione.  The  rulings 
of  this  case  arededgned  to  apply  only  to  cases  of  the  kind  in  hand,  viz.: 
wberethetakinganduneMeabeolutely  for  the  public.  How  brthtiy 
apply  lo  railroads  and  the  like  corporatious,  it  is  not  the  purpose  of  this 
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This  cause  was  tried  before  Judge  Masson'  M. 
Bbies,  St.,  at  the  May  Term,  1867,  who  gave  a  judg- 
ment in  fevor  of  Turbeville.      Anderson  appealed. 

Guild  &  Smith,   for   Anderaon. 

John  C.  Thompson  and  Ed.  Baxtes,  for  Turbe- 
ville. 

Henry  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 
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Turbeville  brought  this  action  in  the  Circuit  Court 
of  David«>n  County,  against  Anderson,  for  obstructing 
his  passage  along  a  public  street,  in  the  city  of  Sash- 
ville,  by   reason   of  which  he   sufiered  damage. 

The  matter  in  controversy  was,  whether  the  land 
over  which  Turbeville  proposed  to  pass,  and  was  hin- 
dered, is  a  public  street,  or  private  property.  Anderson 
claims  the  land  to  be  hie  private  property,  and  Turbe- 
ville claims  that  the  land  is  part  of  what  is  called,  in 
Nashville,  Old  McXjemore  Street,  and  is  a  public  high- 
way. 

In  the  year  1856,  Anderson  bought  from  John  H. 
Williams,  and  obtained  from  him,  a  deed  of  conveyance 
of  a  lot,  a  part  of  which  lies  within  the  supposed  street. 
Recently,  Anderson  erected  a  fence  upon  the  line  de- 
scribed in  the  deed,  and  extending  into  and  across  a 
portion  of  the  street,  and  obstructing  the  passage  of 
persons  along  the  street. 

To  establish  th£  existence  of  the  street,  the  plaintiff 
put  in  evidence  upon  the  trial,  in  the  court  below,  a 
transcript  of  the  record  of  proceedings  before  the  judge 
of  the  Circuit  Court  of  Davidson  County,  beginning  in 
1844,  and  ending  in  1852,  wherein  a  decree  was  ren- 
dered, establishing  the  street  in  question. 

Evidence  also,  was  given,  tending  to  prove  that  the 
street  had  been  used  as  a  public  highway  for  many  years 
before  the  proceedings   in   the  Circuit  Court. 

On  the  other  hand,  the  defendant  produced  in  proof, 
the  transcript  of  the  proceedings  in  the  Chancery  Court 
at  Nashville,  between  the  Trustees  of  the  Female  Acad- 
emy,  complainants,    and    the    Municipal    Corporation    of 
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Nashville,  defendants,  wherein  was  rendered,  in  1869,  a 
formal  decree,  ordering  the  street,  as  to  the  part  in 
question  here,  to  be  closed  and  extinguished,  and  a  new 
street  a  short  distance  to  the  west,  and  parallel  to  the 
old  street,  to  be  opened  as  a  public  street  in  the  stead 
of  the  old  street. 

Upon  the  trial  of  the  cause  between  the  present  par- 
ties, Turbeville  and  Anderson,  the  Court  below  instructed 
the  jury  that  the  order  of  the  Circuit  Judge,  in  1862, 
was  a  valid  decree,  and  established  Old  McLemore  street 
as  a  public  highway;  and  that  the  decree  of  the  Chan- 
cery Court,  of  1859,  was  void  and  of  no  effect- 
Exception  was  taken  to  the  charge  of  the  Court,  by 
the  defendant,  Anderson.  The  jury  found  a  verdict  in 
&vor  of  Tnrbeville;  and  the  cause  is  brought  here,  on 
bill  of  exceptions,  by  appeal  in  error. 
The  errors  assigned  are: 

The  instruction,  that  the  decree  of  1852,  establishing 
the  street,  is  valid;  and  the  instruction,  that  the  decree 
in  Chancery,  of  1859,  abolishing  the  street,  is  void. 
On  the  part  of  Anderson,  the  claim  is,  that  the  instruc- 
tions were  erroneons,  as  to  both  derees.  For  Tnrbe- 
ville,  t^e  contrary  is  assumed. 

To  the  first  point: — The  record  of  the  proceedings 
in  the  Circuit  Court,  upon  the  application  to  establish 
the  street,  beginning  in  1844  and  ending  in  1852,  is 
imperfect.  The  papers  in  the  case  are  lost.  Nothing 
appears  here,  but  what  is  of  record  entered  on  the 
minute  book  of  the  court.  From  this  it  appears  that, 
at  May  Term,  1844,  upon  the  petition  of  the  Mayor 
and  Aldemen  of  Nashville,  an  order  was  made,  recit- 
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ing,  tbat,  it  appearing  that  tlie  &cte  Btat«d  in  tte  peti- 
tion of  the  Mayor  and  Aldermen  of  Nashville,  ex-p<aie, 
are  true,  and  that  the  prayer  of  the  petition  ought  to 
be  granted;  it  is,  therefore,  ordered,  that  the  sheriff  Bum- 
mon  a  jury  of  twelve  impartial  freeholders,  who  shall 
be  ewora,  and  shall  then  examine  the  ground,  and  aa- 
oertain  whether  the  establishment  of  the  street  be  expe- 
dient, and  what  damages  are  likely  to  arise,  etc.,  and 
shall  report,  etc.  At  May  Term,  1846,  the  order  di- 
recting a  jury  of  view,  etc.,  is  rendered,  etc  At  May 
Term,  1852,  an  order  is  made,  reciting,  that  it  appears 
from  the  petition  that  the  prayer  ought  to  be  granted; 
and  the  Court  orders  that  the  sheriff  summon  a  jiuy 
of  twelve  impartial  freeholders,  etc.,  who  shall  examine 
the  ground,  and  report  upon  the  utility  and  necessity 
of  the  street,  etc. 

Afterwards,  and  at  the  same  term,  a  decree  is  ren- 
dered reciting  that  the  cause  comes  oa  to  be  heard 
upon  the  rqwrt  of  the  jury;  which  report  recites  that 
the  jury,  composed  of  twelve  freeholders,  etc.,  summoned 
by  the  sheriff,  etc.,  and  being  duly  sworn,  examined 
the  ground  and  unanimously  agree  that  the  proposed 
street  is  of  great  importance  to  the  public  and  to  the 
owners  of  the  lots  fronting  on  it,  and  ought  to  be 
opened  and  established;  and  that  no  damages  ought  to 
be  allowed  to  the  owners  of  the  ground,  for  the  reason 
that  the  street  will  increase  the  value  of  the  ground 
more  than  the  amount  of  the  damages,  etc.  Whereupon 
the  Court  orders  and  decrees  that  the  report  of  the 
jury  be  confirmed,  and  that  the '  street  be  opened  and 
established  as  a  public  street,  etc. 
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On  the  part  of  ADderson,  it  is  aU^i;ed  that  the 
lecord  is  void  for  divers  defects  and  irr^tdaritiee  :— 
l^Tgt,  Notice  of  the  proceedings  to  establish  the  street, 
does  not  appear  to  have  been  given  to  the  owners  of 
the  land  condemned  for  the  street;  and  especially  to 
the  Trustees  of  the  Female  Academy,  who  owned  the 
greater  part  of  the  land,  or  to  Williams,  the  grantor 
of  Anderson. 

Second,     No    damages    were    assessed    to   the  owners, 
and  none  are  shown   to  have   been  paid   to   them. 

The  proceedings  were  had  under  the  Act  of  the 
General  Assembly  of  Nov.  14th,  1827,  which  enacts: 
That,  whenever  the  Mayor,  etc.,  of  Nashville,  are  of 
opinion  that  the  public  convenience  will  be  promoted 
by  opening  a  new  street,  etc,  they  may  prefer  their 
petition,  under  the  hand  of  the  Mayor,  to  the  judge  of 
the  Circuit  Court  of  Davidson  County,  in  term  time, 
setting  forth  particularly  the  ground  over  which  it  ia 
designed  to  run  the  new  street.  That  on  such  petition 
being  exhibited,  the  Court  shall  order  the  sheriff  to 
summon  twelve  discreet  and  impartiat  freeholders,  citi- 
zens and  inhabitants  of  the  town,  who  shall,  on  their 
oath,  administered  by  a  justice  of  the  peace,  view  the 
ground  over  which  it  is  designed  to  run  the  street,  and 
ascertain  the  damage  any  person  may  sustain,  in  conse- 
quence of  the  street  passing  over  his  land,  and  inquire 
whether  the  opening  of  the  street  is  important  to  the 
public  convenience;  all  of  which  facts  the  jury  shall 
report,  etc.  That  on  the  report  made  and  signed  by 
tiie  jurors,  or  a  majority  of  them,  the  Comi  shall  pro- 
ceed  to    consider  and    give   judgment    on  the    petition; 


Thompson  Anderson  n.  W.  J.  Turberille. 

and  if,  in  his  opinioQ,  it  will  promote  the  public  con- 
Tenience  to  grant  the  prayer  of  the  petition,  be  shall 
decree  that  the  street  may  be  opened  and  established; 
provided,  that  the  Mayor,  etc.,  shall  not  proceed  to  open 
the  street,  until  they  shall  first  deposit  in  the  ofBoe  of 
the  Clerk  of  the  Court,  or  pay  to  the  person  or  per- 
sons, the  whole  amount  of  the  damages  awarded  by  the 
jury ;  and  provided,  that  any  person  through  whose 
premises  the  street  shall  pass,  may  appeal  to  the  Su- 
preme Court. 

Mrat,  As  to  the  effect  of  the  decree  of  1869,  be- 
tween the  Female  Academy  and  the  Mayor  and  Alder- 
men of  Nashville: 

The  bill  between  the  parties,  sets  forth  the  proceed- 
ings in  the  Circuit  Court  ordering  the  establishment  of 
the  street;  and  that  the  Academy  was  at  the  time,  the 
owner  of  a  large  part  of  the  land  on  which  the  street 
was  laid  out  between  Spring  and  Union  streets;  and 
that  the  proceeding  was  irregular  in  many  designated 
partioulars;  and  that  no  compensation  was  ever  paid  to 
the  Academy,  and  no  provision  ever  made  or  provided 
for  the  payment;  and  prays  that  the  order  establishing 
the  street  be  decreed  void,  and  that  their  land  be  not 
taken   for  the   public   use,   without  compensation. 

The  answer  denies  many,  perhaps  most  of  the  mate- 
rial all^;ation3  of  the  bill. 

The  final  decree  recites :  That,  it  appearing  by  con- 
sent of  counsel  of  the  parties,  that  they  have  compro- 
mised the  matter  of  litigation,  by  an  agreement  of  the 
Academy  to  lay  out  and  dedicate  to  the  public  use,  a 
street    across    their   land,  about  forty  feet  west  of,  and 
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parallel  to  the  street  in  controversy;  and  by  an  agree- 
ment of  the  Mayor  and  Aldermen,  that  the  Chancery 
Court  shall  declare  void  and  annul  the  decree  of  the 
Circuit  Court  laying  out  the  old  street;  and  that  the 
opening  of  that  street  shall  be  enjoined.  It  was  there- 
fore ordered  that  the  street  dedicated  by  the  complain- 
ants be  established  a  perpetual  public  highway,  and  that 
the  decree  of  the  Circuit  Court  be  void  and  annulled, 
and    the    defendant    perpetually    enjoined    firom    opening 

;  the   street  in   controversy — the   Old   McLemore   Street. 

This  decree  is  not  void.  The  bill  stands  on  an 
established  equity  of  the  person  whose  land  has  been 
taken  for  public  use  without  compensation  paid  or  pro- 
vided, to  enjoin  the   taking,  and  have  the  same   declared 

I             vmd,   unless  the  compensatiou    be  paid  or  provided:    6 
Paige,  83;    2   J.   C.    II.,   161;     1    Baldwin's   Rep.,    ; 

I  2  Swan,   540;     2   Story's   Eq.,   sees.   527,   528;     Cooley 

;  Const.    Lim.,   628,  n,   529,  n. 

j  Between   the   jwrties  and   privies   to  this   decree,   it  is 

I  valid   and  binding.      But   no   further,   nor   otherwise. 

I  So   £ir  as  relates   to  the   Mayor   and   Aldermen,   they 

I  represent    the  public,   and   have  the    power   to   bind  the 

rights    of    the    public,    in    regard    to   the    opening    and 

■  closing    the    streets    of   the  city.      With    respect   to  the 

closing  of  a  public  street,  the  municipal  corporation 
representing  the  State,  has  the  power  to  abandon  the 
public  use  of  it,  and  be  exonerated  from  obligation  to 
keep  it  in  repair,  and  otherwise  suitable  for  the  public 
use:  Cool.  Const.  Lim.,  522;  26  Penn.,  238;  21  Conn., 
313;    4  Humph.,  313. 

But    the    owners    of   lots    bordering  -upon  a    public 
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street,  have  &n  eaeement  of  way  in  the  atreet,  in  addi- 
tioD  to  the  use  of  it  in  common  with  the  people  gen- 
erally.  Thia  additional  right  of  way,  is  private  prop- 
erty, within  the  protection  of  the  law,  as  much  as  if 
it  were  corporeal  property,  and  cannot  be  taken  for 
public  use  without  oompeusation.  Like  any  other 
property,  it  may  be  taken  for  public  use,  upon  com- 
pensation: Cool.  Const.  Lim.,  657,  544;  31  Mo.,  180; 
13  Wend.,  355;  23  N.  Y.,  42;  2  J.  C.  R.,  162;  18  Barb., 
284;  35  K.  Y.,  464;  5  Denio,  256;  Sedg.  Stat,  and 
CouBt.  Law,  516;  Aug.  &  Durf  on  Highways,  sec.  304, 
243,  91,  a. 

As  to  the  easement  of  private  way,  the  munidpal 
corporation  does  not  represent  Hie  owners  of  it.  A 
decree  wherein  those  owners  are  not  parties  or  privies, 
is  not  binding  upon  them,  and  does  not  deprive  them 
of  their  rights  of  property.  The  decree,  therefore, 
between  the  Female  Academy  and  the  Mayor  and 
Aldermen,  is  without  efiect  as  to  the  owners  of  lots 
bordering  on  the  old  street,  or  other  persons  having  an 
easement  of  private  way  in  the  street,  without  effect 
so  &r  as  relates  to  their  easement  of  private  way,  if 
any    such   easement  they   have. 

Though  the  decree  in  Chancery  so  fiir  avoided  the 
decree  in  the  Circuit  Court,  as  to  vacate  the  pub- 
lic right  to  the  use  of  the  street,  it  does  not  by  any 
means  follow,  that  the  decree  in  the  Circuit  Court  is 
absolutely  void,  as  in  iavor  of  the  owners  of  border- 
ing lots. 

An  easement  of  private  way  is  acquired  in  many 
modes — by  adverse  user  for  time  whidi  raises  prescrip- 
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tion  or  the  bar  of  limitations  by  grant  of  the  owner 
of  the  land  in  which  the  way  is,  express  or  by  im- 
plication ;  -  user  under  a  dedication  of  the  way  to  pub- 
lic use  in  any  of  the  modes  which  establish  a  dedica- 
tion to  public  use;  acquisition  of  the  right  of  way,  by 
the  modes  which  operate  by  estoppel .  on  the  owner  of 
the  land  on  which  the  way  is,  to  dispute  the  right  of 
way  of  the  owners  of  bordering  lots;  and  perhaps  in 
other  modes  that  may  be  su^eated:  9  Yer.,  390;  2 
Tenn.,   313;    11   East,   375,  n. 

Upon  the  question  whether  an  easement  of  private 
way  had  been  acquired  by  the  owners  of  bordering 
lots,  the  fact  of  such  decree  in  the  Circuit  Court 
having  been  made,  may  be  competent  evidence  aiding 
to  prove  the  acquisition  of  the  right  of  private  way 
by   the  owners  of    bordering  lots. 

Upon  the  views  presented,  it  is  manifest  that  the 
instruction  of  the  Court  below,  was  erroneous,  in  the 
direction  that  the  decree  in  Chancery  was  void  and 
of  no  effect  h>  abolish  the  street;  so  far  at  least,  as 
the  public  use  is  concerned.  The  iact  that  the  decree 
was  made  by  consent  between  the  parties,  is  not  con- 
sidered cause  for  declaring  it  void,  on  that  account 
and   without  more. 

8ec<md,  While  it  is  thus  held,  that  the  decree  in 
the  Circuit  Court,  is  by  force  of  the  decree  in  the 
Chancery  Court,  to  some  extent,  and  as  to  the  public, 
void,  it  is  not  intended  to  declare  that  it  is  void  of 
itself  considered,  as  to   all  persons   and   for  all  purposes. 

So  far  aa  relates  to  the  land  of  the  Academy,  over 
which    the    old    street  ran,    the    decree    of  the    Circuit 
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Court  is  avoided  by  the  decree  of  the  Chancery  Court, 
to  the   extent  of   the  public  right  of   way. 

Whether  the  decree  of  the  Chancery  Court  is  void 
in  itself,  and  as  against  the  owners  of  other  knd 
across  which  the  old  street  ran,  is  another  questiui. 
For  the  defendaiit,  Anderson,  it  is  claimed  that  it  is 
void  absolutely,  as  to  all  persons,  and  for  all  purposes. 
How  this   is,  remains  to   be  seen. 

If  the  proceeding  establishing  a  public  highway,  be 
a  strictly  judicial  proceeding  between  parties  Htigant, 
and  to  be  governed  by  the  rules  applicable  to  such 
judicial  proceedings,  the  decree  of  the  Circuit  Court 
would  probably  have  to  be  declared  an  utter  nullity. 
But  it  is  not  strictly  a  judicial  proceeding,  though  eon- 
ducted  in  a  court,  and  according  to  forms  usual  in 
courts.  It  is  summary,  and  to  some  extent,  ex  parU, 
and  in  a  tribunal  exercising,  in  the  case,  a  special  ju- 
risdiction. Notice  does  not  appear  to  have  been  given 
to  the  owners  of  lands  taken,  nor  compensation  paid 
or  awartled.  These  defects  or  irregularities,  would, 
in  a  proceeding  strictly  judicial,  avoid  the  proceeding. 
But  proceedings  by  agents  of  the  State,  authorized 
to  take  private  property  for  public  use,  as  for  high- 
ways,  are   not  of  a   nature   purely  judicial. 

The  taking  of  private  property  for  public  use,  is 
an  act  of  the  political  power  of  the  State.  The  ne- 
cessity or  utility  of  the  taking,  is  a  question  to  the 
l^;islative  department  of  the  government,  and  exclu- 
sively in  the  control  of  that  department.  So  &r  as 
relates  to  the  question  of  the  utility  or  necessity  of  the 
taking,  the    courts    have   no   jurisdictive    authority,    and 
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can  exercise  no  control.  Whether  the  purpose  or  use 
&T  which  it  is  tak^,  is  a  public  use,  is  another  ques- 
tion; and  this  is  considered  within  the  cognizance  of 
&e  judicial  department:  Cool.  Const.  Lim,,  538,  n.  3, 
and  540;  21  N.  Y.,  597;  27  Missouri,  373;  4  Cold- 
well,  406. 

The  Li^pslature  has  the  power  to  take  the  private 
property  for  public  use,  by  statute  direct,  or  may  dele- 
gate the  power  to  agents  who  may  exercise  the  same 
discretion,  in  such  manner  as  the  empowering  statute 
may  prescribe. 

The  owner  of  the  property  cannot  contest  the  right 
to  take  the  property  for  a  public  use.  Whether  the 
necessity  or  utility  exist,  he  cannot  controvert.  The 
power  is  absolute  with  the  l^islative  department  of  the 
government,  and  does  not  depend  on  the  will  of  the 
owner. 

The  property  may  be  taken,  if  the  Legiskture  so 
choose,  without  any  notice  to  the  owner  of  the  taking 
or  proceeding  by  which  it  is  taken.  The  right  to 
notice  of  the  assessment  of  the  compensation  is  said  to 
be  otherwise.  To  that  notice,  the  owner  is  considered 
to  be  entitled  of  right.  Sedg.  Stat,  and  Const.  Law, 
519;  2  Mich.,  427;  CooL  Const.  Lim.,  563. 

It  may  be  taken  before  compensation  be  actually 
paid  to  the  owner.  Bnt,  under  the  Constitution  of 
the  State,  and  also  of  the  United  States,  the  compensa- 
tion must .  be  made.  If  en  adequate  remedy  be  provi- 
ded, by  which  the  owner  can  enforce  compensation,  that 
is  enough  to  authorize  the  property  to  be  taken  in  the 
first  instance.     Such   is  the  settled  construction  put  upon 
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the   oonstitational   law   on    this    subject:     2  Keat  Com., 
340,    n.;    2  Dev.  and  Batt.,  451;  Cool.  Const.  Lim. 

If  the  oompenaatioQ  be  not  paid,  or  ui  adequate 
remedy  provided  by  law  to  enforce  it,  Chanoery,  as 
illustrated  in  the  present  case  of  the  Female  Academy 
against  the  Mayor,  etc,  of  Nashville,  has  jurisdiction  to 
raitertain  a  bill,  and  enjoin  the  taking,  or  declare  the 
taking  void,  and  to  restore  the  owner  to  his  praperty; 
2   J.   C.   R,    161;   1    Bald.,   206;    3   How.    Miss.,    250; 

43     HI.,  

When  the  L^;islature  takes  or  authorizes  the  taking 
of  private  property  far  publio  use,  as  has  been  before 
stated,  the  com^  have  no  power  to  control  the  di»- 
oretioQ  of  the  Legislature,  so  ^  as  relates  to  the  ne- 
cessity or  utility  for  taking;  and  the  taking,  if  for  a 
a  public  use,  must  be  deemed  by  the  courts,  to  be  lor 
the  public  wellare.  The  establishing  of  a  public  high- 
way, must  be  assumed  to  be  for  the  public  wdiare. 
The  public  welfere  requires  it  to  be  laid  out  It  may 
be  done  snmmarily,  without  notice  of  the  taking  to  the 
owner,  without  his  consent,  and  against  his  will,  be- 
fore compensation,  paid  or  assessed;  and  the  taking  is 
not  utterly  void;  certainly  not  so  void  in  the  first  in- 
stance, as  to  moke  the  agents  of  the  State  trespassers 
for  the  taking. 

The  owners  of  the  land  taken,  may  waive  compen- 
sation, and  may  waive  notice  of  the  ameBsmant  of 
compensation,  and  may  wuve  objectitm  to  irregularitiaa 
in  the  proceeding.  If  they  do  so,  other  persons  have 
no  cause  of  ocHoplatnt  w  objection;  and  so  alaoy  if 
th^  do  not  waive  the  irreguluities,  other  pemats  hava 
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DO  ooncern  in  the  maUer:  6  N.  H.,  244;  1  Seld., 
568 ;  2  Met.,  620 ;  a  penoa  may  waive  a  CoDstitu- 
tdonal,  as  veil  aa  a  Statutory  proviBioD  for  hie  benefit^ 
as  where  a  private  road  is  laid  out  in  an  unconstitU' 
tional  manner,  with  consent  of  ike  owner  of  the  land: 
24  Wend.,  337;  6  HiU,  468;  6  Hill,  47;  3  Comst, 
511,  618;    Sedg.  Const,  and  Stat.  Law,  111. 

From  these  views,  it  seems  &ir  to  conclude,  that 
the  proceeding  of  the  kind,  oi^ht  not  to  be  dealt  with 
as  a  strictly  judicial  proceeding  between  parties  litigant 
over  private  rights,  and  onght  not  to  be  held  void  for 
irrc^laritiefi  ordinarily   avoiding  judicial   proceedings. 

These  views  have  sanction  in  well  considered  ao- 
thoritiea.  In  the  State  ea,  Bichmotid,  6  Foster's  New 
Hampdiire  Reports,  232,  where  certain  officers  called 
selectmen,  who  were  authorized  by  law  to  establish 
public  roads,  laid  out  a  highway,  withont  giving  the 
notice  to  the  land  owners  prescribed  by  the  Statute, 
and  withont  awarding  damages  to  some  of  the  owners 
whose  land  was  taken,  it  was  held,  that  the  jwoceed- 
it^  '  was  not  void  in  the  sense  of  an  absolute  nullity, 
becanse  of  the  irr^nlarities ;  and  that  the  land  owners 
might  waive  the  irregularities,  and  thus  tiie  proceeding 
be  valid  to  estaUish  the  highway;  and  that  advant^e 
ooold  be  taken  of  the  irregularities,  only  by  the 
persons   in   regard  to   whom  the    irregularities    occurred 

6  N.  H.,  232;  CooL,  661,  662,  464,  n;  11  Wend.,  149 
13  Gray,  31;  2  K«it.  Com.,  339,  n.  £;  18  111.,  276 
25  Id.,  478,  619;    3  How.  Miss.,  269;    3  Mich.,  496 

7  IdL,  78;    11  N.  Y.,  308;    1  Seld.,  568. 
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The  concloBion  is,  that  the  proceeding  in  the  Cir- 
cuit Court  of  1852,  though  irregular,  is  not  an  absolute 
nullity,  not  void  as  to  all  persons  and  for  all  pur- 
poses. 

It  was,  however,  voidable  at  the  instance  of  those 
whose  land  was  taken,  as  to  each  for  himself,  and 
not  for   the    others. 

Any  one  for  himself,  and  perhaps  for  all,  by  prop- 
er frame  of  hill,  could  have  a  bill  in  Chancery  to  en- 
join  and   vacate  the   decree   of   the  Circuit  Court. 

And  we  are  not  prepared  to  say,  that  other  modes 
of    avoiding   or  defeating    the   decree   were  not   possible. 

Nor  are  we  prepared  to  say,  that  the  validity  of 
the  decree  is  closed  against  inquiry  in  every  collateral 
proceeding.  Its  validity  may  depend  on  extrinsic  cir- 
cumstances, such  as  the  party  whose  land  is  taken 
may  be  able  to  avail  himself  of.  If  the  compensa- 
tion was  actually  made  or  provided,  or  if  compensation 
were  waived  by  the  owners  of  the  land,  or  if  lapse 
of  time  and  adverse  user,  or  acquiescence  on  the  part 
of  the  owner,  for  suiBcient  time,  be  shown,  the  decree 
cannot  be  said  to  be  an  absolute  nullity,  in  an  action 
where  such  owner  or  his  privy  is  controverting  the 
light  of  way.  In  an  action  of  the  kind,  though  col- 
lateral in  the  strict  sense  applicable  to  judicial  proceed- 
ings, effect  may  be  given  to  the  decree  to  some  extent. 
In  such  action,  the  party  whose  land  was  taken,  may 
show  that  no  compensation  was  assessed,  or  paid,  or 
provided  for,  and  that  no  waiver  has  been  made,  and 
no  adverse  user  had  to  ripen  into  an  absolute  right. 
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Thompaon  Andenon  ta.  W.  J.  TorbeTille. 


And  then,  it  may  be  that  the  validity  or  invalidity 
of  the  taking  and  the  proceeding,  may  be  shown  in  a 
collateral  proceeding. 

Generally,  in  Buch  collateral  action,  it  is  not  open 
to  a  stranger  to  the  land,  to  aasail  the  validity  of  the 
proceeding,  by  reason  of  such  irregularities  as  want  of 
compensation   or  notice  to   the  owner   of  the  land. 

The  conclusion  is,  that  the  decree  of  the  Circuit 
Court  under  consideration,  is  not  an  absolute  nullity  as 
to  all  persons,  and  for  all  purposes;  nor  is  it  an  ab- 
solute and  conclusive  validity  aa  to  all  persona  and  for 
all  purposes.  Proofe  may  be  gone  into,  to  give  it,  or 
avoid  its  validity  or  effect. 

It  is  not  dedgned  her^  to  '^PP'y  ^^  rulings  of 
this  case  to  the  proceedings  for  taking  private  property 
for  public  use,  other  than  cases  of  the  kind  in  hand, 
where  the  taking  and  use  is  absolutely  for  the  public. 
How  &r  they  may  be  applicable  to  proceedings,  where 
private  property  is  taken  for  corporations,  to  some  ex- 
tent of  private  character,  as  railroads  and  the  like,  and 
where  the  property  is  to  be  used  for  a  franchise,  and 
granted  to  such  corpwation,  it  is  not  the  purpose  of 
this   opinion   and   decision  to   determine. 

What  is  here  said  on  this  branch  of  the  subject,  is 
stating  general  principles.  Usually  and  properly,  the 
L^;islature,  when  it  del^ates  the  power  of  eminent 
domain  to  a^nts,  prescribes  the  modes  of  its  exercise, 
with  a  view  to  guard  the  people  against  their  property 
being  taken,  oppressively  or  unnecessarily,  or,  for  pur- 
poses rather  private  than  public.  And  to  this  end,  it 
is  usually  provided  that    the  person    whose  property    is 
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Newberser  ft  Bonk  te.  Sune. 

taken,  shall  have  notice  to  some  extent,  and  be  enti- 
tled to  some  extent,  to  oontrovert  the  neceesity  or  utility 
of  the  taking,  and  the  aaaeaament  of  compensation,  etc 
Beverae  the  judgment  of  the  Court  below,  and  re- 
mand for  new  trial. 


AuQTJST  &  Bma  m.  E.  Seeseind  et  ok.,  auco  J.  Bltjm 
&  Co.  w.  3A.ME,  jlsd  Newbbbqeb  &  RouK  vs.  8aux 


1.  Chahobst  JuBiSDIcnoK.  IhiudiJmt  omB^anae.  BiB  mm/  ie  fied 
b^orejMdffmenl,  atcutiott  and  nulla  bona.  Under  IbeprovisioDB  of  aece. 
■  4288  vid  4289,  of  the  Code,  a  Court  of  Chaooety  kae  jurisdiction  to 
set  uicle  baodnknt  oanjejatune,  ot  otlica-  daricei  t«  Mnder  and  ddaj 
creditoi^  audaulyect  the  property  convej'ed,  to  the  payment  of  debta, 
OS  if  the  creditor  had  obtained  jadgment,  and  execution  returned  ntifla 

S.  Suez.  Jtfaobwnl.  JtirudittionaequirtdwiiioulMMkmmt  baaguttui. 
The  iMoauoe  of  an  attachmeat  nuder  sets.  438S-6B,  of  the  Code,  !■ 
not  eeeentisl  to  give  the  coort  jwisdicdon.  It  may  be  iwaed  bj  the 
Chaiioe]l<ff  at  lue  disorcdan,  dnriog  the  pragTOB  of  Are  liligB^n,  to 
secure  the  safety  of  the  property. 

3.  Bahx.     Rvetm  nuul  be  »entd,  or  publieaiian  made  /or  d^endafiL    Uptm 

Qm  filing  of  the  bill  there  must  be  a  service  of  prooees,  if  a  residoii;  if 
a  Don-rcodeat,  notice  by  publkatioo. 

4.  Sajix.     C^kt  a  Matter*  hmKKop<)wr  to  utataOadaimt  voder  Ket.i2SS 

and  4289.  Clerks  ft  Masters  have  no  pover  or  aathoritj  to  grant  writs 
of  attachment  under  sees.  42S8-89.  l%e  pover  is  alone  conferred 
upon  the  Judge  or  C!hanoeIlor.  The  outharit/of  thac^k  to  gnnt 
.  original  or  auxiliary  writs  of  attachment  is  found  alone  in  tne  or  more 
of  the  csMsea  deagnoted  in  the  ■n1>0ections  of  the  sec  S4&5  of  the  Cod» 
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S.  DsKB  (w  Tbidit.  RtatAiiaUmlaae.  When  »  deed  of  tnut  prorided 
that  DO  n^ioneibillt;  was  to  be  incnrred  hf  the  tnntee  except  in  cases 
of  wantoD  B<f(lect  in  the  diMbarge  of  liis  dnJy  nnder  tke  trust  Hell, 
tliat  the  iaserticm  of  midi  ■  elanse  in  the  deed,  i£  fraodulent  in  law, 
and  Titialea  the  deed  as  a^insC  creditors. 

B.  Sahx.  Aime.  TraiUa.  DaSiet  of,  defioM  by  lam.  The  hw  detenDiiies 
the  doty  impoeed  upon  the  trustee,  and  the  parties  cannot  chan^  the 
mien  of  lav  and  the  terms  of  the  assignment,  bj  any  ooutcact  the;  may 

7.  BvntsiKK.  PKToitndmat.  Wlmn  oAaimbh.  Whtmnot.  Wharetbe 
litigation  is  between  the  parties  and  privies  to  a  wrict^i  instrument,  the 
general  role  of  law  is,  that  parol  evidence  maj  be  introduced  to  change 
oi  alter  it ;  bat  as  between  slraDgers  to  the  instrument,  or  to  a  atranger 
Hpoo  oiie  ride  and  a  party  «r  privy  on  the  other,  this  rule  is  not  appli- 
cable, and  the  evidence  eonnol  bt  introduced. 

S.  Samk.  Eile^)d.  If  a  clause  is  inaertad  in  a  deed  by  Inadvertence,  mis- 
take or  aoddest,  against  the  inletttloaof  UMparti%itm^rbei«formiMi 
by  a  praper  proceeding  in  chancery,  at  the  i>Bhuice  of  the  parties  to 
the  inCmmenL 

9.  Ekrtoppau.     Furlia  are  bound  by  tXs  tenM  <^  bMr  deed.    Where  a  deed 

of  Iraat  haa  biEn  SKeoBted,  and  at  the  time  of  ita  axecutkn  the  bmstea 
oltjected  la  certain  atipulalions  therein,  but  neglected  and  lUled  to  have 
the  correction  made,  and  accepted  the  deed  as  written,  the  trtnlee  and 
benaficiaiiia  nnder  the  deed  an  aetopped  to  diow  that  the  written  in- 
strument IB  not  such  as  they  presented  to  the  creditMS. 

10.  A  Hen  ottociei  to  property  /rauduletttly  conveyed,  M^im  tAc  filvng  of  abUl 
iQitlitaeide.  Under  and  by  virttie  of  the  provisions  of  section  42S6  ot 
tlw  Code,  whoQ  thtie  has  been  a  fraodolent  assignment  of  property, 
and  a  bill  baa  been  filed  by  the  creditors  to  set  aside  the  ctmveyanca,  a 
lien  attaches  upon  the  property  conveyed  in  the  assignment,  and  binds 
it  irbererer  it  nay  ba  found,  from  die  data  of  the  filing  of  (he  bill. 


FBOU  DATUfiON. 


This  cause  was  heard  at  the  April  Tenn,  1867, 
before  Cluiioellor  Datio  Caupbeu.,  when  there  vaa 
a  decree  for  the  complainants.      Keepondents  appealed. 
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E.  A.  Otis,  Thos.   H.  Malone  and  M.  M.  Bbien, 
Jr.,  tor  oomplamants. 


East  &  Spttblock,    and    Gctild  &  Smith,   for  : 


Henry  G.  Smith,  J.,  delivered  the  opinion  of  the. 
Court. 

These  causes  were  heard  in  Chancery  at  Nashville, 
together.  In  their  material  elements  they  are  alike, 
and  the  discuauon  and  disposition  of  one,  will  apply 
to  and  dispose  of  the  others. 

E.  Seeskind  and  George  Lyon  were  partners  in  the 
business  of  merchants,  under  the  name  of  E.  Seeskind 
&  Co.,  having  a  business  house  at  Nashville,  in  Ten- 
nessee, and  another  at  Columbia,  in  South  Carolina. 
In  January,  1866,  under  the  stress  of  attachments  levied 
by  creditors  on  the  property  of  the  firm  at  Nashville, 
during  the  temporary  absence  of  Seeskind  from  Nash- 
ville, Lyon  executed  at  Nashville,  in  the  name  of  E. 
Seeddnd  &  Co.,  an  assignment  of  all  the  properties  of 
the  firm  and  of  both  the  business  houses,  to  Max  Dink- 
enspiel,  in  trust,  to  sell  the  properties  and  apply  the 
proceeds  to  the  payment  of  their  creditors.  Preferences 
were  made  by  the  terms  of  the  deed,  among  the  cred- 
itors. The  attaching  creditors  and  others,  were  placed 
in  the  first  class;  other  creditors  in  the  second  class; 
and  the  residue  of  their  creditors  in  the  third  and  last 
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Angnet  i.  Bing  w.  E.  Seeakind  el  ait.,  and  J.  Blum  A  Co.  n.  Barney  and 
Newberger  A  Bonk  m.  Soma. 

The  deed  contains  a  clauae,  which  declares  that  no 
responsibility  shall  be  incurred  by  the  trustee,  exc^ 
for  a  wanton  n^Iect  in  the  disohai^  of  his'  duty  in 
the   execution  of  the  trust. 

Soon  af^r  the  making  of  the  assignment,  the  trus- 
tee, Dinkenspiel,  went  into  the  County  Court  at  Nash- 
ville, and  entered  into  the  bond  and  took  the  oath 
■prescribed  by  the  Code,  section  1974,  and  following,  to 
p^orm  &ithfully  tiie  duties  imposed  on  him  by  law 
and  the   deed  of  assignment. 

The  defendants  allege  in  their  pleadings,  and  show 
by  proof,  that  it  was  supposed  by  Lyon  and  Dinkenspiel, 
at  the  time  Lyon  eigned  and  execated  the  deed,  that 
this  clause  was  not  in  the  deed.  It  was  inserted  by 
the  draftsman,  at  the  suggestion  of  Lyon  in  the  first 
instance.  When  read  to  Dinkenspiel,  he  objected  to  the 
clause,  and  it  was  ordered  to  be  ^tLsed.  Some  inter- 
ruption occurred  at  the  moment,  which  ^vented  the 
erasure  of  the  clause  and  ugning  of  the  deed  at  that 
time.  Afterwards,  and  when  the  deed  was  signed,  the 
&ct  tJiat  the  clause  had  not  been  erased,  was  inadvert- 
ently overlooked. 

Nfflther  trustee  nor  beneficiary  signed  the  deed.  The 
execution  of  the  deed  was  made  in  the  [Hresence  of 
Dinkenspiel,  and  he  accepted  the  trust  at  tlie  time,  and 
thus  became  a  party  to  it. 

A  few  days  afisr  tiie  assignment  was  made,  three 
creditors  of  the  firm,  of  the  readuary  class,  the  com- 
plainants here,  and  who  did  jtot  accept  the  assignment, 
exhibited  separate  bills  of  complaint  in  the  Chancery 
Court  at  Nashville,  against  Seeekind,  Lyon,  Dinkenspiel, 
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and  the  {Hvferred  onditon.  Thete  )h11s  an  sabstan- 
tially  alike.  They  are  framed  chiefly  apoa  the  juris- 
diction created  by  the  secttona  of  tiie  Code,  428S,  and 
the  following.  The  equities  which  they  all^e,  are,  the 
indebtednees  of  E.  Se««hiDd  &  Co.,  and  the  &andnient 
<^Laracter  of  tjie  oengnmeDt  as  againat  the  creditors. 
The  frauds  alleged,  are:  frfit,  actual,  tiiat  the  purpose 
of  the  parties  was  to  defraud  (auditors;  aecond,  fraud, 
by  GonstTucti<Hi  of  law  upon  the  tJause  exemplteg  the 
trustee  from  respooeibility,  exoept  for  wantoo  neglect  vt 
duty;  and  third,  fraud  in  this,  tiiat  Lyon  made  the 
oesgnm^t,  giving  preferences,  in  the  temporary  ofaeenc^ 
and  without  the  concurrence,   of  Seeskind. 

■Writa  of  attachment  were  issued  upon  the  bills  ly 
the  clerk  of  the  Chancery  Court,  upon  bonds  given  by 
the  complainantB,  of  the  kind  preecribed  in  cases  of 
original  attachments,  and  without  any  order  of  Judge  or 
Chancellor,  and  without  any  bond  prescribed  by  Judge 
or  Chancellor.  Under  these  writs,  the  properties  of  tJic 
finn  at  Nashville  embraced  in  the  assignment,  were  seized. 

The  trustee,  Dinkenspiel,  replevied  the  propertieB,  giv- 
ing bond  and  security,  as  prescribed  by  law,  fop  replevy 
in  cases  of  <^^oal  attachment. 

The  defendants  put  in  answers,  daiying  the  frauds 
diarged,  and  the  equities  genendly  of  the  bills.  Frooft 
were  taken,  and  the  causes  went  to  final  hearing  on 
bills,   answers, '  repIioati<mB,   proo&,   etc 

Buch  is  a  general  outline  of  the  pleadings  and  evi- 
dence in  the  case,  sufficiently  particular  and  aceonte 
for  the  purposes  of  this  opinion,  and  &e  decnsioD  of 
the  ri^ts  of  the  parties. 
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A  point  is  made  by  tlie  defendant,  which,  if  -well 
taken,  disposes  of  the  case. 

The  writ  of  attachment  was  issued  hy  the  derk, 
without  order  of  Jndge  or  Chanoellor,  and  without  bond 
preaoribed  hj  Ja%e  or  CSiancellor.  The  defendants  a1- 
le^  &e  writ  to  be  void  for  want  of  sndi  order  and 
bond,  and  so  the  seizore  of  the  properties  without 
jnrisdiction  of  the  propertieB  seized,  and  conseqnentty, 
incapaUe  of  rendering  a  decree  subjecting  tiiem  to  the 
dranand  of  the   complainants. 

The  bill  is  framed  and  stands  as  before  stated,  upon 
&e  equity  and  jurisdiction  created  by  the  sees.  4288, 
and  following,  of  the  Code.  These  sections  are,  in 
terms,  as  follows:  "Any  creditor,  without  having  first 
obt^ned  a  judgment  at  law,  may  file  his  bill  in  dian- 
oery,  for  himself,  or  for  himself  and  other  creditors,  to 
set  a^de  fraudulent  conveyances  of  property,  or  other 
devices  resorted  to  for  the  purpose  of  hindering  and 
delaying  creditors,  and  subject  the  property,  by  sale  or 
otherwise,  to  the  satisfection  of  the  debt."  '^pon 
filing  the  bill,  writs  of  attachment  and  injunction  may 
he  granted  on  complainant  giving  bond  and  security  in 
such  sums  as  tiie  Chancellffl"  or  Judge  may  order,  oon- 
^tioned  to  comply  with  the  orders  and  decrees  of  the 
Court,  and  to  pay  sudi  danu^ies  as  may  be  awarded 
and  recovered,  for  wrongfully  suing  out  such  attachment 
or  injunction."  "The  Court  has  the  same  power  and 
jurisdiction  in  all  respects,  to  set  aside  fraudulent  de- 
vices, in  the  cases  mentioned  in  the  last  three  sections, 
and  to  subject  the  property,  by  sale  or  otherwise,  to 
the  payment    of  debts,   as  ii    the  creditor  had   obtained 


August  &  Bing  w.  K  Seeekiad  et  aU.,  and  J.  Blum  &  Co.  va.  Suae,  and 
Newberger  3s  Bouk«a  Same 

judgment,   and   execution  thereon  had  been  returned  un- 


The  intent  of  these  enactments  of  the  Code  is,  to 
give  creditors  at  lai^,  the  same  remedies  ag^nst  fraud- 
ulent conveyances  and  decrees  of  their  debtors,  as  are 
had  in  chancery,  according  to  the  course  of  the  com- 
mon law,  by  judgment  creditors.  The  proper  construc- 
tion of  the  sections  quoted  above,  is,  that  the  Court 
has  the  same  power  and  jurisdiction,  in  all  respecte,  to 
set  aside  fraudulent  conveyances  and  other  fraudulent 
devices,  in  the  cases  mentioned  in  the  three  sections, 
4288,  4289,  4290,  and  to  subject  the  property,  by  sale 
or  otherwise,  to  the  payment  of  debts,  as  if  the  credi- 
tor had  judgment,  or  judgment  and  execution,  or  judg- 
ment, execution  and  a  nuUa  bona  return. 

And  now,  as  to  the  writ  of  attachment  herein  as- 
sailed as  void.  It  is  an  error,  to  confound  the  writ 
of  attachment  authorized  and  proper  in  cases  of  the 
kind  here,  with  the  write  of  attachment  grounded  on 
one  or  more  of  the  causes  deugoated  in  the  seven  sub- 
sections of  the  section  3456,  of  the  Code,  and  com- 
monly called  original  attachments.  The  writ  of  origi- 
nal attachment  is  the  original  leading  process  in  the 
cause.  Its  purpose  is,  to  bring  the  property  of  defend- 
ant into  court,  and  thereby  give  the  Court  jurisdiction 
of  the  action  against  the  defendant.  Unless  the  prop- 
erty of  the  defendant  be  brought,  by  the  writ,  into  the 
control  of  the  Court,  the  Court  has  no  jurisdiction  of 
the  action  against  the  defendant.  The  seizure  of  the 
property  is  essential  to  the  jurisdiction  of  the  Court. 
If  the   writ  he  void,  and  the  defendant  do  nothing  to 
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waive  the  irr^ularity  of  the  writ,  or  to  give  the  Court 
jnrisdictioQ  of  his  persoD,  and  so  of  the  action,  by  his ' 
appearance  sad  pleading  to  the  merits,  the  Court  has  no 
jurisdiction  of  the  action;  and  proceedings  thereon  are 
void,  the  seizure  is  void,  and  the  judgment  thereon 
is   void. 

In  cases  of  creditor's  bills  upon  judgment  to  set 
aside  fraudulent  conveyances,  the  original  process  is  the 
chancery  writ  of  subpoena.  Upon  the  filing  of  the 
bill,  the  subpoena  issues,  and  the  defendant  is  brought 
into  court  by  service  of  the  subpoena,  or,  if  service  pt 
subpoena  on  the  person  of  the  defendant  be  not  prac- 
ticable, by  reason  of  his  non-re^dence,  or  other  sufficient 
cause,  publication  takes  the  place,  and  performs  the 
function  of  the  subpoena.  By  service  of  the  subpoena 
or  publication,  the  Court  obtains  jurisdiction  of  the  per- 
son of  the  defendant,  and  so  of  the  action  against  the 
defendant.  Having  thus  obtained  jurisdiction,  the  Court 
may  rightiuUy  proceed  to  decree  upon  the  equity  of 
the  cause,  and  give  such  relief  to  the  complainant  as 
may  be  suitable  to  the  equity  allied  and  established. 
If  the  subject  matter  of  the  controversy  be  property  of 
any  kind,  the  Court  may  decree  sndi  relief  as  may  be 
proper  to  the  equities  of  the  parties,  and  execute  sack 
relief  by  process  suitable  to  the  purpose.  Seizure  of 
the  property,  pending  the  litigation,  or  at  the  b^in- 
ning,  is  not  generally  essential  to  give  the  Court  juris- 
diction over  it,  and  to  enforce  the  proper  relief  in  re- 
spect  of  it. 

But  it  may  be  useful  in  the  prioress  of  the  cause, 
and  often  at  the  banning,    to    obtain    control    of  the 
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■prvperty,  with  a  view  to  its  eafety,  to  abide  the  ifi8a« 
'(^  the  suit.  Caoees  of  fear  may  exist,  at  any  tam« 
paiding  the  litigatioo,  or  at  the  be^nning,  that  the 
property  which  ia  the  sotyect  matter  of  the  8uit^  ma.j 
be  wasted,  sqaaDdered,  removed,  distroyed  or  otherwise 
put  in  jeopardy.  If  such  causes  of  fear  exist,  and 
they  be  properly  shown  to  the  Court,  and  verified,  the 
court  will  issue  piooesa  to  seize  and  impound  it.  Such 
process  is  the  writ  of  attachm^it.  This  is  auxiliary  to 
the  jarisdictitm  of  the  Court,  but  is  not  the  original 
leading  process  in  the  cause.  In  creditors  bills  to  set 
aside  fraudulent  conveyances,  it  is  often  useful,  and 
sometimes  necessary  to  the  safety  of  the  property  con- 
veyed, which  is  the  subject  of  the  suit,  to  cause  it  to 
be  impounded.  Bat  it  is  not  essential  to  the  juris- 
diction of  the  Court,  to  omble  it  to  proceed  to  decree 
upon  the  matter  of  oontroverqr,  that  the  property  be 
seised   or  impounded. 

It  is  essential  to  the  equity  of  the  bill,  and  to  the 
relief  sought  by  the  complainast,  that  a  lien  be  had 
upcm  the  property,  at  the  time  of  the  filing  of  die 
bill.  Such  lien  does  not  generally  depend  on  actual 
seizure  of  the  property.  In  some  cases,  the  lien  ac- 
croes  at  the  time  of  the  fiUjg  of  the  bill,  and  some- 
times it  accrues  before.  But  it  seems  that  such  lien 
should  exist,  or  be  created  at  the  time  of  the  filing' 
of  the  bill.  In  creditors'  bills,  upon  judgment,  the 
judgment  sometimes  gives  the  lien;  sometjmee  the  jodg- 
ment  and  execution,  or  judgment,  execution  and  levy; 
and  sometimes  the  jadgmeat,  execution,  and  return  of 
nuBa  bona.      As  to   realty,    the    judgment    gives    the 
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lien,  and  if  the  bill  be  filed  in  time  aod  while  tiie 
lies  of  the  judgment  coatinues,  the  Men  aocroes  from 
dw  oommeacem^it  of  the  lien  of  the  judgment.  As 
to  le^al  peiBonalty,  in  order  to  obtain  the  lien,  there 
mast  be  judgment  and  execution,  and  the  lien  accrues 
&om  the  teste  of  the  execution,  if  the  bill  be  filed 
while  the  lien  of  the  axecution  exists.  As  to  equi- 
table pei8onaIt}r,  the  Uen  accrues  at  the  Ume  of  the 
filing  of  the  bill.  ^Neither  judgment  nor  execution, 
g^ves  a  lien  upon  suoh  equitable  personalty.  The 
equity  of  the  bill,  to  subject  personalty  of  that  kind, 
dependa  on  the  fact  that  the  l^al  remedies  have  been 
exhausted  without  obtaiuing  sstiafaction  of  the  judg- 
ment at  law.  The  evidence  of  such  exhaustion  is, 
the  return  of  nuUa  bona  upon  the  execution.  Hence, 
there  most  be  judgment,  execution  and  nu^  bona  re- 
tain, in  order  to  maintain  the  bill  as  to  equitable 
personalty.  The  principles  here  stated,  are  those  upon 
which  Courta  of  Chancery  proceed,  whea  their  modes 
of  procedure  upon  bills  of  the  kind  have  not  been 
changed  by   statutory   reflations. 

The  case  of  Peacock  tw.  Tompkina  and  others,  re- 
piwted  in  Meigs'  Eeports,  page  317,  illustrates  and  ver- 
ifies the  doctrines  here  stated.  That  was  the  bill  of  a 
judgment  creditor,  filed  to  set  a^de  a  traudulent  con- 
veyance^ and  to  subject  the  properties  conveyed  to  the 
satiotactioD  of  the  judgment  debt.  The  properties  in- 
vdved,  were  personalty,  both  legal  and  equitable;  and 
before  tike  filing  of  the  bill,  the  creditor  sued  out  exe- 
cution on  his  judgment,  and  had  it  returned  nuUa  bona. 
The  bill  was  filed  in  February,  1838,  and    before    the 
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statute  which  authorized  creditors  at  lai^,  witliout  judg- 
ment, to  file  bills  to  set  aside  frauduleut  conveyances 
and  subject  the  properties  to  the  satisfaction  of  their 
debts.  Mo  seizure  of  the  properties  appears  to  have 
been  made  in  that  case,  nor .  any  writ  of  attachment 
isened   for  the  purpose,   pending  the   litigation. 

It  thus  appears,  that,  in  order  to  the  miuntenance 
of  the  bill  of  a  judgment  creditor,  to  subject  properties 
fraudulently  conveyed,  it  is  not  necessary  that  a  seizure 
of  the  properties  be  made,  at  the  beginning  or  during 
the  progress   of  the   suit. 

And  it  further  appears,  that  the  Court  may  proceed 
to  decree  and  subject  the  properties,  although  no  seizure 
he  made  at  the  beginning  of  the  suit,  or  during  its 
progress  to   decree. 

The  omission  to  seize  and  impound  the  property 
pending  the  suit,  does  not  discharge  or  release  the 
property  from  tiie  lien.  By  force  of  the  rule  of  He 
pendens,  operating  as  constructive  notice  to  all  persons, 
of  the  pendency  and  purpose  of  the  suit,  the  lien  fol- 
lows the  properties  into  whosesoever  hands  they  may 
go,  and  holds  them  wherever  found,  subject  to  the  sat- 
is&ction  of  the  decree  rendered  in  fevor  of  the  creditor 
complainant. 

It  is  easy  now,  to  understand  the  purpose  and  mean- 
ing of  the  section  4289,  which  autliorizes  the  grant  of  the 
writ  of  attachment  in  ca;9eB  of  this  kind.  By  secticHi 
4291,  the  Court  has  the  same  power  and  jurisdiction  in 
all  respects,  to  eet  aside  fraudulent  conveyances  and  sub- 
ject the  properties  by  sale  or  otherwise,  in  fevor  of  cred- 
itors at  large,  as  of  judgment  creditors.      Upon  the  hill 
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of  tihe  judgment  creditor,  it  is  not  indispensable  to  the 
jnrisdidion  of  the  court,  that  seizure  be  made  by  attach- 
ment of  the  properties  conoeraed.  But  it  may  be  useful 
at  the  banning,  or  during  the  pn^ress  of  the  cause, 
to  impound  the  properties  by  means  of  the  writ  of  at- 
tachment. And  so,  also,  upon  the  like  bill  of  the 
creditor  at  lai^e,  under  the  section  4288  of  the  Code, 
the  writ  of  attachment  and  seizure  is  not  indispensable 
to  the  jurisdiction  of  the  court,  but  may  be  useful  to 
the   security  of  the   properties. 

This  construction  of  the  law  finds  abundant  sanction 
in  the  phraseology  employed  by  those  who  put  the  sec- 
tion into  language  and  those  who  enacted  it  into  law. 
The  words  are:  "Upon  filing  the  bill,  write  of  attach- 
ment and  injunction  may  be  granted,  on  complainant 
giving  bond,"  etc  "May  be  granted,"  are  words  op- 
tional, not  impeiative.  It  can  be  scarcely  supposed  tliat 
optional  words  would  have  been  employed,  had  the  law 
makers  intended  that  the  writ  should  be  essential,  and 
the  leading  and  ori^nal  process,  without  which  jnris- 
dicdon  would  not  vest  in  the  court.  Had  such  been 
the  meaning,  the  natural  and  obvious  words  would  be, 
"shall   be  issued,"   not  "may   be   granted." 

Concede,  therefore,  that  the  writ  of  attachment  issued 
in  the  case  in  hand,  by  the  clerk,  without  the  order  of 
Judge  or  Chancellor,  was  void,  it  does  not,  therefore, 
follow  that  the  court  was  without  jurisdicti<Hi  to  enter- 
tain the  bill  and  proceed  to  final  decree  upon  the  mat- 
ter of  equity  between  the  parties.  On  the  contrary, 
the  court  had  jurisdiction,  and  ought  to  have  proceeded 
to  decree  upon  the  matter    involved,  to-wit:    the  fiaud 
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or  good  &itli  of  the  deed  of  asfflgmnent,  and  to  subject, 
by  sale  or  otherwise,  the  properties  bound  by  the  lieu 
of  the  bill.  To  enforce  such  decree,  the  writ  of  at- 
tachment  may  be   proper. 

It  is-  j)roper  to  add,  that  the  Court  is  of  the  opin- 
ion that  the  clerk  was  not  authorized  to  issue  the  writ 
of  attadiment  in  this  case,  without  the  order  of  a  Judge 
or  Cbancellor.  The  writs  of  attachment  which  clerks 
are  authorized,  by  virtue  of  section  3463  of  the  Code, 
to  issue  without  the  order  of  Judge  or  Chancellor,  are, 
the  writs  of  ori^nal  and  auxiliary  attachment,  grounded 
upon  one  or  more  of  the  causes  designated  in  the  seven 
sub-sections  of  the  section  3455  of  the  Code. 

In  the  view  we  have  taken  of  the  immateriality  of 
the  attachment  in  this  cause,  to  fix  and  hold  a  lien 
upon  the  properties  involved,  and  to  give  the  court 
jurisdiction  to  proceed  to  decree  and  relief,  it  is  scarcely 
necessary  to  determine  whether  the  irr^ularity  of  the 
writ  has  been  waived  or  not,  by  the  acts  of  the  de- 
fendants. The  acts  referred  to,  are,  the  replevy  of  the 
properties  sold  by  the  trustee,  Dinkenspiel,  and  the  pro- 
ceeding by  the  defendants  to  final  hearing,  without  taking 
any   exception   to  the   irregularity   complained   of. 

The  view  thus  taken  of  the  writ  of  attachment, 
brings  us  forward  to  tbe  inquiry,  whether  the  deed  be 
void   for   iraud,   or   valid. 

Actual  fraud,  fraud  in  fact^  is  not  made  out  by  the 
proofs. 

Tbe  fraud  alleged,  is  said  to  be  found  in  the  clause 
of  the  deed  of  assignment  which  declares  that,  "no 
responsibility  is  to  be  incurred  by  the  trustee,  except  in 
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case  of  waoton  neglect  in  the  discharge  of  his  ixity 
nnder  the  trust"  The  complainants  say,  this  is  a  stip- 
ulation which  is  fraudulent  hy  coostractioD  of  law,  and 
so  necessarily  vitiates  the  deed  as  against  creditor. 

The  defendants  answer:  Ju-d,  that  it  is  not,  in  itself, 
a  fraudulent  stipulation;  and  second,  if  it  were  so  in 
itself  alone  considered,  the  vicious  character  and  effect 
of  it  is  removed  by  the  force  of  the  provisions  of  the 
Code,   section  1974,   and   the   following. 

The  substance  of  these  sections,  is,  that  as^gnees  for 
the  benefit  of  creditors,  before  entering  on  the  discharge 
of  their  duty,  shall,  unless  released  in  writing  by  the 
creditors,  etc,  ^ve  bond  and  security,  conditioned  for 
^e  &ithful  performance  of  all  the  duties  imposed  upon 
them  by  law  and  by  the  terms  of  the  deed  or  assign- 
ment; and  shall  take  and  subscribe  an  oath  before  the 
Clerk  of  the  County  Court,  that  they  will  honestly  and 
&itlifnlly  execute  and  perform  all  the  duties  imposed 
on  them  by  the  law  and  by  the  deed  or  assignment; 
and  that  they  will  make  a  true  and  perfect  inventory 
of  all  the  assets,  etc.;  and  that  they  will  make  return 
and  file  in  the  clerk's  office,  a  true  and  perfect  account 
of  all  sales  made  and  all  moneys  recaved,  etc.;  which 
bond  and  oath,  shall  be  filed  and  preserved  by  the  clerk. 

.Soon  after  the  assignment  was  made,  Dinkenspiel, 
the  trustee,  went  before  the  clerk  and  gave  the  bond 
and  made  the  oath,  as  prescribed  by  the  sections  of 
the  Code  referred  to. 

For  the  defendants,  the  claim  is,  that  the  effect  of 
the  statutory  provisions,  and  the  entering  into  the  bond, 
and    taking   the   oath    prescribed    by  the  trustee,    is   to 
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pl&ce  the  trustee  ia  respect  of  the  d^^ee  of  care, 
diligence  and  fidelity,  incumbent  upon  him  in  the  per- 
formance of  the  trust,  precisely  the  same  as  if  the 
offensive  clause  were  not  in  the  deed;  that  the  trus- 
tee having  ^ven  the  bond  and  taken  the  oath,  is 
bound  by  law  to  the  same  eare,  diligence  and  fidelity, 
as  he  would  by  law,  be  bound  to  exercise  in  the  ab- 
sence of  such  stipulation  from  the  deed,  and  conse- 
quently that  the  offensive  clause  is  a  nullity,  and  so 
to  be  dealt  with  in  determining  the  viciooa  or  valid 
character  of   the   deed. 

In  the  absence  of  any  stipulation  as  to  the  degree 
of  care,  diligence  and  fidelity  which  the  trustee  shall 
exercise,  the  law  imposes  upon  him  the  duty  to  ^ve 
such  care,  diligence  and  fidelity  to  the  performance  of 
the  trust,  as  men  of  ordinary  capacity  and  diligence, 
give  to  the  conduct  of  affairs  of  their  own  of  the 
like  kind.  Ordinary  care, '  diligence  and  fidelity,  ia 
the  usual  expression  of  the  rule.  On  the  other  hand, 
when  the  parties  stipulate  the  degree  of  care  and 
fidelity  to  be  given,  the  stipulation  determines  the 
measure  of  care,  diligence  and  fidelity  required  of  the 
trustee.  The  measure  of  liability  imposed  upon  him 
by  law,  is  the  measure  prescribed  by  the  stipulation. 
The  law  does  not  Impose  upon  him  a  measure  of  care, 
diligence  and  fidelity,  beyond  the  measure  prescribed  by 
the  stipulation.  To  conform  to  the  stipulation,  is  not 
to  fell  short  of  the  duty  imposed  by  law.  Where, 
therefore,  he  gives  bond  and  takes  oath  to  perform 
feithfully  the  duties  imposed  upon  him  "by  law,  and 
the  terms   of  the  deed  or    assignment,"    he    undertakes 
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no  measure  of  care,  diligence  and  fidelity,  greater  than 
the  measure  he  has  agreed  to  give,  and  the  donor  and 
beneficiaries  of  the  trust  have  agreed  to  accept  The 
law  of  the  contract  between  the  parties,  determines  the 
duty  of  the  trustee  imposed  upon  him  by  law,  and 
the  terms  of   the   assignment. 

Such  is  the  proper  construction  upon  the  provisions 
of  the  Code.  It  ia  not  sensible  to  suppose  that  the 
statute  intended  to  take  from  parties  to  the  contract, 
the  power  to  prescribe  the  terms  and  obligations  of 
their  contract,  or  to  take  from  them  power  to  deter- 
mine their  rights  and  liabilities  by  their  contract.  If 
they  choose  to  contract  for  a  specific  degree  of  liability, 
the  law  allows  them,  as  between  themselves,  to  so  con- 
tract, and  imposes  upon  them  no  right  or  du^  beyond 
the  limit  they   have   agreed    upon. 

The  conclusion  is,  that  the  vice  of  the  clause,  if 
any  there  be  in  it,  as  against  assailing  creditors,  is 
not  taken  out  or  neutralized  by  the  provisions  of  the 
Code,  contained  in   sec.    1974,   and  the   following. 

The  question  then  comes,  whether  the  oflensive  clause 
of  the  deed  is,  in  itself,  fraudulent,  by  construction  of 
law,  as  to  creditors. 

The  case  of  Litchfield,  etc,  va.  White  ete.,  7  N. 
Y.  Rep.,  438,  appears  to  be  to  the  nearly  precise  point. 
The  parties  there  agreed,  and  so  stipulated  upon  the 
face  of  the  assignment,  that  the  trustee  "shall  not  be 
liable  or  accountable  for  any  loss  that  may  be  sus- 
tained by  said  trust  property,  or  the  proceeds  thereof, 
unless  the  same  shall  happen  by  reason  of  his  own 
gross   negligence   or    willful    misfeasance."       It  was  held 


that  the  stipulation  vitiated  the  deed  as  f^aioBt  assail- 
ing creditors.  This  was  a  decision  in  the  Court  of 
Appeals  of  New  York.  The  case  had  gone  through 
the  Supreme  Court  of  the  State,  for  the  district  of  the 
City  of  New  York,  and  there  decided  as  afterwards 
affirmed  in  the  Court  of  Appeals.  The  deddon  of 
the  Supreme  Court  may  be  found  reported  in  3  Sand- 
ford's  Sep.,  545,  The  like  ruling,  appears  to  have 
been  made  in  1  Wisconsin  Rep.,  286;  Hutchinson  vs. 
Lord,  cited  in  Burrell  on  Assignments,  228,  and  stated 
in  the  following  language;  "The  rule  being  that  a  res- 
ervation or  restriction  of  the  liability  of  an  assignee  to 
a  d^ree  less  than  that  which  the  law  imposes  on  trus- 
tees,  renders  the  assignment  void." 

The  case  of  Jacobs  vs.  Allen,  18  Barb.,  549,  though 
cited  as  difFering  from  Litchfield  vs.  White,  can  scarcely 
be  so  considered.  In  Jacobs  va.  Allen,  etc.,  the  offens- 
ive clause  in  the  deed,  was,  that  the  stipulation  that 
the  trustee  "shall  not  be  answerable  for  any  loss  or 
damage  which  may  happen  without  his  de&nlt."  But 
this  was  followed  by  a  covenant  on  the  part  of  the 
trustee,  that  he  would  act  faithfully  and  justly  in  the 
execution  of  the  trust  Some  effect  was  given  by  the 
Court  to  the  latter  covenant,  as  qualiiying  and  neu- 
tralizing, to  some  extent,  the  character  of  the  former 
stipulation  exempting  the  trustee  from  responsibility 
except  for  willful  default.  It  may  be  presumed,  that 
had  the  clause  of  exemption  stood  alone  unqualified,  as 
stands  the  offensive  clause  in  the  deed  now  under  con- 
sideration, the  decision  and  opinion  of  the  Court,  in 
18  Barbour  Eep.,  would    have    declared  the  deed  there 
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void.  However  this  may  be,  we  think  the  holding  of 
the  CoQit,  in  Litchfield  m.  White,  the  better  law. 

Such  are  the  authorities,  precisely  to  the  clause  here, 
within  our  reach  at  this  time.  They  stand  on  sound 
principle.  The  debtor  owes  a  duty  to  his  creditors, 
much  above  the  standard  of  wanton  neglect.  His  duty 
is,  at  least,  to  give  ordinary  care  and  fidelity  to  the 
dischai^  of  his  obligations.  Less  than  that  measure 
of  duty  falls  short  of  the  good  feith  he  owes  to  those 
who  have  reposed  trust  in  his  provisions.  Expressly 
to  measure  his  sense  of  duty  by  the  rule  of  wanton 
n^lect,  would  indicate  a  standard  of  conscience,  willing 
and  prone  to  iraud;  and  acts  avowedly  done  in  ac- 
cordance with  such  standard,  sink  to  the  depth  of  fraud. 

Far  worse  is  it,  of  an  insolvent  debtor,  to  place  all 
his  assets  out  of  the  reach  of  process  of  law,  in  the 
hands  of  an  agent,  with  an  express  stipulation  that  the 
agent  shall  be  allowed  to  give  less  than  ordinary  care 
and  fidelity,  and  be  responsible  only  for  wanton  neg- 
lect. 

And  still  worse  is  it,  to  exact  (torn  his  creditors 
an  ^reement  as  a  condition  of  obtaining  any  thing  un- 
der the  assignment,  from  his  assets,  that  the  agent  shall 
be  permitted  to  give  less  than  ordinary  care  and  fidel- 
ity, and  be  responsible  only  for  wanton  neglect  The 
acceptance  by  the  creditors  of  the  assignment,  with  such 
clause,  is  an  agreement  by  them,  to  abide  by  the  legal 
effect  of  the  clause.  And  unless  they  accept,  they  can 
take  nothing  under  the  assignment. 

The  natural  tendency  of  the  stipulation,  upon  the 
conduct  of  the   trustee,  is,    to    produce    carelessness    and 


negligence  in  the  performance  of  the  tniet.  It  enables 
him  to  wink  at,  or  be  blind  to,  tranBacdonfi  in  regard 
to  the  assets,  by  the  debtor,  injurious  and  fraudulent  to- 
ward the  creditors,  and  without  any  responsibility  of  the 
trustee  to  the  creditors.  Usually,  or  often,  the  tmatee 
is  the  confidential  friend  of  the  debtor,  and  oi^  the 
assets  are  allowed  to  remain  in  the  hands  of  the  debtor 
for  collection  and  reduction  to  money,  and  it  is  not  or- 
dinarily   wanton   neglect  in  the  trustee  so  to   do. 

There  can  be  no  doubt  that  the  clause  in  question, 
is,  by  construction  of  law,  void,  and  tliat  the  deed  is 
fraudulent  on   its   fitce,  and   therefore,  void. 

In  this  aspect  of  the  case,  it  is  not  necessary  to 
consider  the  question  as  to  the  power  of  one  partner 
under  the  circumstances  shown  in  this  record,  to  exe- 
cute an  effectual  assignment  of  all  the  properties  of 
the  firm,  giving  preferences  among  the  creditors  pro- 
vided  for  in  the    deed   of  assigmnent. 

But  the  question  meets  us  here,  which  may  change 
the  whole  complexion  of  the  case:  The  defendants 
allege  and  prove,  that  the  clause  assailed  for  fraud,  was, 
before  the  execution  of  the  deed,  directed  by  Lyon,  the 
partner,  and  Dinkenspiel,  the  trustee,  to  be  erased,  and 
was,  by  inadvertance,  not  erased,  and  was  supposed  to 
be  erased  at  the  time  of  the  signing  and  delivery  of 
the  deed.  Is  any  effect  to  be  given  to  this  proof? 
On  the  one  hand,  it  is  objected  that  the  evidence  is 
inadmissable,  upon  the  general  rule  that  parol  evidence 
shall  not  be  allowed  to  add  to  or  detract  from  the 
writing  which  expresses  the  contract.  On  the  other 
hand,  the   rule  is    said    to    be    applicable    only    between 
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the  parties  to  the  contract.  The  authorities  to  the 
question,  within  reach,  are  these;  PhiUips,  in  the 
text  of  his  work  on  evidence,  states  the  rule  in  these 
words:  "The  rule  does  not  apply  where  neither  the 
partis  to  the  instrument,  nor'  their  repres^itatives  or 
privies,  are  parties  to  the  suit  or  proceeding  in  which 
the  instrument  is  brought  forward;  for  it  is  a  principle 
that  the  stranger  to  a  deed  cannot  he  estopped  by 
the  statements  of  the  deed,  from  proving  the  truth  of 
the  feet:"  2  Phil.  Ev.,  697,  top  pt^,  Edwards  Edi- 
tion of  1859.  The  text  of  Greenleaf,  sec.  279,  vol. 
1,  is:  "The  rule  nnder  considCTation  is  applied  atdy 
m  tniit  bd.vxen  the  partiea  to  the  instrument,  as  they 
alme  are  to  blame,  if  the  writing  contains  what  was 
not  intended,  or  omits  that  which  it  should  have  con- 
tained. It  cannot  eS^  third  parties,  who,  if  it  were 
otherwise,  might  be  prejudiced  by  things  ccmtained  in 
the  writing,  contrary  to  the  truth,  through  the  care- 
lessnesfl,  ignorance  or  fraud  of  the  parties,  and  who, 
therefore,  ought  not  to  be  precluded  from  proving  the 
truth,  however  contradictory  to  the  statement  of  others." 
Starkie  does  not  undertake  to  express  the  exception 
to  the  rule,  as  to  the  admissibility  of  parol  testimony, 
to  vary  the  terms  of  the  writing  in  any  formula  of 
words,  but  cites  and  comments  on  cases  declaring  or 
illustrating  the  exception.  Among  others,  is  cited  the 
case  of  Greene  m.  Weston,  Sayera,  209.  The  case  was : 
The  plaintiff  sued  the  defendant,  who  was  heir  and 
devisee  on  a  bond.  The  issue  was,  whether  the  de- 
fendant had  sold  the  estate  for  more  than  £168.  A 
lease  and  release  were  produced  in  evidence,  fr«m  which 
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Angtut  &  Bing  m.  E.  Seeakind  et  aU,,and  J,  Blam  &  Co.  m.   Same,  Mid 
Newberger  &BoDk  vs.  Borne. 

it  appeared  that  the  defendant  had  Bold  the  estate  ibr 
£208.  It  was  held,  that  the  defendant  might  prove 
that  part  of  the  estate  so  sold  did  not  belong  to  the 
testator,  but  had  been  purchased  by  the  defendant,  for 
the  sum  of  £42,  in  order  to  be  sold  to  the  vendee. 
Starkie  says:  "Here  the  evidence  was  consistent  with 
the  terma  of  the  deed.  But  even  if  it  had  not  been 
BO,  it  seems  it  would  still  have  been  admissible  be- 
tween those  parties,  (the  parties  to  the  action,)  for 
although  as  between  the  defendant  and  the  vendee,  the 
defendant  might  have  been  estopped  by  the  terms  of 
the  deed,  from  maiktng  any  averment  against  it,  yet, 
as  between  the  plaintiff  and  defendant,  there  was  no 
mutuality,  and  consequently  no  estoppel;  and  therefore, 
the  defendant  was  not  concluded  upon  issue  joined,  as 
to  the  amount  for  which  the  estate  sold,  from  showing 
the  real  lact.  In  the  same  case,  it  wa3  held,  that, 
although  the  deed  stated  that  the  consideration  was 
paid  to  the  vendor,  evidence  was  admissible  to  show 
that  it  was  paid  to  a  third  person,  with  his  privity." 
3   Stark.    Ev.,   1063. 

In  Iredell's  Rep.,  vol,  2,  page  26,  is  to  be  found 
the  case  of  Keynolds  vs.  Magness,  opinion  by  Gaaton, 
Judge,  and  RufQn  and  Daniel,  associate  judges.  The 
case  was:  Plaintiff  Reynolds  had  become,  at  the  request 
of  the  defendant,  Benj.  Magness,  the  surety  on  a  bail 
bond  for  the  appearance  of  one  Samuel  Magness,  to 
answer  the  suit  of  William  MagnesB,  and  upon  the 
promise  of  the  defendant,  Benj.  Magness,  that  he  would 
hold  the  plaintiff,  Reynolds,  harmless  against  his  lia- 
bility on  the  bail  bond.      Samuel  Mi^ess  forfeited  his 
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bail,  and  judgment  was  had  on  the  bail  bond,  against 
Reynolds.  Execution  issued  against  Reynolds;  and  in 
order  to  enable  him  to  maintain  an  action  against  the 
principal  in  the  bond,  Samuel  Magnese,  he,  (Reynolds,) 
in  1831,  made  a  bill  of  sale  of  divers  slaves,  absolute 
on  its  face,  and  which  he  said  was  to  pay  the  execu- 
tion, but  which  was  intended  really  as  a  security  for 
tlte  amount  of  the  execution.  The  slaves  remained  for 
several  years  in  the  hands  of  Reynolds,  until  in  1833, 
William  Magness  took  possession  of  the  slaves  and  held 
them  in  sads&ction  of  the  judgment  upon  the  bond. 
The  question  was,  whether  Reynolds  paid  tiie  surety 
debt  in  1831  or  in  1833.  If  paid  in  1831,  the  statute 
of  limitations  barred  Reynolds'  actimi  against  Benj.  M^- 
ness  upon  his  promise  to  indeomiiy.  If  paid  in  1833, 
die  action  was  not  barred  by  the  statute.  As  the  law 
la  understood  in  Tennessee,  perhaps  the  testimony  pro- 
posed would  have  been  admissible  in  a  litigation  be- 
tween the  parties  to  the  bill  of  sale.  In  !North  Car- 
olina, it  is  to  be  inferred  from  the  opinion  in  this  case, 
that  the  law  is  miderstood  there  to  be  otherwise.  Gas- 
ton, Judge,  in  delivering  the  opinion  in  this  case,  says: 
"The  rule  of  evidence,  that  where  the  parties  to  a 
contract  have  reduced  their  agreement  to  writing,  parol 
evidence  shall  not  be  received  to  alter  or  contradict  the 
instrument,  applies  to  controversies  between  the  parties 
and  those  claiming  under  them.  The  parties  have  con- 
stituted the  written  instrument  to  be  the  authentic 
record  of  their  contract;  and  because  of  this  compact, 
the  instrument  must  be  taken,  as  between  them,  to  speak 
the   truth,  and  the  whole  truth  in   relation   to  its  subject 


matter.  But  strangers  have  not  assented  to  this  com- 
pact, and  therefore  are  not  bound  by  it.  "Where  their 
rights  are  concerned,  they  are  at  liberty  to  show  that 
the  written  instrument  does  not  disclose  the  full  or  true 
character  of  the  transaction.  And  if  they  he  thus  at 
liberty,  when  contending  with  a  party  t«  the  transaction, 
he  must  he  equally  free  when  contending  with  them. 
Both  must  be  bound  by  this  conventional  law,  or  nei- 
ther." The  result  was,  that  the  testimony  was  held 
admissible. 

The  case  of  Gimell,  Simicher,  Storms  &  Co,  m.  Adams 
and  others,  11  Hum.,  283,  was,  where  an  agent  had  authority 
to  make  an  assignment  of  the  properties  of  his  principal^ 
for  the  benefit  of  the  creditors  of  the  principal,  and  executed 
such  assignment,  including  in  it  provisions  of  a  character 
fraudulent  as  to  creditors  of  the  principal.  These  pro- 
visions the  agent  had  no  authority  to  make.  The  deed 
was  assailed  by  creditors  of  the  principal,  as  fraudulent 
and  void  by  reason  of  the  provisions.  The  Court  held, 
that,  inasmuch  as  the  agent  had  no  authority  to  make 
the  fraudulent  provisions,  they  were  not  the  provisions 
of  the  principal,  and  were  not  the  act  of  the  principal, 
and  as  to  him  were  not  part  of  the  deed  of  assign- 
ment, and  so  did  not  affect  the  deed  with  the  taint  of 
&aud. 

It  is  to  be  conceded  that  the  rule  excluding  parol 
testimony  offered  to  vary  the  written  instrument,  is 
generally  applicable  to  those  cases  only  where  the  liti- 
gation is  between  the  parties  and  privies  to  the  instru- 
ment, and  is  not  applicable,  generally,  to  cases  between 
strangers  to  the  instrument,  or  to  a  stranger  upon  one 
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rade  and  a  party  or  privy  upon  the  other.  We  are, 
however,  unable  to  put  the  case  in  hand,  in  the  cate- 
gory of  those  out  of  the  general  rule.  Parties  standing 
in  the  relation  of  these  and  to  a  litigation  and  instru- 
ment of  the  present  kind,  most  be  placed  on  the  general 
rul&  It  would  be  extremely  dangerous,  in  cases  of 
litigation  of  this  kind,  to  allow  the  original  parties  to 
the  assignment  and  those  who  became  so  by  accepting 
it,  to  produce  proof,  where  the  validity  of  the  instru- 
ment ia  assailed,  showing  that  the  vicious  clause  apparent 
on  its  fiice,  and  for  which  it  is  assailed,  was  inserted 
or  retained  by  inadvertence  or  mistake,  and  so  give  to 
the  instrument  an  actual  character  alt(^etber  difTerent 
from  its  apparent  character.  Undoubtedly,  if  a  clause 
were  inserted  or  retained  by  inadvertence,  or  mistake, 
and  against  the  intention  of  the  parties,  it  may  be 
reformed  by  proper  proceeding  in  chancery  between  the 
parties  to  the  instrument.  And  so  reformed,  the  instru- 
ment would  be  relieved  of  its  vicious  taint,  and  be 
valid  as  to  creditors  assailing  it.  Not  so  reformed,  or 
in  the  absence  of  any  proceeding  to  effect  the  reforma- 
tion, the  instrument  must  stand  or  fall  upon  the  char- 
acter impressed  upon  it«  face  by  the  parties,  and  by 
them  sent  out  upon  the  world  as  expressing  the  con- 
tract  and  purposes  of  the  parties   to  it. 

It  is  not  pushing  the  doctrine  of  estoppel  beyond 
reasonable  limits,  to  hold,  that,  in  such  circumstances, 
and  as  against  creditors  declining  to  accept  the  assign- 
ment and  assailing  it  as  fraudul^t  upon  them,  the 
parties  who  executed  the  instrument  shall  not  be  allowed 
to  protect   themselves    against  the  consequences  of  their 
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acts,  by  showing  that  the  instrnment  ie,  in  &ct,  not 
such   as  they   presented  it   to  their   creditors. 

The  conclusion  is,  that  the  assignment  is  void,  by 
construction  of  law  upon  the  vicious  clause  contained 
in  it;  that  the  oomplaiDants  have  an  equity  to  a  decree 
avoiding  the  assignment,  and  awarding  them  relief;  that 
though  the  writ  of  attachment  was  void,  and  the  sei- 
zure under  it  void,  and  so  no  lien  obtained  by  virtue 
of  the  attachment;  nevertheless,  a  lien  was  obtained 
upon  the  properties  assigned,  by  the  filing  of  the  bills, 
and  accruing  from  the  date  of  the  filing  of  the  bills, 
and  fi>llowing  and  binding  the  properties,  wherever  they 
may  be  found;  and  chai^ng  Dinhenspiel,  the  trustee, 
with  properties  which  went  into  his  hands;  or,  if  he  has 
converted  them,  or  reduced  them  to  moneys,  then  chai^ 
ing  him  with  their  value,  or  with  the  moneys  into 
which   he  reduced   them. 

The  execution  of  tliis  decree,  in  the  details  suitable 
to  the  relief  granted,  might  be  enforced  by  proper  ac- 
counts and  orders  in  this  court  It  is  more  convenient 
however,  to  remand  these  causes  to  the  Chancery  Court, 
for  such  purpose.  That  Court  will  execute  the  decree, 
upon  t^e  principles  adjudged  by  this  opinion,  and  upon 
the  basis  that  the  assignment  is  void,  and  that  the 
complainants  have  a  lien  upon  the  properties  assigned, 
accruing  from  the  filing  of  the  bills,  as  agiunst  IKnk- 
enspiel  and  the  other  defendants,  and  to  the  extent  of 
satisfying  the  debts  owing  to  the   complainants. 
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Lewis  vs.  Mobes. 


1.  £vn»RCK.    SbUanait  of  a  dove,  wAen  admittSiU.    The  Btatement  of  ft 

■Uts,  in  referenca  to  an  miBoandiien  under  which  be  is  laboring,  to  be 
evidence,  miutbe  made  while  he  it  laboring  nnder  tbe  nppoMd  dii- 
ease  or  nnaonndiiBM,  either  to  a  phTsidan,  or  other  person,  and  made 
BB  explanatory  of  tlie  natnic,  qTrnplomii,  efiect  and  chaiaeter  of  the  dis- 

2.  lf»tB  trialviUtuitbeffraaltdon  die  affidamtof  a  juror.    If  no  error  of  law 

ma  committed — if  the  jni7  were  gailtf  of  do  miacondact — if  the  Ter- 
dlct  thej  raider  ii  sapported  b;  the  eridence,  tbia  Court  will  not  set 
it  amde  npon  the  atSdavit  of  a  joror,  that  he  reached  the  reaolt  by  er- 
lOtMOOB  naaoning,  or  from  conmderatioDB  that  ihonld  not  have  infla- 
eoced  him,  but  will  prenime  that  the  verdict  arrived  at  wu  the  I^d- 
mate  Msnlt  of  the  law  and  the  ftcta. 


FBOM  EHOX. 


At  die  June  Tenn,  1867,  ibis  cauae   was  sabmitted 
to  a  jiuy,    who    rendered   a    verdict    in    &Tor    of   the 
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iff,  on  which  there  was  a  judgment  and  appeal  to 
this  court  by  the  defendant.  Judge  Elijah  T.  Hall, 
presiding. 

Cocke  &  Hehdersos,  for   Lewis. 

James  "W.  Dbadehick,  Temple  &  Andrews,  and 
T.  A.  R.  Nelson,   for   Moses. 

Robert  McFarland,  Special  Judge,  delivered  the 
opinion  of  the  Court. 

This  suit  waa  brought  by  the  phiintiff  in  error,  in 
the  Circuit  Court,  of  Knox  County,  upon  a  note  exe- 
cuted by  the  defendant,  James  C.  Moses,  for  two  thous- 
and dollars,  payable  in  bankable  currency.  The  case 
was  before  this  Court  at  the  Sept«mber  Term,  1866, 
and  was  remanded,  with  leave  to  the  defendant  to  set 
up  a  failure  of  consideration  as  a  defense.  The  cause 
Was  again  tried  before  a  jury,  at  the  June  Term,  1867, 
and  resulted  in  a  verdict  for  the  plaintiff,  for  three 
hundred  and  twenty-six  dollars  and  thirty  cents.  A 
new  trial  was  refused  him,  and  judgment  rendered  for 
this  amount,  from  which  he   has  appealed   in   error. 

The  first  error  assigned  is  in  r^ard  to  the  admis- 
sion of  testimony  to  which  the  plaintiff  excepted.  It 
was  proven  that  a  part  of  the  consideration  of  the 
note  was  a  slave  named  Sam,  sold  by  the  plaintiff  to 
the  defendant,  and  this  slave,  the  defendant  insisted, 
was  unsound.  The  defendant  proved  by  several  wit- 
nesses, statements  and  complaints  made  to  them  by  Sam, 
during  the  time  it  is  allied  he  was  unsound.      To  tite 
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evidence  of  three  of  the  witneeeeB  on  this  subject,  W. 
H.  Campbell,  Charles  H.  Moses  and  HeDiy  Turk,  ez- 
oe^tioo  was  taheu  hj  the  plaiDtifT;  aud  it  is  now  ar- 
gued that  the  Court  erred  in  admitting  the  testimony 
of  these  witnesses,  who  are  not  physicians.  It  is  trae, 
that  it  would  not  be  competent  to  prove  the  unsound- 
ness of  the  slave  by  proving  his  general  statement  or 
admission  to  that  effect.  This  would  be  establishing 
the  fiict  in  controversy  by  hearsay  testimony:  Nored 
vs.  Adams,  2  Head,  449.  The  true  distinction  seems 
to  be,  that  the  statement  of  the  slave  on  this  subject, 
to  he  evidence,  must  be  made  while  laboring  under  the 
supposed  disease  or  unsonndness,  either  to  a  physician 
or  other  person,  and  made  as  explanatory  of  the  na- 
ture, symptoms,  effect  and  duration  of  the  disease. 
Statements  of  this  character  are  not  hearsay,  but  origi- 
nal testimony,  parts  of  the  res  ffesUe.  It  is  by  oom- 
^aints  and  statements  of  this  character,  principally,  tliat 
physicians  and  others,  are  enabled  to  form  an  opinitHi  as 
to  the  nature  and  extent  of  the  disease.  This  mle  is 
well  established.  See  the  cases  of  Yeatman  vs.  Hart,  6 
Hum.,  375;  Jones  vs.  White,  11  Hum.,  268;  and  it 
is  tully  rec<^nized  in  the  later  cases  of  Looper  vs.  Bell, 
1  Head,  374;  Nored  vs.  Adams,  2  Head,  449.  Tested 
by  this  rule,  the  evidence  objected  to  seems  clearly  ad- 
missible. The  evidence  of  the  witness,  McCampbell,  is, 
that  he  "saw  Sam  several  times  after  Moses  got  him; 
he  was  complaining  pretty  much  all  the  time,  of  rheu- 
matism, and  did  little  or  no  work."  The  evidence  oi 
the  witness,  Moses,  which  is  objected  to,  is,  that  Sam 
was   in  very  bad  health    very    shortly  after  the   defend- 


KNOXVILLE: 


Leirie  t«.  Hooeb. 


ant  got  him^-oomplained  of  puna  in  his  back,  limbs, 
breeat,  and  general  weakness,  in  less  than  a  week  after 
defendant  got  him.  The'  teatimonj  of  Turk  is,  that 
he  knew  Sam  a  j^ear  or  two  before  Moses  got  him; 
he  was  in  bad  health  and  complained  of  pains.  We 
nnderstand  these  statements  to  be  complaints  of  the 
slave  as  to  the  nature  and  character  of  the  infirmity 
under  which  he  was  then  laboring.  These,  therefore, 
come  directly  within  the  rule,  and  in  admitting  them 
there  was  no  error. 

The  next  ground  relied  upon  for  a  new  trial,  is 
predicated  upon  the  affidavit  of  two  of  the  jurors  who 
tried  the  case.  It  appears  in  proof,  that  the  defend- 
ant purchased  of  the  plaintiff  in  error,  three  slaves 
and  a  wagon  and  two  mules  and  harness,  for  ^,000— 
92,000  of  whidi  was  pud  in  hand,  in  Confederate 
mone^,  and  the  note  sued  on  executed  for  the  balance. 
The  Bubstanee  of  the  affidavits  of  the  jurors,  is,  that 
the  jury  found  two  of  the  slaves  were  unsound,  but  aa 
to  the  other  slave,  and  the  mules  aud  wagon,  etc., 
there  was  no  failure  of  consideration;  that  the  Con- 
federate money  paid  was  equal  in  value  to  the  slaves, 
and  that  the  value  of  the  other  property  was  the 
amount  of  their  verdict. 

In  the  case  of  Harvey  vs.  Jones,  3  Hum.,  159,  it 
is  said:  "This  Court  has  repeatedly  had  ocxasion  to 
comment  upon  the  danger  of  setting  aside  the  verdicts 
upon  the  affidavits  of  jurors,  and  to  declare  that  it 
will  be  done  only  in  extraordinary  cases,  and  then 
with  great  caution." 

Aud   in    Korris    vs.   The  State,    3    Hum.,    338,    the 
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Coort  say:  "No  case  has  occurred  where  a  new  triul 
has  been  granted  upon  the  ground  that  a  juror  has 
rendered  his  verdict  upon  a  mistaken  opinion  of  the 
law  or  the  facts,  or  that  the  charge  was  misunderstood: 
Sanders  vs.  Miller,  4  Hum.,  511.  In  this  latter  case, 
the  Court  say  they  will  not  carry  the  matter  further 
than  it  has  already  been.  There  are  other  authorities 
equally  as  strong.  In  this  case,  no  exception  was 
taken  to  the  charge  of  the  Court.  It  is  admitted,  that 
there  is  evidence  to  support  the  verdict,  that  is,  that 
the  jury  might  have  arriv^  at  the  conclusion  to  which 
they  did  arrive,  and  been  governed  by  the  law  and 
the  testimony;  but  it  is  insisted,  that  the  fects  disclosed 
in  this  affidavit,  show  that  the  jury  did  not  arrive  at 
their  verdict  by  a  correct  process  of  reasoning;  that 
they  resorted  to  facta  not  proper  to  be  considered,  and 
upon  principles  not  applicable  t»  the  case,  and  that, 
for  this  reason,  a  new  trial  should  be  granted.  If 
this  rule  were  adopted,  but  few  verdicts  would  be  per- 
mitted to  stand.  Jurors  may  arrive  at  the  same  con- 
clusion, and  render  the  same  verdict,  but  the  influences 
that  control  their  minds,  and  the  process  of  reasoning 
by  which  they  arrive  at  their  conclusion,  are  as  diverse 
as  the  human  mind  itself;  and  the  argument  and 
reasons  governing  each  juror  in  rendering  his  verdict, 
might  not  always  be  found  the  most  logical,  or  in 
accordance  with  the  views  of  the  Court.  If  no  error 
of  law  was  committed — if  the  jury  were  guilty  of  no 
misconduct — if  the  verdict  they  render,  is  supported  by 
the  evidence,  this  Court  could  not  set  it  aside  upon 
the    affidavit    of   a   juror    that    he    reached    this    result 
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by  erroneous  reafloning,  or  from  consideratioDS  that 
should  not  have  infiuenced  him,  but  will  presume  that 
the  result  arrived  at  was  the  Intimate  result  of  the 
law  and  the  &cts. 

In  this  case,  it  is  strongly  urged  by  the  counsel 
for  the  defendant  in  error,  that  the  jurors,  in  dedding 
the  case  upon  the  grounds  shown  in  their  affidavit, 
took  the  correct  view,  and  placed  their  decision  upon 
the  proper  ground.  It  is  not  the  province  of  this 
Court  to  undertake  to  eay  how  this  is,  and  to  decide 
whether  there  is  any  practical  difference  between  the 
rule  they  adopted,  and  the  rule  the  Court  might  think 
a  more  correct  one. 

If  the  Court  should  undertake  in  each  case,  to  in- 
quire into  the  reasons  governing  each  individual  juror 
in  rendering  his  verdict,  it  would  open  a  wide  field 
for  fruitless  and  impractical  investigation,  as  well  as  to 
open   the   doors   to  endless   fraud   and  corruption. 

We  do  not  intend  by  this  to  express  any  opinion 
against  the  power  or  duty  of  the  Circuit  Court  to 
grant  a  new  trial,  when  satisfied  that  the  juiy  have 
been   misled   as  to   the  law  or  testimony. 

Affirm   the  judgment. 
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B&muel  Monlgomerj  tn.  Jene  Kerr. 


Samuel  Montgomery  vs.  Jesse  Kebb. 


1.  Lost  Deed.     A  deed  not  void  for  ekampeiiy  or  fraud,  or  for  lie  violaiiixi 

0^  Mmie  publie  policy,  vUl  be  lel  up.  If  a  1o«t  deed  Bought  to  be  set  up, 
were  void  for  chttmperty  or  fraud,  or  because  executed  in  violation  of 
iome  rale  of  law  or  public  policy,  then  a  court  of  equity  would  not 
lend  its  aid  to  eatabli^  it  But  where  the  illegality  complained  of  it 
not  miScient  to  avoid  the  deed,  or  prevent  the  verting  of  title,  it  cannot 
be  sufficient  to  prevent  the  holder  of  the  title  from  enforcing  it  in  the 

2.  Sake.       Om/ederaie  nuntcy.      Eieeuied   coairaets,       Oatt  in  judgment. 

Montgomery  parchued  of  Kerr,  in  1862,  a  tract  of  land,  for  which  he 
paid  him  four  thoiuand  doUars  in  ConfedenUe  money ;  t4>ok  a  deed  in 
fee  simple,  which  was  witnessed  and  delivered,  but  lost.  He  filed  his 
bill  to  establish  the  lost  deed ,  or  that  the  title  be  divested  oat  of  Eerr ; 
which  was  reusted  by  Eerr,  on  the  ground  of  the  illegality  of  the  consid- 
eiation.  field,  that  this  Court  will  not  disturb  an  executed  contract  of 
this  cbaiacter ;  and  that  complainant  is  entitled,  by  virtue  of  and  under 
said  deed,  to  hold  the  land  in  fee  simple ;  and  that  Kerr  has  do  right, 
title  or  interest  therein. 


FBOM  BLODNT. 


At  the  December  Term,  1866,  the  Court  pronouaced 
a  decree  in  &vor  of  oomplaiaant;  from  which  respond- 
ent appealed.  Chancellor  Seth  J.  W.  LncKEY,*  pre- 
eiding. 

'Judge  LucKKT  died,  on  the  19th  day  of  April,  1869,  at  his  borne,  in 
JoDesborongb,  Tennessee,  aged  72  years.  He  held  the  offices  of  Circuit 
Judge  and  Chancellor  &om  1841  until  his  death,  a  period  of  over  28  years. 
A  few  days  before  his  demise,  he  had  received  the  unanimous  nomination 
of  a  convention  of  his  chancery  divimon,  for  another  term  of  ^^t  years  as 
Chancellor. 

As  a  ctiristian  gentleman,  hia  life  waa  without  "spot  or  hlemiab."  To 
tlie  discharge  of  his  official  duties  be  brought  indnstiy,  int^rity,  learning 
aad  an  boneet  purpose  to  hold  the  scales  of  justice  evenly. 
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Sunnel  Monlgomei;  s>.  Jeaae  Eerr. 


John  Baxteb  &  Thomas  £.  Champion,  and  James 
"W.  Deaderice,  for  complainant. 

Jacob  M.  Thoenbueg  &  Robeet  McFakland,  for 
respondent. 

George  Andbbws,  J.,  delivered  the  opinion  of  the 
Court. 

The  iaxsta  appearing  in  the  pleadings  and  proo&  in 
this  case,  are  as  follows:  In  the  year  1862,  the  com- 
plainant purchased  of  the  defendant,  a  tract  of  land 
lying  in  Blount  county,  for  the  sum  of  four  thousand 
dollars,  which  was  paid  in  Confederate  money.  The 
defendant  executed  to  the  complainant,  a  deed  conveying 
the  premises  in  fee  simple,  which  was  duly  witnessed 
and  delivered,  but  was  lost  or  destroyed  before  being 
proved  or  recorded. 

Tliis  bill  is  filed  to  establish  the  lost  deed,  and 
prays  that  the  defendant  may  be  required  to  execute 
and  deliver  another  deed,  or  that  the  title  be  divested 
out  of  him  by  decree  of  the  Court,  and  for  general 
relief. 

The  answer  alleges  the  &cb  that  the  consideratioa 
paid  for  the  land,  was  Confederate  money,  and  relies 
upon  the  illegality  of  this  transaction  as  a  defonse  to 
the  suit. 

The  Chanoellor  held,  that  the  complainant  was  enti- 
tled to  relief,  and  decreed  that  all  the  right,  title  and 
interest  of  the  defendant  in  the  lands,  be  divested  out 
of  him  and  vested  in  the  complainant  in  fee  simple; 
from   which   decree  the  defendant  appealed. 
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The  oomplaiuant  does  not  seek  to  enforce  aD  ill^al 
contract.  He  is  not  seeking  to  acquire  a  title,  but  to 
protect  one  already  acquired.  The  contract  of  sale  is 
executed,  and  nothing  remains  to  be  done  by  either 
party  in  pursuance  of  it.  By  the  former  dectsions  of 
this  Court,  it  is  settled,  that  executed  contracts,  though 
tainted  with  the  illegal  consideration  of  Confederate 
money,  will  not  be  disturbed;  and  titles  acquired  by 
the  execution  of  such  contracts  wilt  not  be  held  void. 
The  deed  in  this  case,  vested  a  valid  title  in  the  com- 
pl^nant,  and  if  that  title  is  valid  for  any  purpose,  it 
must  be   held  to  be  valid   for  all. 

It  would  be  merely  productive  of  confusion,  to  hold 
in  accordance  with  former  decisions,  that  the  deed  ope- 
rated between  the  parties  to  vest  a  title  in  the  complain- 
ant, and,  at  the  same  time,  to  say  that,  by  reason  of 
the  ill^ality  of  the  consideration  paid,  the  complainant 
could  never  have  any  standing  in  court  in  respect  of 
that  title — that  his  title  was  valid,  but  could  never  be 
enforced.  If  this  Court  was  right  heretofore,  in  hold- 
ing that  contracts  tinted  with  the  illegal  consideration 
of  Confederate  money  should  not,  if  executed,  be  dis- 
turbed, it  is  not  obvious  how  the  ooncInsioD  ie  to  be 
avoided,  that  the  titles  acquired  under  such  contracts 
are   vaUd   for  all   purposes. 

The  complainant  having  the  l^al  title,  by  virtue  of 
his  deed,  might,  if  his  case  required  it,  maintain  or 
defend  an  ejectment  upon  that  title;  and  the  fact  that 
his  title  was  acquired  by  the  payment  of  an  illegal 
consideration,  would  not  be  considered  by  the  Court 
So    the    complainant    might,    if   the   proper    case    arose, 
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being  in  possession  under  his  title,  maintfun  a  bill  to 
remove  a  cloud  caused  by  the  adverse  claim  of  another 
person.  The  Court  could  not,  in  these  cases,  hold  the 
complainant's  title  valid,  and,  at  the  same  time,  declare 
that  it  was  one  incapable  of  being  enforced  in  the 
coorto.  And  the  present  delendant  is  not,  by  virtue 
of  his  having  been  the  vender  of  the  land,  and  having 
received  the  ill^al  consideration,  entitled  to  make  any 
defense  which  would  not  avail  a  stranger  to  the  contract 

If  the  lost  deed  had,  itself,  been  void  for  champerty 
or  fraud,  or  because  executed  in  violation  of  some  rule 
of  law  or  of  public  policy,  then  a  court  of  equity  would 
not  lend  its  aid  to  establish  it.  But  where  the  ille- 
gality complained  of  is  not  sufficient  to  avoid  the  deed, 
or  prevent  the  vesting  of  title,  it  cannot  be  sufEdent 
to  prevent  the  holder  of  the  title  from  enforcing  it  in 
the  courts. 

The  former  decisions  of  this  Court  would  be  mere 
illusions,  if  it  were  established,  that  tiiough  courts  wonld 
not  disturb  executed  contracts  of  sale,  they  would,  for 
all  time  hereafter,  go  back  and  enquire  whether  an  ille- 
gal consideration  had  been  paid,  before  allowing  the 
purchaser  to  enforce  his  rights  in  the  property  pur- 
chased. 

The  decree  must  be,  that  the  oomplainant  is  entitled, 
by  virtue  of  and  under  his  said  deed,  to  hold  the 
premises  in  fee  simple,  and  that  the  defendant  has  no 
right,   title  or  interest  therein. 
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Wm.  D.  WiUiuna  w.  A.  M.  M.  Storm  et  tU. 


Wm.  D.  Williams  tw.  A.  M.  M.  Storm  ci  al. 

1.  AOBNTS.    Attthoritg  of,  exceeded.   IfprindpalaeeepltiAebea^ii.heisbound. 

Knomledge  r^  prtneipo^  If  an  ageaC  exceeds  his  authority  In  purchiB- 
ing  property,  or  otherwise  make  airangemeotii  in  the  name  of  the 
principal,  and  he,  knowing  the  facta,  receives  and  retains  the  property 
or  accepts  the  benefit  of  the  engagement  made,  this  will  be  a  ratifica- 
tion of  the  omtract  made  by  hie  agent.  Bat  this  rule  <mly  appUee  in 
caeee  where  the  principal  has  knowledge  of  the  transaction,  and  an  op- 
portunity to  repudiate  the  acts  of  the  assumed  agent. 

2.  Same.    iSanie.     Wttea  Ae  prittdptU  ti  not  bound  for  agen£s  mrUraeU.    If 

an  agent  has,  by  acts  and  contracts  beyond  the  scope  of  his  authority, 
and  without  the  knowledge  of  his  principal,  purchased  property,  or 
borrowed  money  in  the  name  of  his  principal,  and  expended  the  same 
in  the  care,  pieNrvation,  or  improvement  of  his  principal's  estate, 
when  the  tacta  come  to  the  knowledge  of  the  principal,  the  property 
had  been  consumed  or  expended  in  such  a  way  that  the  property  can- 
not be  reaUMwi,  or  the  contract   repudiated,  the  priudpal  will  not  be 

3.  Sah E.    Same.     Prmeipal's  opUoa  to  repudiaie  action  of  agent,  muti  ratify 

or  repudiate  promptly.  Where  the  principal  has  tke  option  to  repudi- 
ate the  contract,  or  to  ratify  it,  he  is  bound  to  do  one  or  the  other 
promptly. 

4.  Save.    Saiat,    JVineipoZ,  riyit  to  repudiatt,  even  if  ienefEoo/  to  him.     A 

party  cannot  so  deal  with  an  unauthorizOl  person,  assuming  to  act  as 
agent,  «o  a«  to  leave  the  principal  no  optinn,  and  to  compel  him  by 
force  of  the  mere  foot  that  the  transaction  has  been  Ibr  his  benefit,  to 
ratify  the  contract 


PROM   BLODNT. 


At  the  December  Term,  1866,  this  cause  was  heard 
before  Cbaneellor  O.  P.  Temple,  who  dismissed  the 
bill,  aad  oompkinaDt  appealed  to  this  Coart. 

James  R.  Cocke  &  William  A.  Hendbbson,  for 
comphunant. 
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Alfbed  Caujwell,   for  respondentia. 

Geobqe  Andrews,  J,,  delivered  the  opinion  of  tJie 
Court. 

Mrs.  Storm,  the  defendant,  was  the  equitable  owner 
of  a  &rin  in  Roane  Coanty.  With  the  purpose  of  cul- 
tivating and  improving  the  premises,  she  leased  them 
to  one  Brinkman,  and  also  constituted  him  her  agent, 
to  make  certain  improvements  upon  the  estate,  the  na- 
ture and  character  of  which  improvements  do  not  ap- 
pear in  proo£  For  the  purpose  of  enabling  Brink- 
man  to  carry  on  the  iann,  and  make  the  necessary  im- 
provements, Mrs.  Storm  gave  him  a  letter  of  credit, 
authorizing  him  to  draw  on  one  DeArmond,  to  the 
amount  of  three  hundred  dollars.  DeArmond  being 
unable,  or  unwilling  to  furnish  the  money,  Brinkman 
applied  to  W".  S.  McEwen,  who  agreed,  upon  the  per- 
sonal guaranty  of  Brinkman,  to  iumish  the  required 
credit,  and  did  accordingly  supply  Brinkman  with  cash 
and  various  articles  for  the  use  of  the  &rm,  to  tbe 
amount  of  over  three  hundred  dollars.  Two  hundred 
and  fifty  dollars  of  thb  amount,  and  perhaps  the  whole, 
was   afterwards  repaid  to   McEwen  by  Mrs.  Storm. 

But  Brinkman,  after  this  time,  requiring  further  sup- 
plies, and  McEwea  being  unwilling,  in  consequence  of 
delay  in  the  former  payment,  to  make  ftirther  advances, 
Brinkman  presented  the  letter  of  credit  to  complainant, 
Williams,  who,  upon  the  credit  of  Mrs.  Storm,  gave  to 
Brinkman  a  letter  of  credit  to  McEwen,  for  the  fur- 
ther amount  of  three  hundred  dollars.  It  does  not  ap- 
pear whether   Williams  was   aware  of  the    previous    ad- 
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vances  made  by  McEwen.  Upon  the  credit  of  Wil- 
liams, thus  obtfuned,  Brinkman  procured  from  McEwen, 
cash  and  other  articlea,  to  the  amount  of  abont  three 
hundred  and  eighty  dollars,  which  were  employed,  as 
Brinkman  testifies,  in  improvements  and  expenses  on 
Mrs.  Storm's  land,  but  in  what  manner  does  not  ap- 
pear. This  amount  has  been  repaid  to  McEw^i  by 
complainant. 

Mrs.  Storm  resided  in  Europe,  and  tltere  is  no  evi- 
dence that  she  had  any  knowledge  of  the  transaction 
with  Williams,  till  the  filing  of  complunanf  s  bill. 
The  bill  in  this  cause,  is  filed  by  Williams,  to  compel 
payment  by  Mrs.  Storm,  of  the  amount  thus  advanced 
by  him.  Upon  the  hearing,  on  pleadings  and  proof, 
die  Chancellor  dismissed  the  bill,  and  the  complainant 
appealed  to  this  Court. 

The  letter  of  credit  given  by  Mrs.  Storm  to  Brink- 
man,  and  addressed  to  DeArmond,  constituted  no  au- 
thority to  Brinkman  to  procure  t^is  loan  by  credit  from 
Williams,  and  there  is  no  proof  whatever,  that  Brink- 
man  had  any  authority,  as  Mrs.  Storm's  agent,  to  bind 
her  in  the  transaction.  But  it  is  claimed  ibr  com- 
plainant, that  Mrs.  Storm,  by  her  conduct,  held  Brink- 
man  out  to  the  world  as  her  agent,  and  thns  rendered 
herself  liable  for  any  contracts  he  might  make  in  her 
name,  and  that,  as  the  supplies  procured  throngh  com- 
plainant's credit  were  applied  to  her  use  and  benefit, 
she  is  legally  bound  to  pay  for  them.  There  is  noth- 
ing to  show  that,  in  the  present  case,  Mrs.  Storm  held 
Brinkman  oat  to  tiie  world  as  her  agent,  duly  author- 
ized to  borrow  money,  or  to  purchase  property  on  credit 
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in  her  name.  There  ia  nothing  in  the  agency  proven 
to  have  existed,  which  requires  the  existence  of  such 
aathority;  and  the  simple  fact,  that  she  paid  the  debt 
first  incurred  by  Brinkman  to  McEwen,  cannot  he  con- 
sidered as  a  binding  admiesion  on  her  part,  of  his  aa- 
thority  to  make  similar  contracts  in  her  name  in  the 
future. 

There  is  no  proof  that  Williams  knew  of  the 
former  transaction  with  McEwen.  So  &r  as  appears, 
he  proceeded  solely  upon  the  letter  of  credit  to  De 
Armond,  which  was  exhibited  to  him,  and  upon  his 
belief  in  the  good  iaith  of  Brinkman,  and  the  respons- 
ibility  of  Mrs.   Storm. 

The  authority  of  Brinkman  extended  only  to  the 
borrowing  of  the  sum  of '  three  hundred  dollars,  and 
that  only  upon  his  letter  of  credit  to  DeArmond. 
And  even  if  that  authority  were  held  to  extend  to  the 
borrowing  of  that  particular  sum  of  McEwen,  instead 
of  DeArmond,  it  was  then  exhausted,  and  could  not 
be  extended  into  a  general  authority  to  borrow  as 
many  sums  and  of  as  many  different  persons  as  he 
might  subsequently  think  fit  to  require.  The  com- 
plainant had  notice  of  Brinkman's  want  of  authority; 
and  thoi^h  his  case  is  a  hard  one,  he  must  be  held 
to  have   loaned  to   him  bis  credit  at  his   peril. 

The  general  rule  is  unquestioned,  that,  if  an  ^ent 
exceeds  his  authority  in  purchasing  property,  or  other- 
wise making  engagements  in  the  name  of  his  principal, 
and  the  principal  knowingly  receives  and  retains  the 
property,  or  accepts  the  benefit  of  the  engagement 
made,    he    thereby    ratifies    the    contract    made     by     his 
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agent.  But  this  rule  only  applies  in  cases  where  the 
principal  has  knowledge  of  the  transaction,  and  an  op- 
portunity  to  repudiate  the  acta   of  the  assumed  agent. 

If  an  agent  has,  by  acts  and  contracts,  beyond  the 
eoope  of  his  authority,  and  without  the  knowledge  of 
his  principal,  purchased  property  or  borrowed  money  lo 
the  name  of  his  principal,  and  expended  the  same  in 
the  care,  preservation,  or  improvement  of  his  principal's 
estate;  and  at  the  time  when  the  transaction  come  to 
the  knowledge  of  the  principal,  the  property  has  been 
consumed,  or  expenditures  made  in  such  manner  that 
the  property  cannot-  be  restored,  or  the  contract  repudi- 
ated, the  principal  is  not  bound.  Where  the  princi- 
pal has  the  option  to  repudiate  the  contract,  or  to 
ratify  it,  be  is  bound  promptly  to  do  either  the  one 
or  the  other.  But  a  party  cannot  so  deal  with  an 
unauthorized  person  assuming  to  act  as  agent,  as  to 
leave  the  principal  no  option,  and  to  compel  him  by 
force  of  the  mere  fiict  that  the  transaction  has  been 
for  his  benefit,  to  ratify  the  contract:  1  Am.  Lead. 
Cases,    574. 

It  does  not  appear  in  this  case,  how  the  money 
obtained  by  Brinkman,  upon  the  complainant's  credit, 
was  expended;  what  improvements  were  made ;  what 
expenses  of  the  &rm  were  defrayed  or  what  property 
purchased  by  its  means  or  whether  any  of  such  prop- 
erty or  improvements  remain  for  the  benefit  of  the 
defendant,  or  that  the  improvements  and  purchases  were 
such  as  Brinkman  was  authorized  by  her  to  make;  and 
while  the  hardship  to  the  complainant  is  obvious,  it 
cannot   be     permitted    that    unsathorized    persons    shall 
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make  improvemente  in  their  own  discretion,  upon  the 
estates  of  others,  without  the  knowledge  of  the  owner, 
and  when  too  l&te  to  repudiate  the  unauthorized  action, 
call  upon  the  owners  to  ratify  it  by  paymeit  of  the 
expenses  incurred.  It  may  or  may  not  be,  that  the 
benefit  aocruing  to  the  defendant  in  this  case,  may  im- 
pose upon  her  a  moral  obligation  to  pay  for  these  pm> 
chases,  expenses  and  improvements;  but  to  hold  that  the 
obligation  is  a  legal  one,  would  place  it  in  the  power  of 
unauthorized  persons,  to  improve  the  holders  of  property 
out  of  their  estates. 

The  decree  will  be  affirmed. 


Robert  Gkideh  vs.  James  C.  Harbisok. 

.  Defect  id  kecobd.  Came  rtmanded  for  additional  prtx^.  Wben  it 
appmra  irom  the  Kcotd  presented  to  the  Court  tor  the  determinatioii 
of  a  cause,  that  more  ntisfactory  evidence  can  be  obtained  upon  the 
queatiou  preseDted  for  its  decimon,  and  if  produced,  will  enable  the 
Codtt  to  come  to  a  more  Batiifactoiy  conclmdon,  the  canae  will  be  le- 
rnauded  to  the  Court  below,  for  additional  praaS. 


FBOM  BLOUNT. 


At  the  June  Term,  1867,  CSianoellor  Seth  J.  W. 
LucKEY  pronounced  a  decree  in  &vor  of  complainant, 
from  which  deo-ee   respondent   appealed. 
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Baxteb,  Champion  &  Ricks,  for  complainant. 

Temple    &   Asdbews,    Jas.    V/'.    Deadbbick    and 
Geo.  Bbown,   for   respondent. 

RoBEBT    McFarlasd,  Special    Judge,  delivered  the 
opinion  of  the  Coart. 

This  bill  vas  filed  in  the  Chancery  Court  at  Ma- 
lyville,  in  May,  1865,  allying,  in  substance,  that,  on 
the  25th  of  November,  1862,  he  sold  to  the  defend- 
ant a  tract  of  land  in  Blount  County,  for  sixteen  hun- 
dred dollars ;  and  that  a  title  bond  waa  executed,  a 
copy  of  which  is  exhibited  with  the  bill.  The  title 
bond  provides  that  the  price  of  $1,600  was  to  be  di- 
vided into  two  payments — $1,300  due  the  25th  Novem- 
ber, 1862,  and  $300  dne  the  25th  November,  1863,  for 
which  amount,  not«s  under  sea],  were  executed.  The 
bill  alleges  that,  in  &ct,  only  the  latter  note  was  exe- 
cuted ;  that  the  first  payment  was  arranged  in  the  fol- 
lowing mann^ :  Complainant  was  uixious  to  realize 
money  out  of  the  sale  of  his  land,  to  enable  him  to 
leave  the  coimty.  The  defendant  was  in  possession  oi 
two  slaves,  a  woman,  Celia,  and  her  child,  Harriet, 
which  the  defaidant  and  others,  represented  as  belong- 
ing to  his  wife.  One  George  Griffith  wanted  to  buy 
said  slaves,  but  would  not  do  so  unless  the  conveyance 
was  regularly  executed  by  defendant  and  his  wife, 
which  bong  done,  he  was  willing  to  give  $1,300  for 
the  slaves.  With  this  understanding,  complainant 
agreed  to  take  the  slaves  in  satis&ction  of  the  $1,300, 
provided  defendant's  wife  would  join  in  the  bill  of  sale, 
14 


KNOXVILLE: 


Bobert  Qrider  «■,  Jamca  C.  Haibic(»i. 


and  submit  to  a  privy  examination  tonching  ite  exe- 
cution. 

That,  accordingly,  the  defendant  wrote  a  bill  of  sale, 
signed  his  own  and  his  wife's  name;  that,  under  the 
bill  of  sale  the  slaves  were  sent  to  him,  and  re- 
mained in  his  possession ;  but  that  it  was  expressly 
stipulated  between  him  and  the  defendant,  that  the 
ounveyance,  in  its  present  form,  was  not  to  be  accepted 
until  acknowledged  by  the  wife,  in  the  manner  before 
stated. 

That  the  matter  stood  thus,  until  the  fell  of  1863, 
when  he  was  captured  and  token  South  by  the  rebel 
troops.  He,  in  the  meantime,  was  laboring  to  have 
the  matter  adjusted.  He  was  retained  in  prison  about 
a  year,  and  in  the  meantime,  the  value  of  the  slaves 
was  destroyed  by  the  result  of  the  war,  and  finally, 
the  institution  abolished.  He  prays  either  for  a  rescis- 
sion of  the  contract,  or  for  a  decree  for  the  entire 
amount  of  purchase  money  and  interest,  including  both 
paymente — the   ?300   note  being   unpaid. 

The  answer  admits  the  purchase  of  the  \aad,  the 
execution  of  the  title  bond,  the  execution  of  the  $300 
note ;  but  says  the  "  balance  of  Sfud  purchase  money 
of  $1,300  was  fully  paid  and  discharged  by  the  sale 
and  delivery  to  complainant  by  the  defendant  and  his 
wife,  of  the  negro  woman,  Celia,  and  her  child,  Har- 
riet." That  the  defendant  and  his  wife  sold  to  com- 
plainant the  said  n^ro  woman  and  her  child,  in  pay- 
ment and  satisfection  of  the  said  sum  of  $1,300,  and 
the  same  were  so  received  by  the  complainant  as  a 
full  and   complete   satisfection." 
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That  he  did  sign  his  wife's  name  to  the  bill  of  sale, 
but  that  it  was  done  at  her  request,  aud  in  the  pres- 
ence  of  the  oomplainant.  That  complainant  received 
and  retained  possesEdon  of  the  slaves,  and  made  no  com- 
plaint until  he  found  that  the  slaves  were  about  to 
be  lost.  Saya  that  his  wife  was  always  ready  to 
acknowledge  the  execution  of  the  bill  of  sale,  and 
submit  to  a  privy  examination,  but  she  was  prevented 
from  doing  so  by  reason  of  the  occupation  of  the 
country   by   rebel    troops,    of   whom  diey  stood   in   fear. 

The  answer  also  insists  that  complainant  bought  the 
two  negroes  to  keep,  and  suffered  no  loss  by  reason 
of    the    bill    of    sale    not    being    acknowledged. 

The  proof  is,  in  substance,  about  this :  It  was  gen- 
erally understood  by  all  parties,  that  the  title  to  the 
slaves  was  in  the  defendant's  wife.  It  was  so  understood 
by  both  the  complainant  and  defendant,  and  that  it  waa 
for  her  to  join  in  the  bill  of  sale.  The 
I  speak  of  the  sale  of  the  land,  and  the  bill  of 
sale  of  the  slaves  having  both  been  made  about  the 
same  time ;  but  in  fiict  the  title  bond  was  executed  the 
26th  of  November,  1862,  and  the  bill  of  gale  executed 
the  13th  of  March,  1863.  No  witness  epeaks  to  the 
direct  point,  as  to  whether  or  not,  at  the  time  of  the 
bill  of  sale  and  slaves  were  delivered,  there  was  a 
stipulation  that  the  sale  and  acceptance  of  the  slaves  in 
satis&otion  of  the  1 1,300,  was  dependent  upon  the 
condition  that  the  bill  of  sale  was  acknowledged  by 
the  wife  in   the   manner  prescribed. 

There  is  complete  evidence  that  both  parties  seemed 
to  r^ard  this  as   necessary,  and  the   defendant   and  wife 
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were  several  times  applied  to,  to  go  to  Maryville  and 
have  the  privy  examinatiou  made,  and  generally  ex- 
pressed a  willingnesB  to  do  bo,  but  said  they  were  a&aid 
of  the  rehel  troops,  hut  that  they  would  do  eo  at  any 
convenient  time.  The  evidence  of  George  GrifBtt,  to 
whom  complainant  said  he  had  negotiated  a  sale  upon 
condition  Mrs.  Harbison  would  join  in  the  conveyance, 
showB,  that  before  the  sale  to  the  complainant,  he  bar- 
gained for  the  slaves  for  his  son-in-law,  hut  because 
afraid  of  the  title,  the  trade  was  not  consummated;  but 
he  says  he  had  no  connection  with  complunant's  trade. 
There  is  some  evidence  that  at  least  one  purchaser  was 
deterred  from  buying  from  complainant,  on  account  of 
the  supposed  defect  in  the  title.  On  the  other  hand, 
there  is  some  evidence  that  oomplainant  was  satisfied  to 
keep  the  slaves  for  his  own  use,  and  spoke  of  going 
to   Kentucky   with   them. 

There  is  no  evidence  as  to  the  origin  of  the  title 
to   the  slaves,  or  as  to  where  the  title  really   was. 

There  is  some  other  evidence  not  material  now  to 
be   noticed. 

The  case  as  now  presented  by  this  record,  is  by  no 
means  free  from  difficulty.  For  the  defendant  it  is 
argued  and  authorities  cited,  to  prove,  the  complainant 
being  in  possession  of  the  slaves  under  a  bill  of  sale 
good  against  the  husband,  containing  warranty  of  title, 
that  he  has  no  right  to  have  the  sale  of  the  slaves  to 
him  rescinded.  But  the  ground  upon  which  the  bill 
places  this  case  is,  that,  in  £ict,  the  bill  of  sale  was 
never  accepted;  that  he  contracted  for  the  title  of  Mrs. 
Harbison;    that   the   defendant  was  to  procure   this  title; 
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»id  that,  until  this  was  done,  the  sale  of  the  slaves  to 
him  was  incomplete,  aad  his  deht  against  the  defendant 
for  the  first  payment  of  $1,300  upon  his  land,  not  ex- 
tinguished. The  Chancellor  held,  that  the  sale  of  the 
sUves  was  not  complete,  and  rendered  a  decree  for  the 
whole  amount  of  the  purchase  money  and  interest,  and 
ordered  a  sale  of  the  lands  in  satis&ction  thereof, 
allowing  no  ahatement  for  the  hire  of  the  slaves  during 
the  time  they  were  in  oomphunant's  possesion,  although 
the  record  does  not  show  that  he  offered  to  return 
them. 

We  are  of  opinion  that  a  proper  determination  oi 
this  case  depends  very  materially  upon  the  question, 
whether  or  not,  at  the  date  of  said  transaction,  Mrs. 
Harbison  had  a  separate  estate  in  these  slaves  so  as  to 
make  it  necessary  for  her  to  join  in  the  conveyance. 
How  this  feet  really  was,  this  reoord  does  not  satisfiic- 
torily  establish.  That  the  parties  all  so  understood  it, 
there  is  no  doubt;  but  whether  this  was  so  in  point 
of  feet,  or  only  their  mistaken  opinion  of  the  law  rela- 
tive to  the  conveyance  of  slaves  acquired  by  warranty, 
does  not  clearly  appear.  It  is,  perhaps,  true,  that  the 
legal  effect  of  the  reoord  upon  this  question  is  either 
one  way  or  the  other — ^that,  in  legal  contemplation, 
the  feet  is  either  established  or  it  is  not  established; 
but  there  is  no  evidence  of  the  origin  of  the  title  to 
these  slaves.  If  such  separate  estate  existed  in  Mrs. 
Harbison,  we  may  safely  assume  that  there  is  some 
means  of  establishing  the  &ct  by  legal  l«stimony.  That 
more  satisfectory  proof  may  be  had  upon  this  question, 
IB  apparent   from  the  nature   of  the  case. 
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yfe  are  not  satisfied,  upon  the  present  state  of  this 
record,  to  let  this  decree  stand. 

There  is  in  existence,  we  may  safely  assume,  more 
satisfectory  evidence  upon  this  qnestioD,  which  we  regard 
as  important,  if  not  vital  to  the  case;  and  this  evi- 
dence, if  produced,  will  enable  the  Court  to  come  to  s 
more   satisfactory   conclusion. 

And  the  ([uestion  now  arises,  as  to  the  power  of 
this  Court  to  remand  the  cause  for  additional  testimony. 
The  parties  and  their  counsel,  have  made  up  the  record, 
and  it  may  be  said  they  have  the  right  to  demand 
decision  upon  the  record  as  they  choose  to  present  it. 
Without  entering  into  the  discussion  of  this  question, 
it  will  be  sufBcient  to  say,  that  the  practice,  though  it 
might  have  been  originally  doubtful,  is  sanctioned  by 
authority:  See  the  case  of  John  J).  Cowan  va.  Dodd 
&  Mitchell,  3  Coldwell,  279.  And  we  are  the  more 
willing  to  adopt  this  course,  inasmuch  as  it  will  avoid 
the  dai^;er  of  determining  the  case  upon  an  assumption 
of  fects,  which,  though  justified  by  the  record,  might, 
in  reality,  be  erroneous;  and  the  danger  of  doing  prac- 
tical injustice  to  the  parties  by  a  final  decision  at  pre- 
sent,  appears  to  be  very  great. 

Without  expressing  any  more  decided  opinion  upon 
the  questions  in  the  cause,  the  decree  will  be  reversed 
and  the  cause  remanded  to  the  Chancery  Court  at  Ma^ 
ryville  for  additional  testimony  upon  the  question  indi- 
cated. 

The  costs  of  this  Court  will  be  divided. 
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1.   KtOHT  OF    DIBTBIBUTEES  TO  PARTTTIOir    LUrD   OB   eLl.T^.       Proptrti 

Temaiinng  w  Atpoaatim  r^  Ae  widoK.  John  Hilknuui  died  in  1860, 
leaviiig  a  widow  and  ten  diitributees,  and  the  owner  of  land  andalavei, 
which  a  portion  of  Ilia  hcira  agreed  ttiat  the  widow  ahonld  hold  for  life, 
which  Bhe  did  until  her  death,  in  1865.  Held  that  the  diatribnteea  who 
did  not  join  in  the  agreement  with  the  othera,  cannot  itow  hold  th«m 
TCspoiuible  for  the  t«nt  of  the  land,  <»■  the  value  of  the  Blave*  left  in 
the  posaes^on  of  the  widoi^  for  this  agreement  did  not  preclude  a  par- 
tition, at  any  time,  on  the  part  of  those  who  did  not  Join  in  the  agree- 
ment, and  the;  are  not  now  entitled  to  rent  or  hire  &om  the  other 
children. 
i.  Appeal!  before  jmal  decree  may  be  oUomed  by  ike  Chane^xr,  bid  there  m/uet  be 
afinal  decree  be/ore  a  \eril  of  error  will  tie.  A  Chancellor  aa,y,  in  hii 
discretion,  grant  an  appeal  from  a  decree  that  does  not  dispose  of  the 
entire  cause,  but  a  writ  of  error  does  not  lie  except  from  a  final  decree. 
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There  was  a  decree  in  this  cause  at  the  July  Spe- 
dal  Term,  1867,  in  fevor  of  the  defendants,  and  an 
appeal  by  the  complainants.  Chancellor  Seth  J.  W. 
LucKEY,   presiding,  by  interchange. 

Temple  &  Andbbwb  and  James  "W.  Deadekick, 
for  complainants. 

Cocke  &  Hesd^bsos,  for   respondents. 

RoBBHT  McFabland,  Special  Judge,  delivered  the 
opinion  of  the  Court. 
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The  oomplainaDte  in  this  case,  Margaret  Hehns  and 
Rebecca  Kidd,  both  femes  covert,  are  the  grand  daugb- 
tere  of  John  Hillsman,  who  died  inteetate,  in  Knox 
County,  about  the  month  of  December,  1850.  Their 
father,  John  Lonas,  and  their  mother,  Evaline  Lonas, 
who  was  the  daughter  of  said  John  Hillsman,  both 
died  previous  to  the  year  1850.  Mrs.  Helms  and  Mrs. 
Kidd,  with  their  husbands,  join  in  this  bill  against 
Gordon  Mynatfc,  administrator  of  the  estate  of  John 
Hillsman,   for  an  account   of  the   personalty. 

The  other  heirs  and  distributees  are  made  paridea, 
and  a  sate  of  the  land  and  slaves,  for  partition  and 
distribution,  is  prayed  for.  The  administrator,  and  a 
part  of  the  defendants,  answer,  and  among  other  things, 
insist  that  the  complainante  are  chargeable  with  a  large 
amount  of  advancements  made  by  the  intestate,  to  their 
mother,  in  her  lifetime,  as  well  as  advancemeuta  made  to 
the  complainants,   since  her  death. 

Under  an  interlocntory  decree,  an  account  was  taken 
and  filed.  At  the  October  Term,  1859,  another  account 
was  ordered,  but  not  taken  until  October,  1865.  To 
the  first  report,  exceptions  were  filed  by  the  complain- 
ant; and  to  the  last  report,  exceptions  were  filed  by 
both  parties.  At  the  July  Term,  1867,  a  decree  was 
pronounced  by  the  Chancellor,  settling  the  principles, 
and  recommitting  the  cause  to  the  Master  for  a  further 
account,  in  accordance  with  instructions  embodied  in  the 
decree.  From  this  decree,  the  defendants  prayed  and 
obtained  an  appeal  to  this  Court,  the  Chancellor  being 
of  opinion,  that  it  was  a  proper  case  for  granting  the 
appeal  before   taking  the  account.       The  appeal  was  only 
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prosecuted  by  two  of  the  defendanta.  It  appears  that, 
after  tlie  appointment  and  qualification  of  the  defendant, 
Mynatt,  as  administrator,  he  was  proceeding  to  sell  the 
personalty,  and  had  also  obtained  an  order  from  the 
County  Court  of  Knox  County,  to  sell  the  slaves;  and 
one  slave  was  actually  sold  to  one  of  the  heirs,  Rich- 
ard Hillsman,  and  after  deducting  from  the  price,  the 
amount  of  a  note  held  by  him  against  the  intestate, 
the  balance  was  chained  to  him  as  part  of  his  distribu- 
tive share.  On  the  25th  of  March,  1851,  an  agree- 
ment in  writing,  was  entered  into,  signed  by  all  the 
parties  except  Kidd  and  wife,  which,  in  substance,  pro- 
vides, that,  in  lieu  of  the  dower  that  had  been  assigned 
to  the  widow,  and  her  year's  support,  that  had  also 
been  assigned,  she  was  to  have  the  use  and  possession 
of  the  home  farm  and  slaves  unsold,  during  her  life  or 
widowhood,  she  agreeing  to  pay  a  certain  sum  yearly 
towards  the  education  of  Joseph,  the  youngest  son,  to 
whom  s  latge  sum  was  due  to  make  his  share  equal 
to  the  advancements  made  to  the  others ;  and  this  agree- 
ment provides  that  the  sale  of  the  property  shall  pro- 
ceed no  iiirther,  but  that  it  be  left  in  the  possession 
of  said  widow. 

The  report  of  the  Master,  made  to  the  October 
Term,  1865,  shows  that  the  widow  remained  in  pos- 
session of  the  land  and  received  the  rents,  until  her 
death,  on  the  28th  of  January,  1865;  and  that  Wm. 
Hillsman  and  S.  H.  Johnson  were  in  possession  from 
that  time  until  the  land  was  sold,  by  a  decree  in  the 
cause. 

The    report   also    shows    that    tlie    negroes    remained 
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in  the  service  of  the  widow,  and  were  not  sold  or 
hired  out,  bat  were  emandpated  by  the  change  in  the 
constitution. 

Upon  this,  the  Chancellor  was  of  opinion,  that  the 
complainants  were  not  bound  by  tlie  provisions  of  the 
agreement  of  the  25th  of  March,  1851.  Mrs.  Kidd 
did  not  execute  the  paper  at  all,  and  there  was  no 
privy  examination  of  Mrs.  Helms  touching  her  execu- 
tion of  the  agreement;  and  that,  aa  the  sale  of  the 
slaves  was  prevented  by  this  agreement,  the  complain- 
ants are  entitled  to  one  tenth  (there  being  ten  shares) 
of  the  value  of  these  slaves  at  the  date  of  the  agree- 
ment, which  is  declared  to  be  a  general  charge  upon 
the  interests  of  all  the  other  defendants  in  the  estate; 
and  the  decree  provides,  that  the  Master  shall  report 
the   amount  due  them  upon   this  basis. 

This,  we  think,  is  erroneous.  The  order  obtained 
by  the  administrator  from  the  County  Court,  for  the 
sale  of  the  slaves,  is  in  the  record.  It  was  made  up- 
on an  ex  parte  application,  and  is  manifestly  a  nullity — 
the   Court  having  no  jurisdiction. 

It  was  not  the  duty  of  the  administrator  to  proceed 
with  the  sale  of  the  slaves  under  this  order.  The 
sale,  if  made,  would  have  been  void  as  to  minors, 
married  women,  and  all  parties  not  expressly  assenting 
to  it.  The  agreement  of  the  parties  that  this  sale 
should  not  proceed  was  superfluous,  and  it  presented 
no  obstacle  in  the  way  of  complainants  at  any  time 
filing  their  bill  for  a  division  or  sale  of  the  slaves ; 
and  this  bill  was  actually  filed  for  that  purpose  in 
April,    1856.       The   loss    to    the    complainants   of   their 
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interest  in  these  slaves,  cannot  in  any  legal  sense,  be 
attributed  t«  the  execution  of  this  paper  by  the  other 
parties.  This  agreement  might  be  effective  against 
those  who  executed  it,  so  far  as  to  release  their  in- 
terest in  the  hire  of  the  slaves  during  the  time  Uie 
widow  had  them,  but  as  to  the  interest  of  the  others 
who  did  not  execute  the  agreement,  it  would  have  no 
effect  whatever,  but  leave  them  all  the  remedies  they 
had  before. 

The  Chancellor  was  also  of  opinion,  that  the  com- 
plainants are  entitled  to  their  one  tenth  of  the  rents 
and  profits  of  the  land,  during  the  time  it  was  in 
possesion  of  the  widow,  and  this  is  declared  to  be  a 
charge  upon  the  shares  of  the  defendants  at  lai^e. 
This,  it  is  argued,  results  from  the  f^eement  of  the 
'  other  heirs,  that  she  should  remain  in  possession  during 
life  or  widowhood.  This  is  also  erroneous.  Those  of 
the  heirs  who  might  see  proper  to  do  so,  could  cer- 
tainly agree  that,  so  &r  as  their  interests  were  con- 
cerned, the  widow  should  remain  in  possession  of  the 
land  during  life.  This  would  not  make  them  respons- 
ible to  the  other  heirs  who  did  not  agree,  for  their 
shares  of  the  rents.  The  agreement  of  part  of  the 
heirs,  that  the  widow  should  remain  in  possession, 
would  not  preclude  the  right  of  the  others  to  a  parti- 
tion at  any  time.  The  parties  who  did  not  agree  to 
this  arrangement,  would  have  precisely  the  same  rights 
they  had  before — neither  more  nor  less.  Whether  the 
complainante  would  be  entitled  to  a  decree  against  the 
the  widow,  or  her  personal  representatives  for  the  rente, 
need    not    now    be    determined.      No    such    relief  was 
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asked  for.  In  feet,  the  widow,  Eebecca  Hillsmau,  was 
not  made  a  party  to  the  bill,  although  the  record 
shows  that,  on  the  2nd  of  Ai^uAt,  1865,  her  death 
was  Buggested  and  admitted,  and  by  consent  of  parties, 
the  cause  revived  t^;ain8t  Wm.  Hillsman,  her  ad- 
ministrator. 

The  complfunants  also,  in  argument,  insist  that  there 
are  errors  in  the  decree  against  thetn,  as  to  advance- 
ments. They  did  not,  however,  appeal  from  the  decree, 
but  seek  to  have  it  now  reviewed  in  this  Court,  by 
a  writ  of  error,  which  they  have  sued  out.  This 
writ  of  error  must  be  dismissed.  The  decree  of  the 
Court  below  is  not  final;  and  although  the  Chancellor 
may,  in  his  discretion,  grant  an  appeal  at  this  stage 
of  the  case,  a  writ  of  error  does  not  lie,  except  from 
a  final  decree:  Code,  3155,  3176.  This  decree  is 
not  final:  See  Delap  d  ala,  vs.  Hunter  el  a&.;  1 
Sneed,   101. 

The  decree  of  the  Chancellor  will  be  reversed  and 
modified  as  indicated  above,  and  in  other  respects  af- 
firmed, and  the  cause  remanded  to  he  proceeded  with. 
The  costs  of  this  Court  will  he  divided. 
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Reynolds  t».   Bakeb   and  Walseb  Bbothebs. 

1.  BEDEMPnOM.  Tkurightii  notaSUOuUo/  lMtitotiim,lna  a  Umt^pro- 
perfy.  The  Iftw  of  ndtmpioa  is  a  Btatole  which  confers  upon  the  pail; 
vhoae  landhas  been  aold  for  debt  by  ezecniion,  etc,  the  right  to  re- 
deem or  pnrchase  it  within  two  years  after  the  sale.  The  right  of  re- 
demption hat  never  been  conddered  a  statute  of  limitation ;  it  ii  Created 
and  clasufied  as  a  law  of  properly,  and  not  of  remedy, 

2  Bake.  iStatiUe  t^  UmUatiaw  dtfined.  A  StatnCe  of  Limitations  is  a 
law  which  preecribee  the  time  daring  which  a  title  may  be  acquired  to 
property,  by  virtue  of  an  advene  poasesaion  or  eqjc^mcDt;  or  it  la  a 
law  which  prescribe!  the  tim^  at  the  end  of  which,  no  action  at  law  or 
mit  in  equity,  can  be  maintained. 

3.  Sakb.  Tvio  years  aJiovitd  to  redeem  land.  Section  — ,  of  the  Code,  an- 
thorim  the  debtor,  whoae  land  has  been  sold  nnder  an  execution,  etc, 
to  redeem  it  within  two  years  after  the  sale,  either  from  the  pnrchaser, 
or  from  any  one  claiming  under  him. 

1.  ThtAaqftSt  ISiA  0^  May,  1865,  cAopfcr  10,  and  tectum  4,  ii  uneorutilu- 
lional  md  void.  The  4th  section,  chapter  10,  of  the  Act  patted  the  18th 
of  Hay,  lSe5,  iatmcunatntiooal  and  void,  so  &r  as  it  tuidertakee  to  au- 
thorise the  redemption  of  land  aold  mure  than  two  years  before  the  pas- 
sage of  this  Act,  and  which  the  debtor  did  not  oSer  to  redeem  within 
two  yean  after  the  sale.    This  is  the  general  mle. 

6.  BiOBT  or  BEDXMpnoN.  WhaiUmta/betxtendedbegondtwayean.  The 
azception  to  the  rule  is,  where  fraud  prevented  a  ledemptlon,  or  the 
tiioe  is  extended  by  the  parties ;  or,  perhaps,  exceptions  should  be 
allowed  on  account  of  dureaB,  imprisonment,  or  overwhelming  power, 
and  the  like ;  or  when  war  was  raging  in  the  country  of  the  residence 
of  the  debtor  and  pnrchaser ;  or  on  the  ground  that  courts  of  equity 
grant  relief,  under  many  cfrcunutances,  against  (brieitur^  etc. 


FBOM    KNOX 


At  the  May  Term,  1867,  there  was  a  deci<ee  for  the 
complainante,  and  an  appeal  by  l^he  defendants.  Chan- 
cellor Seth  J.  W.  LucKEY,  presiduig. 
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Temple  &  Andbews,  and  James  W.  Deadebice, 
for   compl^nant. 

Cocke  &  Hendbbson,   for  reapondente. 

Henbv  Q.  Smfth,  J.,  delivered  the  opinion  of  the 
Conrt. 

The  &ct8  material  to  present  the  questions  upon 
which   the  case  tuma,   are  these : 

Wallace  bought  the  land  in  controversy,  on  the 
2d  day  of  June,  1860,  at  execution  sale,  upon  judg- 
ment against  Keynolds.  Within  two  years  after  the 
sale,  the  Walker  Brothers  being  judgment  creditors  of 
Beynolds,  redeemed  the  land  from  Wallaoe;  and  soon 
after  the  expiration  of  the  two  years,  obtained  a  con- 
veyance of  the  land  from  the  Sheriff.  Afterwards, 
Emd  on  the  I2th  day  of  February,  1863,  they  sold 
and  conveyed  the  land  to  Baker.  Before  the  convey- 
ance to  Baker,  and  after  the  expiration  of  the  two 
years,  and  while  the  Walker  Brothers  held  the  title  to 
the  land,  Reynolds  proposed  to  them  to  redeem,  which 
they   declined   to   allow   him   to  do. 

The  bill  was  filed  on  the  14th  day  January,  1865, 
by  Reynolds,  against  Baker  and  the  Walker  Brothers; 
and  the  purpose  and  prayer  is  to  enforce  the  right  of 
redemption.  Reynolds  grounds  his  claim  of  right  to 
redeem,  upon  the  4th  section  of  the  constitutional 
amendments,  of  February  22,  1865,  and  upon  the  Act 
of  the  General  Assembly,  of   May   30,  1865,  chapter  10. 

The  4th  section  of  the  constitutional  amendments, 
and  the    Act  of  May  30,    1865,   chapter   10,  sections  1 
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and  2,  ordain  and  enact  that  no  statute  of  limitations 
shall  be  held  to  operate  from  the  6tii  da,j  of  May,  1861* 
I  to  the  lat  day  of  January,  1867, 

And  the  4th  section  of  the  Act  enacts  that  the  time 
between  those  days  shall  not  be  computed  or  held  to 
operatct,  in  cases  where  real  estate,  sold  under  execution, 
decree,  etc.,  is  subject  to  redemption. 

The  Code,  sections  21,  24,  etc.,  authorizes  the  debtor, 
when  land  has  been  sold  under  execution,  et«.,  io  redeem 
it  within  two  years  after  the  sale,  from  the  punjiaser,  or 
any  one  claiming  under  him. 

It  is  apparent,  from  the  foregoing  statement,  that  the 
two  years  after  the  sale  expired  before  the  offer  to  re- 
deem was  made  by  Reynolds,  and  before  the  filing  of 
hie  bill,  and  before  the  constitutional  amendment  of 
February  22,  1865,  was  ordained,  and  before  the  Act  of 
May  30,  1866,  was  enacted. 

And  further,  that  if  the  time  between  the  6th  day 
of  May,  1861,  and  the  day  of  the  offer  to  redeem,  or 
the  date  of  the  filing  of  the  bill,  be  dropped  &om  the 
computation,  the  offer  to  redeem  and  the  filing  of  the 
bill,  were  within  the  two  years  prescribed  by  the  Code 
for  redemption  after  the  day  of  sale. 

For  the  complainant  it  is  urged,  that  the  law  of 
redemption  is  a  statute  of  limitations,  and,  therefore, 
within  the  scope  and  force  of  the  constitutional  amend- 
ment— the   l^slative   Act  of  May   30,  1865. 

The   claim  cannot  be   allowed,  and  for  many  reasons : 

In  the  legislation  of  the  State,  the  law  of  redemp- 
tion has  never  been  considered  a  statute  of  limitations. 
The  Code  of  1858  does  not  so  classify  it.      It  is  treated 
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and  classified  as  a  law  of  property,  and  not  of  remedy; 
and  is  embraced  under  the  title  of  "Rights  of  Proper^," 
and  not  of  "Civil  Actions,"  which  latter  title  embraces 
the   laws   of  limitations. 

And  so  also,  the  General  Assembly  of  1865  appears 
to  have  conindered  it  not  a  law  of  limitations.  The 
1st  and  2d  sections  of  the  Act,  in  terms,  embrace  and 
dispose  of  the  purpose  of  the  Legislature  in  regard  to 
the  operation  of  statutes  of  limitation  during  the  war 
of  the  rebellion.  The  efiect  of  the  war  upon  the  laws 
of  redemption  is  dealt  with  separately,  and  in  the  4th 
section  is  disposed  of  in  a  manner  and  upon  terms, 
differing  irom  the  treatment  of  the  taws  of  limitation. 
In  r^;ard  to  the  statutes  of  limitation,  nothing  more  is 
done  than  to  drop  irom  the  computation  of  time,  the 
period  between  the  6th  day  of  May,  1861,  and  the  Ist 
day  of  January,  1867.  But  as  to  the  law  of  redemp- 
tion, that  period  is  dropped  from  the  computation  of 
the  time,  and  a  limitation  is  prescribed  upon  the  right 
to  redeem,  of  six  months  after  the  Ist  day  of  January, 
1867. 

Other  and  more  deciuve  reasons,  exclude  the  notion 
that  the  law  of  redemption  is  a  statute  of  limitations. 
Essential  diSerences  exist,  which  distinguish  them  beyond 
the   possibility  of  confusion. 

The  law  of  redemption  is  a  statute  which  confers 
upon  the  party  where  land  is  sold  for  debt  by  execu- 
tions, etc.,  the  right  to  redeem  or  re-purchase  the  land 
within  two  years  after  the  sale. 

A  statute  of  limitations  is  a  law  which  prescribes 
the  time  during  which  a  title  may  be  acquired  to  pro- 
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perly  hj  Tirtiie  of  advene  poaseaaioii  snd  ecjoymait; 
or,  it  is  a  lav  iriiich  prescribee  the  time,  at  the  end  of 
whidi  DO  action  at  law  or  suit  in  equity  can  be  main- 
t^ned:     Aug.  I^m.,   a.   1,  4th  edition. 

The  differeacee  are  obvious  and  vital.  In  tiie  claea 
of  UmitationB  first  defined,  adverse  posseesitm  of  the 
ptopertj,  in  r^;ard  to  vhich  the  law  <^  limitatiDn  op- 
avbeB,  is  an  essential  elements  Without  po6sessi<Hi,  the 
]aiw  of  limitation  oan  have  no  effect  upcm  the  prf^oerty. 
On  the  othw  hand,  poaseesion  of  the  redeemable  land 
is  not  an  elau^it  that  enters  into,  or  to  any  extent,  af- 
fect^ the  right  of  redanption.  The  right  of  neithw 
party  is  in  any  manner,  or  to  any  extent,  affected  by 
the  possessicm.  The  right  exists,  and  is  «iforced  or 
lost,  without  any  regard  to  the  possession. 

Further,  the  title  of  the  purchaser  is  not  finmded 
upon  or  made  perfect  by  possession.  Kin  title  is  founded 
upon  his  purchase,  and  upon  his  purchase  oaly.  Pos- 
sessioQ    neither  adds  to  nor  detracts  from  his  title. 

And  so,  too,  as  to  the  debtor  whose  land  is  sold. 
His  right  to  redeem  is  not  fbunded  upon  his  having 
or  not  having  possession.  Out  of  or  in  possession,  his 
r%ht  to  redeem  is  all  the  same.  It  is  lost  by  tfee 
lapse  of  time;  and  that,  alone,  pots  an  end  to  his 
right 

The  adverse  relation  does  not  subsist  between  the 
debtor  and  the  purchaser,  as  between  parties  where  the 
law  of  limitations  operates.  The  purtdiaser  and  debtor 
are  in  privity  with  each  other.  The  purchaser  holds 
imder,  and  in  privity  with,  and  by  succession  to  the 
estate  and  title  of  the  debtor.  His  title  is  not  ad- 
16 
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verse  to  the  title  of  the  debtor.  It  is  the  title  of  the 
debtor,  conveyed  by  operation  of  law,  direcUy  to  the 
purchaser. 

Equally  unlike  is  the  law  of  redemption  to  the 
other  claea  of  statutes  of  limitation,  those  which  espe- 
cially operate  upon  and  against  the  remedy.  The 
debtor's  right  to  redeem  or  re-purchase,  is  not  a  cause 
of  EM^oa  at  law  or  in  equity.  His  right  is  to  tender 
the  mon^,  and  have  a  re-conveyance  of  the  land  to 
him.  To  perfect  his  right  of  redemption,  requires  no 
action  at  law  or  in  equity.  The  tender  of  the  money 
within  the  two  years,  establishes  and  perfects  the  right 
It  is  not  the  briuging  of  the  action  within  the  two 
years  which  gives  or  saves  the  right.  If  the  tender 
of  the  money  be  made  within  the  time,  the  action  may 
be  brought  after  the  lapse  of  the  two  years;  and  the 
law  of  limitations  begins  to  operate  in  the  case,  from 
the  time  of  the  tender  and  refusal,  and  not  from  the 
end  of  the  two  years  after  the  day  of  sale.  An  ac- 
tion aooniea  immediately  upon  the  tender  and  refusal, 
and  the  appropriate  statute  of  limitations  begins  to  nm 
against  such  right  of  action,  immediately  from  its  re- 
fusal. Until  tender  and  refusal,  the  debtor  has  no 
right  to  re-conveyance;  and  until  tender  and  refusal,  he 
has   no  right  of  action   against  the  purchaser. 

Indeed,  the  law  of  redemption  and  the  law  of  limi- 
tations, are  totally  unlike  in  their  nature,  purpose  and 
effect.  The  statutes  of  limitation  have  relation  more 
especially  to  actions  in  the  courts,  and  prescribe  the 
time  in  which  actioos  may  be  brought,  and  after  which 
they  may  be  defeated.      On  the  other  hand,  the  law  of 


SPECIAL  TERM,  MARCH,  1869.  227 

B^nolda  t«.  Baker  tnd  Walker  Brothem. 

redemption  is  a  law  of  property,  and  relates  to  the  acta 
of  parties  in  paU,  out  of  court;  and  prescribes  and  de- 
fines their  rights  as  defendants  upon  acts  in  pais,  and 
not  upon  actions  brought  in  the  courts.  The  debtor 
defeats  the  right  of  the  purchaser,  by  an  act  in  pais, — 
the  tender  of    the   money — not  by    an   action    in    court. 

The  conclusion  is,  that  the  law  of  redemption  is  not 
a  statute  of  limitation,  and  is  not  embraced  within  the 
provi^ons  of  the  fourth  section  of  the  constitutional 
ameudments;  nor  within  the  first  and  second  sections 
of  the  chapter  10,  of  the  Act  of  1865;  nor  can  effect 
or  validity  be  given  to  the  fourth  section  of  the  Act, 
as  an  act  of  limitations. 

In  another  aspect,  the  fourth  section  of  the  Act  ot 
1866,  is  invalid,   and  for  decisive  reasons. 

The  right  of  the  debtor  to  redeem,  is  not  an  equity 
of  redemption,  in  the  s^se  of  the  law  of  mortgage. 
It  is  not  ao  estate  or  interest  in  the  land.  The  whole 
estate  is  vested  in  the  purchaser  by  the  sale.  The 
right  of  the  debtor  is  strictly  a  right  to  re-purchase, 
by  payment  or  tender  of  the  money  within  the  pre- 
scribed time.  If  the  money  be  paid  or  tendered  with- 
in the  time,  the  debtor  has  a  right  to  a  re-conveyance 
of  the  land;  and  the  purchaser  is  bound  to  make  such 
re-conveyance.  If  the  money  be  not  paid  or  tendered, 
the  right  of  the  debtor  is  at  an  end  and  lost.  The 
estate  of  the  purchaser  is  absolute  and  indefeasible,  and 
the  debtor  has  no  interest  in  it,  or  right  with  r^iard 
to  it.  So  far  as  the  debtor  is  concerned,  the  law  is, 
after  the  lapse  of  two  years,  without  offer  to  redeem, 
absolutely   and   exclusively  the    property   of  the   purcha- 
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ser,  in  as  ample  a  manner  as  it  is  possible  for  the 
law    to  bestow  and  vest. 

These  principles,  in  respect  of  the  estate  and  right 
of  the  purchaser  and  debtor,  have  the  sanction  of 
abundant  cases  decided  by  our  predecessors  in  this  Court; 
and  have  become  elementary  truths  in  the  jurisprudence 
of  the  Statei  Martin  &  Yei^.,  90;  10  Yerg.,  133,  136; 
4  Hump.,  325;  5  Hump.,  389;  3  Head,  686;  8  Yerg., 
242;    1  Cold.,   215. 

It  is  tlicD  certain,  by  the  sale  and  lapse  of  two 
years  without  offer  to  redeem,  the  absolute  estate  in 
the  land  is  vested  in  the  purchaser.  Such  vested 
estate,  it  is  not  in  the  power  of  the  General  Assembly 
to  divest  by  statute,  against  the  will  of  the  owner, 
unless  for  a  public  use,  which  this  is  not,  A  statute 
which  attempts  to  take  from  one  person  his  private 
property  against  his  will,  and  bestow  it  upon  another 
per^n  for  his  private  use,  is  universally  held  to  be 
unconstitutional  and  void.  It  is  a  clear  violation  of 
that  clause  of  the  Bill  of  Rights,  which  ordains  that 
no  freeman  shall  be  deprived  of  his  life,  liberty  or 
property,  but  by  the  judgment  of  his  peers  or  the 
law  of  the  land:  Constitution,  Art.  1,  sec,  8.  By 
law  of  the  land,  is  meant  "due  process  of  law:"  Cool. 
Const.  Lim.,  352,  353;  2  Inst.,  50;  Bonvier  Law 
Die.,  Title,  "Due  Process  of  Law;"  2  Yerg.,  260,  554, 
etc.,  etc.  A  legislative  act  which  undertiakes  to 
deprive  one  person  against  his  will  of  a  vested  estate, 
and  to  vest  it  in  another  for  his  private  use,  is  not  due 
process  of  law,  or  law  of  the  land.  It  is  an  attempt 
by     the     Legislature    to    exercise    a    power    which    that 


SPECIAL  TERM,  MARCH,  1869.  229 

Bej'noldE  tn.  Baker  and  ^VKlker  Brothen. 

brandi  of  liie  government  does  not  possess,  and  ^vhicli 
it  is  prohibited  to  exercise.  Dne  process  of  law,  means, 
in  the  due  course  of  legal  proceedings  according  to 
the  rules  and  forms  which  have  been  eetablished  for 
the  protection  of  private  rights:  Sedg.  on  Const,  and 
Stat  Law,  681;  9  Con.,  664;  4  John.,  79;  3  Conn., 
295;  2  Swan,  548,  249;  3  Yerg.,  41;  2  Kent  Com.,  13, 
339;  10  Yerg.,  69;  Cool.  Const.  Lim.,  357;  4  Hill, 
140;    11   "Wend.,   149;   Cool.  Conet.   Lim.,   365. 

It  must,  therefore,  be  held,  that  the  4th  section  of 
chapter  10,  of  the  Act  of  May  30,  1S65,  is  unconsti- 
tutional and  void,  80  far  as  it  undertakes  to  authorize 
the  redemption  of  land,  which  was  sold  more  than  two 
years  before  the  passage  of  the  Act,  and  which  the 
debtor  did  not  offer  to  redeem  within  two  years  after 
the   sale. 

Such  is  the  general  rule.  Exceptions  exist:  as 
where  the  debtor  was  prevented  by  the  fraud  of  the 
purchaser,  from  redeeming  within  the  statutoiy  time: 
1  Head,  110;  and  also  where  the  time  has  been  ex- 
tended by  agreement  between  the  debtor  and  the  pur- 
chaser, and  the  right  had  become  by  such  agreement, 
of  the  nature  of  an  equity  of  redemption  in  the 
sense  of  the  law  of  mortgage:  8  Hum.,  460.  Per- 
haps exceptions  should  also  be  allowed,  where  the 
debtor  is  prevented  by  duress,  imprisonment,  overwhelm- 
ing power,  and  the  like.  The  mere  &ct  of  the  ex- 
istence of  war  in  the  country,  can,  however,  scarcely 
be  deemed  enough  to  excuse,  without  more.  In  Spink 
iw.  Polk,  5  Cold.,  it  was  held,  that  the  civil  war  did 
not  excuse  the    punctual    presentment   of   negotiable   pa- 
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per,  and  puDCtaal  notice  of  dishonor,  vhere  the  holder 
and  maker  and  indorser  all  reside  in  the  same  r^ion 
of  country ;  unless  it  appears  that  the  violence  of  the 
war  made  it  unsafe  to  make  the  presentment,  and 
give  notice  of  the  dishonor.  And  it  would  seem  that 
the  like  principle  would  rule,  in  respect  of  the  offer  to 
redeem,  where  war  was  raging  in  the  conntry  of  the 
residence  of  the  debtor  and  purchaser.  Possibly  an 
exception  may  be  grounded  on  another  principle:  courts 
of  equity  give  relief  under  many  circumstances,  against 
forfeitures.  The  doctrines  upon  this  branch  of  equity 
jurisdiction,  may,  perhaps,  be  made  to  apply  to  cases  of 
omission  to  redeem,  where  the  omission  has  been  pro- 
duced l^  causes  which  would  authorize  relief  against 
forfeiture.  How  this  may  be,  it  is  not  necessary  now 
to  decide.  The  case  in  hand  does  not  fairly  present 
the  question  in  such  aspect,  and  therefore,  does  not 
require  a  decision  at  this  time. 

Reverse  the  decree  of  the  Chancellor,  and  dismiss 
the  bill,  at  the  cost  of  the  complainant,  but  without 
prejudice. 


CASES  ARGUED  AND  DETERMINED 


THE  SUPREME  COURT  OF  TEOTESSEB, 

FOR  TBI 

WESTERN  DIVISION. 


BROWNSVILLE, APRIL  TERM, 


The  State  vs.  Wm.  Staten. 

1.  Blsctitx  nuaCHiBK.     A  proparig  right;  and  it  pnlaeltd  and  et^orted 

a*  t&tfri^tt.  Theelectlve&ftnckiBe  ia  a  right  whiii  the Iftv prot«c(a 
mnd  enforcea,>«jeaIout]7Mitdoeapropeitr  inchattdaorkndB.  It  mat- 
ten  not  bj  what  name  it  is  dcsigiiated — tlie  right  to  vote,  th«  elecdve 
francfaiae,  or  privilege  of  the  elective  fraochise — the  penoi^  who,  under 
tlie  Coiwtitadoa  aad  Um  of  the  fltal^  ia  entitled  to  it,  has  a  proper^ 
in  it,  which  the  law  nuuntaisa  and  vindiotea  as  Tigorooalf  aa  it  doea 
anj  right  of  anj  kind,  which  men  ma;  have  and  em'of . 

2.  Sajce.    iSani«.     iVfoiu  imeded  mlh  the  deetke  fraiiehue,  eon  oiUy  be  de- 

prind  <^  it  by  due  procen  of  km.  The  ralee  of  law  which  goard 
agaiiut  dquivation  or  iiyary,  to  the  rights  of  penona  in  corporaal 
propertiea,  are  alike,  and  equally  applicable  to  the  elective  frandui^ 
and  alike,  and  equally,  gaard  penons  inveeted  with  it,  againet  depri- 
vadon  oi  iqjnry  to  it.  Pergoo*  inveeted  with  the  electiTs  franchise, 
cannot  be  deprived  of  it  oUierwiae  than  "  by  due  procen  of  law." 
SL  Same.  :Sbni«.  Mmimeats  qf  title  lopreperty,  Ceriifieaia  of  regitlralion. 
To  the  aame  extent  that  persons  cannot  be  deprived  of  their  lands  and 
chattels,  or  rights  and  franchises  of  any  kind,  otherwise  than  "by  dtte 
pnKnas  of  law,"  is  it  also  tme,  that,  "  without  doe  prcc«ss  of  law,"  tbciy 
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cftnnot  be  dspnTed  or  divefted  of  the  muniments  which  evidence  Mid 
eetablish  their  titles  and  rights — such  as  deeds,  bills  of  eale,  bonds, 
prominory  notes,  and  the  like ;  and  the  oertificate  of  iegiatrati«i  and 
right  to  Tote,  maj  be  properly  indaded  in  the  cai«^;ory. 

4.  SAitE.  Cotmrutnanen  of  BegitlnUiim.  Office  of  a  judicial  eMaraeUr.  Ad- 
JAtdieaUim  vf  right  to  eertifieale.  A  judicial  amad.  The  functions  and 
poirera  of  a  ComtnisBioner  of  Kegistration,  are  of  a  jndidal  natoie; 
and  his  office  is  an  offioe  of  a  judicial  nature  ;  and  his  deGi8i<H)s  areof 
a  judicial  nature ;  and  his  dednon  in  fiivor  of  an  applicsnt  for  a  octdB- 
cale,  is  an  a^udication  of  a  right ;  and  the  certiGcate  issued  to  the 
applicant,  in  in  the  nature  of  judicial  award,  declaring,  evidencing 
and  establishing  the  right. 

6.  Sauk,  Paaer  <^  Qmtnwr  U>  remove  Segitler,  or  dedare  eert^tate  imaci 
void,  it  not  varranfed  by  the  Gomtitnlion.  The  Acts  of  the  Legislatme 
which  confers  on  the  Ooventor  the  power  to  set  a^e  and  annul  the 
r^strationof  thevotersof  a  county,  in  whole  or  in  part,  is  unconsti- 
tntional  and  void. 

6.  Sake.     EAioonsfifuCvnioZfam.     JBvle  at  to  eomtrving  Uam  6y  the   eaart*. 

Courts  are  nnauthomed  to  declare  a  statute  void,  because  of  repug- 
nance to  the  spirit  of  the  Constitution.  Considerations  of  this  kind, 
are  properly  addressed  to  the  legislative  body;  conrls  only  act  when 
the  conflict  ia  shown,  with  an  express  provision  of  the  organic  law,  or 
with  a  necessary  implication  from  an  ezprcfa  provision. 

7.  tJovEREiGn  POWKS  OF  THE  PEOPUL     Cemslitiiiional  Gxuwnfian.     Faatr 

(o  limii  the  EteiMve  FYmdnte.  No  doubt  can  exist,  of  the  sovereign 
power  of  the  people  of  a  State,  expressed  through  a  ConadtutlMial  Con- 
vention, or  otherwise  made,  to  prescribe  the  qualifications  of  voters 
and  the  limitation  of  the  elective  franchise,  whereby  the  fianchise  ma/ 
be  bestowed  upon  persons  not  before  entitled  to  it,  (ff  may  be  taken 
from  persons  before  entitled  to  it ;  subject,  however,  to  such  restric- 
tions upon  this  power,  as  exist  in  the  Conetitntion  of  the  United 
States. 


FBOM    GIBSON. 


There  yras  a  demurrer  to  the  indictment  in  this 
case,  which  was  allowed  by  the  Court^  at  the  March 
Term,  1868.  The  State  appealed.  Judge  JoHK  A. 
BoDQ£BS,  presiding. 
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Joseph  B.  Heiseell  and  Thohas  J.  Fbeehan, 
for  the  defendaat 

THoe.  H.  Ck)LDW£LL,  Attorner-general,  for  the  State. 

i  Henby  G.  Smith,   J.,   delivered  the   opinion   of   the 

Court. 

I 

I  On  the  10th  day  of  December,  1867,  the  Conmiis- 

I  ^oner  of  RegiBtration,  of   Gibson    Coun^,   registered  the 

name  of  Wm.  Staten,  as  a  qualified  voter,  and  issued 
to   bim   a  certificate  that  he  was   entitled   to    the   privi- 

I  l^e   of   the  elective   franchise,    and  authorized    to  exer- 

cise the  same.  On  the  25th  day  of  February,  1868, 
the  Governor  of  the  State    issued  his  proclamation,  re- 

j  dting  that  "  frauds  and  irregularities   bad  intervened  in 

the  re^tration  of  voters  in  said  comity,"  and  declar- 
ing the  registration  of  that  county  void,  and  setting 
it  aside.  On  the  7th  day  of  March,  1868,  an  elec- 
tion was  held  in  said  county  for  Sheriff  of  the  county; 
and  the  said  Staten,  under  color  of  the  certificate  issued 
to  him,  as  aforesaid,  and  without  any  other  certificate 
of  registration  or  aulliority,  cast  his  vote  far  Sheriff, 
at  said  election. 

On  the  26th  day  of  March,  1868,  the  grand  jurors 
of  the  county  fomid  a  bill  of  indictment  against  said 
Staten,  for  illegal  voting,  which  bill  set  forth,  the  fiicts 
above  recited. 

To  the  indictment,  ihe  defendant  put  in  a  demurrer, 
assigning  for  cause  of  demurrer,  that  the  &cts  set 
forth  in   the   indictment  do   not   constitute    an  indictable 
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Upon  this  state  of  the  pleadings,  and  upon  the 
&cts  set  forth,  the  question  is,  whether  the  Grovcmor 
possessed  the  power  ta  set  aside  and  annul  the  regis- 
tration, and  thereby  deprive  the  defendant  of  the 
elective  franchise,  and  the  right  to  vot«  in  govern- 
mental elections,  by  virtue  of  his  r^^stratjon,  and  cer- 
tificate  of  re^stration? 

The  portions  and  argument  assumed  and  urged  for 
the  defendant,  are:  Jiret,  that  the  Acts  of  the  General 
Assembly  which  bestow  upon  the  Governor  the  power 
to  set  aside  and  annul  the  registration  of  voters,  are 
repugnant  to  the  Constitution  of  the  State,  and  therefore 
void;  and  second,  that  the  general  franchise  Act  of 
February  25th,  1867,  chapter  26,  is  likewise  repugnant 
to  the  Constitution,  and   therefore   void. 

It  is  proper  to  state  with  some  detail,  the  article  of 
the  Constitution,  and  the  several  Acts  of  the  General 
Assembly,  which  are  concerned  in  the  questions  in  issue. 

For  the  purpose  of  organizing  anew  the  government 
of  the  State,  which  had  been  destroyed  by  the  rebellion, 
the  people  of  the  State,  on  the  22d  day  of  February, 
A.  D.,  1865,  ordained  and  established  divers  amendmenta 
of  the  Constitution  of  the  State.  The  9th  section  of 
the  amendments,  is  as  follows:  "The  qualification  of 
voters,  and  the  limitation  of  the  elective  franchise,  may 
be  determined  by  the  General  Assembly  which  shall 
first  assemble  under  the  amended  Constitution." 

The  General  Assembly  which  first  assembled  under 
the  amended  Constitution,  proceeded  to  enact,  and  did 
enact,  on  the  5th  day  of  June,  1865,  the  Act,  chapter 
16,  entitled  "An   Act  to   limit  the   Elective   Franchise." 


APRIL  TERM,  1869.  237 

Th«  Sbite  m.  Wm.  Buteu. 

It  18  not  material  to  the  decision  of  the  cause  now 
nnder  consideration,  to  state  the  proviaons  of  this  Act 
with  particularity  of  detail.  It  is  enough  to  state,  that 
the  first  section  of  the  Act  declares  that  the  persons 
who  "shall  be  entitled  to  the  privileges*  of  the  elective 
franchise,"  are  white  citizens  of  twenty-one  years  of  age 
and  upwards,  who  "entertained  unconditional  Union  sen- 
timents" "from  the  outbreak  of  the  rebellion  to  the  time 
of  the  passage  of  the  Act;"  and  also,  white  male  citi- 
zens who  arrived  to  the  ^;e  of  twenty-one  years  after 
March  4th,  1865,  and  never  engaged  in  armed  rebellion 
against  the  United  States;  and  also,  loyal  white  citizens  of 
the  United  States  and  of  the  county  wherein  they  offer  to 
vote,  and  who  come  from  another  State ;  and  also,  white 
citizens  who  served  in  the  United  States  armies  and 
were  honorably  discharged;  and  also,  white  citizens  who 
were  conscripted  by  force  into  the  Confederate  army, 
and  were  Union  men  and  loyal  to  the  United  States; 
and  also,  white  men  who  voted  in  this  State  at  the 
Presidential  election  of  November,  1864,  or  who  voted 
at  the  State  election  on  the  22d  of  February,  1865,  or 
at  the  election  on  the  4th  of  March,  1865 ;  or  who  have 
taken  the  oath  of  allegiance  to  the  United  States  and 
are  known  to  the  judges  of  the  election  to  have  been 
tme  friends  to  the  United  States,  and  would  have  voted 
at  those  elections  had  they  been  holden  within  their 
reach. 

The  2d  section  of  the  Act  denied  the  privilege  of 
the  elective  franchise,  for  liftmen  years,  to  divers  classes 
of  persons  who  had  committed  offensive  acts  of  kind 
designated,  in  aid  or  countenance  of  the  rebellion;    and 
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denied  the  exercise  of  the  elective  franchise,  for  five 
years,  to  divers  other  classes  of  persons  implicated  in 
divers  designated  ways,  in  the  rebellion.  It  is  unneces- 
sary to  describe  these  classes  of  disqualified  persons, 
with   further   pty^cularity. 

The  6th  section  of  the  Act,  enacts  "that  the  Clerk 
of  the  County  Court  of  each  county,  shall  open  and 
keep  a  registration  of  voters,"  and  ascertain  hy  proof 
under  oath,  the  persons  entitled  to  vote  under  the  pro- 
visions of  the  Act,  and  shall  issue  to  such  persons 
certificates  of  r^;istration ;  and  that  no  person  shall  be 
permitted  to   vote   unless  so  registered. 

The  9th  section  of  the  Act,  declares  that  the  power 
is  reserved  to  alter,  amend  or  change  the  provisions  of 
the  Act,  at  any  time  when  the  General  Assembly  which 
enacted  it  may  be  of  opinion  it  is  right  and  proper  to 
do   so. 

Afterwards,  at  a  subsequent  session  of  the  same  Gen- 
eral Assembly,  and  on  the  3d  day  of  May,  1866,  An 
Act  was  enacted,  to  alter  and  amend  the  Act,  of  whidi 
the  substance  is  above  recited.  This  amendatory  Act 
is  chapter  33,  of  the  session,  and  is  entitled  "An  Act 
to  alter  and  amend  An  Act,  entitled  'An  Act  to  limit 
the  Elective  Franchise/  passed  June  5th,  1865."  This 
new  Act  enacts  that  every  white  male  inhabitant  of  the 
State,  of  the  age  of  twenty-one  years,  a  citizen  of  the 
United  States,  and  resident  of  the  county  wherein  he 
may  ofier  his  vote,  "shall  be  entitled  to  the  privil^e 
of  the  elective  franchise,  subject  to  the  following  excep- 
tions and  disqualifications."  The  exceptions  and  dis- 
qualifications are,  briefiy  stated,  persons  who  have  home 


APRIL  TERM,  1869.  239 

The  State  m.  Wm,  Statea. 

arms  againat  the  Uoited  States  for  the  purpose  of  aiding 
tiie  rebellion;  or  have  "voluntarily  given  aid,  comfort, 
ooontenance,  counsel  or  encouragement  to  any  rebellion; 
or  have  uded,  coimtemuioed  or  encouraged  acts  of  hos- 
tility to  the  United  States;  and  persons  who  have 
sought  or  voluntarily  accepted  any  office,  civil  or  mili- 
tary, or  have  attempted  to  exercise  the  functions  of  any 
office,  civil  or  militaiy,  under  the  Confederate  States  or 
of  any  insurrectionary  State,  hostile  to  the  United  States, 
with  intent  or  deare  to  aid  said  rebellion  or  insurrec- 
tionary authority;  and  persons  who  voluntarily  supported 
any  pretended  govermnent  or  authority  hostile  to  the 
United  States,  "by  contributions  in  money  or  property, 
by  persuasion  or  influence,  or  in  any  other  way  what- 
ever." Some  exceptions  are  made  out  of  these  several 
classes  of  disqualified  persons.  It  is  not  necessary  to 
designate  them  with   iurther  detail. 

Other  sections  of  the  Act  provide,  that  the  Governor 
shall  appoint  a  Commissioner  of  R^stration  for  each 
and  every  oonn^  in  the  State,  whose  duty  shall  be,  to 
ascertain  by  proo^  and  register  the  name  of  each  and 
every  qualified  voter,  and  issue  to  each  a  certificate  that 
he  is  entitled  to  the  privil^^  of  the  elective  franchise. 
The  proof  required,  with  few  exceptions,  is  the  evidence 
of  two  competent  witnesses,  known  to  the  Commissioner 
to  have  been  at  all  times  unconditional  Union  men;  that 
they,  the  witnesses,  are  personally  acquainted  with  the 
person  cltuming  to  be  re^stered,  and  "verily  believe  that 
he  has  not  been  guilty  of  any  of  the  disqualifications"  in 
the  Act  mentioned.  This  proof  is  to  be  by  affidavit. 
The  applicant  is  required  to  take  and  subscribe  an  affi- 
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davit,  that  he  has  never  voluntarily  borne  arms  with  in- 
tent to  aid  the  rebellion;  nor,  with  such  intent,  at  any 
time,  given  aid,  comfort,  counsel  or  encouragement  to  the 
rebellion;  and  that  be  has  not  ever  sought  or  accepted 
or  exercised  the  functions  of  any  ofBce,  under  the  author- 
ity of  the  Confederate  States  or  any  insurrectionary  State 
hostile  to  the  United  States,  with  the  intent  or  desire  to 
fud  the  rebellion;  and  that  he  never  gave  a  voluntary 
support  to  the  Confederate  States  or  any  insurrectionary 
State.  The  Commissioner  is  authorized  to  take  and  hear 
proof  against,  as  well  as  for,  the  applicant^  and  shall  be 
the  jw^  of  the  weight  of  the  conflicting  testimony,  so 
fitr  as  the  same  may  affect  the  issuance  of  certificates. 
No  person  shall  be  entitled  to  vote  at  any  election,  unless 
r^stered,  and  shall  have  received  a  certificate  of  re^s- 
tration.  Any  applicant  or  witness  swearing  fidsely  to 
any  of  the  required  facts,  shall  be  guil^  of  peijury. 
Every  violation  of  the  Act  is  declared  a  misdemeanor, 
and  punishable  by  indictment  or  presentment,  and  by  fine, 
not  less  than  ten  nor  over  one  hundred  dollars,  and  by 
imprisonment  at  the  discretion  of  the  Court.  Certificatea 
issued  under  the  original  Act,  are  declared  to  be  annulled. 
The  original  Act  of  June  5th,  1865,  is  declared  to  be 
repealed,  and  the  new  Act  substituted  in  lieu  of  it. 

Neither  of  these  Acts  of  which  the  substantial  pro- 
visions have  been  recited,  conferred,  nor  did  any  other 
prior  Act,  in  terms,  confer,  upon  the  Governor,  or  any 
other  officer,  the  power  t»  remove  a  Commissioner  of 
B^;istration,  or  the  power  to  abrogate  the  registration 
of  a  county,  or  to  annul  the  certificate  issued  to  a 
voter,  or  to  take  from  a  roistered  voter,  the  privilege 
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of  the  elective  franchise.  SubsequeDtly,  however,  to 
the  passage  of  these  Acta,  and  at  the  same  session  at 
which  was  enacted  the  last  mentioned  Acts,  the  General 
Assembly  enacted  the  Act  of  March  8,  1867,  ch.  36. 
The  fourth  section  of  this  Act  empowers  the  Governor 
to  set  aside  the  registration  of  any  county,  and  make 
known  the  same  by  proclamation,  "when  it  shall  be 
made  to  appear  to  bis  satis&ction,  that  frauds  and  ir- 
regularities have  intervened  in  the  registration  of  the 
voters   of  such   county." 

Again,  and  on  the  25th  day  of  February,  1867,  at 
a  subsequent  ses^on  of  the  same  first  General  Assem- 
bly, An  Act  was  enacted,  ch.  26,  to  alter  and  amend 
the  Act  of  May  3d,  1866,  ch.  33.  This  Act  of  Feb- 
ruary 25th,  1867,  is  the  same,  in  its  provisions  mate- 
rial to  the  present  case,  as  the  Act  of  May  3d,  1866. 
Its  principal  variance  is,  that  it  omits  the  word,  white, 
as  a  term  of  qualification  of  voters,  and  authorizes  per- 
sons of  color  to  exercise  the  elective  franchise,  if  pos- 
sessing the  prescribed  qualifications  in  other  respects, 
and  not  exceptionable  by  reason  of  the  disqualifications, 
which  are  the  same  as  those  prescribed  in  the  Act  of 
May  3d,  1866.  This  Act  of  February  25th,  1867,  is 
the  final  Act  enacted  by  the  first  General  Assembly  of 
the  State,  prescribing  the  qualifications  of  voters,  and  the 
limitation  of  Ae  elective  franchise,  by  virtue  of  the  pow- 
er conferred  by  Ifce  sep.  9,  of  the  constitutional  amend- 
ments of  February  225,  1865.  This  final  Act  is  declared 
to  alter  and  amend,  and  be  in  lieu  of,  the  two  preceding 
Acts  of  June  5th,  1865,  and  of  May  3d,  1866. 

It   may    be  proper   to  add,  that,    the    second   General 
16 
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Assembly,  which  convened  after  the  ratification  of  the 
constitutional  amendments,  enacted  An  Act  on  the  26th 
day  of  February,  1868,  eh.  52,  which  declares,  that  the 
Governor  shall  have  power  to  remove  from  office.  Com- 
missioners of  EegistratioD,  "for  dereliction  of  duty,  frauds 
or  irregularities;"  and  to  set  aside  the  registration  of  any 
county,  in  whole  or  any  part,  of  the  registration,  "when 
it  shall  be  made  to  appear  to  the  satisfaction  of  the  Gov- 
ernor, that  frauds  and  irregularities  have  intervened  in  the 
re^stration  of  voters  of  such  county."  And  the  Act 
confirms  all  removals  and  appointments  theretofore  made 
by  the  Governor,  of  Commissioners  of  Kegistraldon,  and 
all  acts  of  the  Governor  "declaring  registrations  of  the 
different  counties  in  this  State  null  and  void." 

The  third  section  of  the  Act  enacts,  "that  any  per- 
sons violating  the  provisions  of  the  preceding  sections, 
by  voting,  or  attempting  to  vote,  by  virtue  of  a  certifi- 
cate issued  from  a  registration  thus  declared  null  and 
void,  shall  be  guilty  of  a  misdemeanor,  and  upon  convic- 
tion, be  fined  not  less, than  fifty,  nor  exceeding  one  hun- 
dred dollars." 

The  for^;oing  recitals  show:  The  <de^dant,  Staten, 
was  registered,  and  received  his  certificate  on  the  10th 
day  of  December,  1867,  under  the  Act  of  February  25th, 
1867,  the  second  in  the  series  of  Franchise  Acts.  On 
the  25th  day  of  February,  1868,  the  Governor  issued  his 
proclamation,  declaring  the  registration  of  voters  in  that 
county,  void.  On  the  7th  day  of  March,  1868,  Staten 
voted  at  the  election  on  that  day.  The  Act  empowering 
the  Governor  to  set  aside  and  avoid  rt^strations,  was 
enacted  on  the  8th  day  of  March,  1867,  which  was  before 
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the  proclamation,  declaring  the  registration  of  the  county 
void.  Upon  this  condition  of  fects,  the  defendant  was 
goilty  of  a  punishable  misdemeanor,  which  is  chained 
in  the  indictment,  if  the  Act  be  valid  which  empowers 
the  Governor  to  set  aside  and  avoid  registrations  and 
certificates. 

The  elecrive  franchise  is  a  right  which  the  law  pro- 
tects and  en&rces  as  jealously  as  it  does  property  in 
chattels  or  lands.  It  matters  not  by  what  name  it  is 
designated — the  right  to  vote,  the  elective  franchise,  or 
the  privilege  of  the  elective  franchise — the  person 
who,  under  the  Constitution  and  laws  of  the  State,  is 
entitled  to  it,  has  a  property  in  it,  which  the  law 
maintains  and  vindicates,  as  vigorously  as  it  does  any 
right   of  any   kind   which   men  may  have  and   enjoy. 

The  rules  of  law  which  guard  against  deprivation  or 
injury,  tiie  rights  of  persons  in  corporeal  properties, 
are  alike  and  equally  applicable  to  the  elective  fran- 
chise, and  alike  and  equally  guard  persons  invested 
with  it,  against  deprivation  of,  or  injury  to  it.  Persons 
invested  with  it,  cannot  be  deprived  of  it,  otherwise 
iJian  "by  due  process  of  law." 

To  the  same  extent  that  persons  cannot  be  deprived 
of  their  lands  and'  chattels,  or  rights  and  franchises  of 
any  kind,  otherwise  than  "by  due  process  of  law,"  is 
it  also  true,  that,  "without  due  process  of  law,"  they 
cannot  be  deprived  or  divested  of  the  muniments  which 
evidence  and  establish  their  titles  and  rights,  such  as 
deeds,  bills  of  sale,  bonds,  promissory  notes  and  the 
like;  and  the  certificate  of  registration,  and  right  to 
vote,    may   be  properly   included   in   the  category. 
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All  this  is  declared  and  ordained  by  Hie  oi^nic 
law  of  the  land.  The  seventh  section  of  the  bill  of 
rights  declares,  "that  no  freeman  shall  be  taken  or  im- 
prisoned, or  disseized  of  his  freehold,  liberties,  or  privi- 
leges, or  outlawed,  or  exiled,  or  in  any  manner  de- 
stroyed or  deprived  of  bis  life,  libertj'  or  property,  but 
by  the  judgment  of  his  peers,  or  the  law  of  the  land." 
The  phrase,  "the  law  of  the  land"  is  another  expres- 
sion for  the  "due  process  of  law ;"  and  is  of  equiva- 
lent import,  iu  respect  to  the  question  involved  in  the 
present   litigation. 

The  "due  process  of  law,"  or  the  "law  of  the  land," 
by  which  a  person  may  be  deprived  or  divested  of 
his  properties,  rights  privileges  or  franchises,  or  of  his 
muniments,  or  evidences  of  properties  and  rights,  or 
by  which  such  muniments  or  evidences  may  be  an- 
nulled or  cancelled,  is  not  an  act  of  the  Legislature, 
or  any  act  of  executive  power,  or  a  proceeding  in  a 
court  other  than  a  proceeding  wherein  the  party  whose 
Wright  is  involved,  can  have,  or  is  authorized  to  have, 
a  hearing  and  to  make  defense.  A  definition  given 
by  Mr,  Daniel  Webster  of  "due  process  of  law,"  has 
been  much  commended.  The  law  of  the  land  or  due 
process  of  law,  he  says :  "Is  the  'general  law  whidi 
hears  before  it  condemns,  which  proceeds  upon  inquiry, 
and  renders  judgment  only  after  trial.  The  meaning 
is,  that  every  citizen  shall  hold  his  life,  liberty,  prop- 
erty and  immunities,  under  general  rules  which  govern 
society:"  4  Wheaton,  519.  Mr.  Justice  Edwards,  (12 
Kew  York  Reports,  209,)  defines  the  rule  thus:  "Due 
process   of   law,   undoubtedly  means,    in    the  due    course 
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of  legal  proceedings,  according  to  thoee  rulee  and  forms 
which  have  been  established  for  the  protection  of  private 
rights."  Mr.  Justice  Johnson,  of  the  Supreme  Court 
of  the  United  States,  says:  (4  Wheaton,  235:)  "As 
to  these  words  from  Magua  Charta,  after  volumeH 
spoken  and  written,  with  a  view  to  their  exposition, 
the  good  sense  of  mankind  has  settled  down  to  this, 
tiiat  they  were  intended  to  secure  the  individual  from 
the  arbitrary  exercise  of  the  powers  of  government, 
unreetrmned  by  the  established  principles  of  private 
rights  and  distributive  justice."  Mr.  Cooley,  a  recent 
author,  whose  treaties  on  Constitutional  Limitations,  is 
rapidly  becoming  an  authority  in  the  courts,  in  the 
course  of  hie  discussion  and  explanation  of  the  rule 
"due  process  of  law,"  says :  "We  shall  find  that 
general  rules  may  sometimes  be  as  obnoxious  as  special, 
when  in  their  results  they  deprive  parties  of  their 
vested  rights.  While  every  man  has  a  right  that 
his  own  controversies  shall  be  judged  by  the  same 
rales  which  settle  those  of  his  neighbors,  the  whole 
community  is  also  entitled,  at  all  times,  to  demand  the 
protection  of  the  ancient  principles  which  shield  private 
rights  against  arbitrary  interference,  even  though  such 
interference  may  be  under  a  rule  impartial  in  its  ap- 
plication. It  is  not  the  partial  character  of  the  rule 
so  much  as  its  arbitrary  and  unusual  nature,  which 
condemns  as  unknown  to  the  law  of  the  land:"  Cool. 
Const   Lim.,  355. 

The  proper  inquiry  to  follow,  is,  what  effect  is  to 
be  given  to  the  registration  of  a  citizen,  or  a  qualified 
voter,    and    whether,   and  to   what    extent,    the  registra- 
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tion  ioveete  the  registered  person  with  elective  fran- 
chise; and  next,  whether  the  setting  aside  and  annul- 
ling by  the  Governor,  of  the  r^istration  of  a  county, 
in  the  manner  authorized  by  the  Act  of  March  8th, 
1867,  ia,  in  respect  of  the  persons  who  have  obtained 
registration  and  certificates,  a  proceeding  which  fiilfills 
the   rule  of  "due   process  of   law." 

The  functions  and  powers  of  the  Commissioner  of 
R^istration,  are  of  a  judicial  nature.  More  distinctly 
so  are  they,  than  are  those  of  the  ordinary  inspectors 
or  judges  of  elections.  And  of  these  latter,  it  was 
said  in  the  opinion  of  the  Supreme  Court  of  the  State, 
in  Rail  vs.  Potts,  8  Hum.,  225,  "they  are  unquestion- 
ably judicial  officers."  When  a  person  applies  to  a 
Commissioner  for  registration  and  certificate,  the  Com- 
missioner hears  the  proof  of  witnesses,  both  for  and 
against  the  claim  of  the  applicant;  and  if  the  proofs 
adduced  establish  or  satisfy  the  judgment  of  the  Com- 
missioner that  the  applicant  possesses  the  qualifications 
prescribed  by  the  Franchise  Act,  and  is  not  subject  to 
the  disqualifications  denounced  by  it,  the  Commissioner 
adjudges  the  applicant  to  be  entitled  to  the  franchise, 
and  causes  registration  to  be  made  of  hie  name,  as  a ' 
qualified  voter,  and  issues  to  him  a  certificate,  which 
declares  his  registration,  and  authorizes  him  to  vote  at 
public  elections.  This  ends  the  functions  and  powers 
of  the  Commissioner,  in  regard  to  the  applicant,  and 
completes  the  evidence  and  award  of  his  right  and 
title  to  the  privileges  of  the  elective  franchise.  These 
functions  and  powers  characterize  essentially  an  officer 
of  judicial  nature. 
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The  act  and  dmsion,  and  judgment  of  the  Com- 
missioner, is  of  a  judicial  nature.  Under  the  franchise 
law,  he  is  the  appointed  tribunal  and  the  only  tribunal, 
empowered  to  ascertain  and  decide  what  persona  possess 
the  qualifications  which  entitle  to  the  privil^es  of 
the  elective  franchise,  and  to  award  to  them  the  evi- 
dence of  their  right  to  vote,  and  authority  to  exercise 
and  enjoy  the  right.  Without  his  adjudication,  np 
person  can  establish  his  right,  and  obtain  the  evidence 
of  his  right,  and  authority  to  exercise  and  enjoy  it. 
And  with  his  adjudication,  persons  are  invested  with 
the  privil^fe  of  the  franchise,  and  the  right  to  exer- 
OBe  and  enjoy  it.  It  is  an  adjudication  upon  a  right, 
and  a  decision  declaring  its  existence,  and  an  award- 
ing its  enjoyment.  Without  and  until  such  adjudica- 
tion, the  pdvil^e  of  the  franchise  has  no  practical  ex- 
istence to  the  person,  and  with  such  adjudication, 
the  applicant  is  invested  with  the  privil^e  and  the 
authority   to  exercise   it. 

The  functions  and  powers,  then,  of  the  Commis- 
sioner, are  of  a  judicial  nature,  and  his  office  is  an 
office  of  a  judicial  nature,  and  his  decisions  are  of  a 
judicial  nature;  and  his  decision  in  &vor  of  an  ap- 
plicant, is  an  adjudication  of  a  right ;  and  the  certifi- 
cate issued  to  the  applicant,  is  in  the  nature  of  a  judi- 
cial award,  declaring,  evidencing  and  establishing  the 
right. 

The  registration  law  of  Tennessee  differs  essentially 
from  the  R^istry  Acts  of  some  of  the  States,  to 
which   reference    has    been    made    in    the    argument    of 
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counsel.  The  purpose  and  operatiou  of  the  B«gistry 
Acts  referred  to,  are,  to  regulate  the  exercise  of  the 
right  to  vote.  They  are  election  regulatione,  estabUehed 
to  &cilitate  the  conduct  of  elections ;  to  preserve  order 
at  the  polls;  to  guard  i^inst  the  strifes  and  delays 
likely  to  occur  at  the  ballot  box,  by  the  investigation 
and  trial  there,  of  controversies,  as  to  the  residence, 
and  other  circumstances,  on  which  de^)end  the  right  to 
vote  at  the  particular  box  and  on  the  particular  occa- 
sion. 

Essentially  different  are  the  purpose  and  function  of 
the  registration  proceeding  under  the  Eranchise  Act  of 
Tennessee.  The  purpose  and  operation  of  the  pro- 
ceeding, are,  to  try  and  adjudicate  the  right  to  the 
franchise.  It  is  a  tribunal  to  try  and  determine  the 
right,  and  to  establish  the  right  of  those  entitled,  and 
deny  the  claims  of  those  not  entitled.  The  Re^stry 
Acts  of  the  States  mentioned,  purport  to  regulate  the 
exercise  of  the  right ;  the  registration  proceeding  of 
Tennessee,  investigates,  ascertains,  tries,  and  establishes 
or  denies,  the  existence  of  the  right.  The  former 
regulate  the  exercise  of  the  right  in  the  particular 
manner,  at  the  particular  place,  on  the  particular  occa- 
sion. The  latter  regards  and  adjudges  on  the  existence 
of  the  right,  at  any  time  or  place,  or  on  any  occa- 
sion. Undoubtedly,  there  are  the  resemblances  between 
the  proceeding  here,  and  the  proceeding  in  the 
other  States.  Such  resemblances  do  not  go  to  the 
substantial  and  essential  character  and  effect  of  the 
proceeding    under    the    Tennessee    statutes.       The   broad 
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line  of  diSeroice  is,  that,  the  ODe  is  a  r^ul&tion  of 
the  exerdse  of  the  franchise,  while  the  other  is  an 
adjudication   of   the   right  to   the  franchise. 

The  next  matter  of  inquiry  is,  whether  the  setting 
aside,  and  annulling  by  the  Governor,  of  the  registrar 
tioa  of  a  county,  is,  in  respect  of  the  persons  whose 
registration  and  franchise  are  so  set  aside  and  annulled, 
"  due   process  of   law?" 

An  illnsttation  at  hand,  will  help  to  an  easy  and 
correct  answer.  The  Clerks  of  the  County  Courts, 
and  Commissioners  of  Deeds,  are,  by  law,  authorized 
to  take  and  certify  probat«s  and  acknowledgments  of 
deeds  and  other  instruments,  required  to  be  registered 
in  the  registry  books  of  the  counties.  Such  probai« 
or  acknowledgment  and  registration  of  deeds,  is  prima 
facie  evidence  of  their  execution;  and  so  certified  and 
r^listered,  the  deeds  evidence,  or  operate  to  invest  the 
grantees  with  rights  of  property.  If  An  Act  of  the 
liegislature  were  enacted,  empowering  the  Governor  to 
set  aside  and  annul  these  certificates,  and  the  effect 
and  operation  of  them,  and  deprive  or  divest  the  grantees 
of  rights  created  by,  or  derived  from  them,  the  absurd- 
ity and  constitutional  nullity  of  the  statute  would  be 
intensely  manifest.  The  absurdity  and  nullity  would 
not  he  dispelled  by  showing  that  the  statute  authorized 
the  Governor  to  set  aside  and  annul  the  probates  and 
registration  of  any  and  eveiy  instrument,  made  or  done 
by  any  clerk  or  commissioner,  if  it  be  made  to  appear 
to  his  satis&ction,  that  frauds  and  irregularities  had 
intervened,  in  the  conduct  of  the  clerk  or  commis- 
sioner,   in    respect    of   any     of    the  instruments,    or    of 
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some  party  to  some  of  the  instruments.  It  is  not 
easy,  if  possible,  to  point  out  any  material  difFerenoe 
of  principle,  between  the  case  mentioned  for  illustration, 
and  the  case  in  hand  for  decision.  A  lai^  de- 
gree of  hardihood  or  ignorance,  is  requisite  to  main- 
tain that  such  power  can  be  invested  in  the  Governor 
by  Legislative  Act,  or  that  the  exercise  of  such  power 
is  due  process  of  law,  or  can  divest  the  grantee  of 
any  right   acquired   by   the   probate   and  registration. 

The  power  bestowed  upon  the  Governor,  to  annul 
the  registration,  is,  in  most  essential  particulars,  devoid 
of  the  quality  of  "due  process  of  law."  His  action 
is  ex  parte,  and  without  opportunity  of  defense.  The 
citizen  qualified  by  registration  and  certificate,  is  de- 
prived of  whatever  right  the  registration  and  certificate 
confer,  without  a  hearing,  and  without  knowledge  or 
information,  that  action  is  proposed  to  be  had,  which 
affects  his  rights. 

Again: — The  citizen  may  be  deprived  of  whatever 
right  his  registration  and  certificate  confer,  without  any 
wrong  or  &ult  on  his  part,  and  even  wiUiout  any  wrong 
or  fault  alleged  against  him.  The  statute  authorizes 
the  Governor  to  set  aside  and  avoid  the  r^istratioa  of 
a  county,  where  it  is  made  to  appear  to  him  that  fraud 
or  irregularities  have  intervened  in  the  registration  of 
the  county.  The  &aud  or  irregularity  may  be  of  the 
Commissioner,  in  which  none  of  the  registered  voters 
had  any  participation;  or  it  may  have  been  &aud  or 
irregularities  in  some  of  those  who  have  obtmned  regis- 
tration and  certificates,  and  not  of  others  who  in  no 
manner    partidpated    in,   or   are  charged   with    particapa- 
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Hon  in  the  frauds  or  irregularities.  Thus,  persons  are 
deprived  of  their  franchise,  not  for  their  own  ■wrong, 
but  for  the  wrong  of  others. 

Again : — The  fraud  or  irregularity  allied  and  acted 
on,  may  be  important  or  unimportant;  of  a  degree  or 
kind  which  furnishes  just  cause  for  divesting  a  right, 
or  it  may  be  trivial.  All  is  placed  in  the  arbitrary 
discretion  of  the  Governor,  and  from  his  action  the 
registered  and  qualified  voter  has  no  appeal  or  redress. 

Again: — The  annulment  of  the  r^stiation  may  be 
remote  from  an  election  or  on  the  very  eve  of  the 
election,  and  too  late  for  the  qualified  citizen  to  set 
about  and  get  up  his  proofs,  and  obtain  a  new  adjudi- 
cation of  his  right;  and  it  may  be  that  his  prools  are 
destroyed  by  the  death  of  witnesses,  the  imlure  of 
memories,  the  loss  of  papers,  the  change  of  Conunis- 
sioner,  and  change  of  judgment  upon  the  proo&  Thus 
the  right  established  by  the  registration,  may  be,  for 
an  impending  election,  annulled,  or  permanently  and 
for   all   time. 

Again : — The  annulment  of  the  right  conferred  by 
the  r^istration  and  certificate,  is  not  limited  to  one 
occasion;  it  may  be  done  by  the  Governor,  from  time 
to  time,  and  for  all  time,  without  end.  Practically  and 
effectually,  the  power  given  by  fhe  Act,  enables  the 
Governor  to  defeat  and  annul,  not  only  the  particular 
registratiou  and  certificate  in  r^ard  to  which  the  power 
is  exercised;  but  behind  and  under  that,  the  ultimate 
right  of  the  qualified  citizen  to  the  franchise.  The 
power  to  annul  the  registration  and  certificate  as  often 
as  granted  and   without  end,  invests  the   Governor  with 
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power,  practically,  virtually  and  effectually,  to  destroy 
tbe  ultimate  right  to  the  fraudiise,  which  the  statute 
confers  upon  the  person  having  the  prescribed  qualifi- 
cations. The  Governor  is,  practically,  made  the  ulti- 
mate arbiter  and  judge  of  the  right  of  all  and  of  every 
citizen  to  the  franchise.  Ag^nst  his  discretion  and 
will,  none  can  exercise  the  right,  and  none  can  establish 
and   secure   their  right. 

And  further: — This  power  ext«nds  not  only  to  one 
county,  bat  to  all  the  counties  of  the  State;  and  not 
only  to  one  qualified  voter,  but  to  every  qualified  voter 
in  the  State;  and  not  only  for  one  time  or  occasion, 
but  for  every  and  all  times  and  occasions,  and  without 
restraint  and   without  end. 

It  is  impossible  to  consider  the  exercise  of  such 
power,  "due  process  of  law,"  or  the  statute  which  be- 
stows such  power,  "the   law   of  the  land." 

Upon  another  aspect,  the  Act,  in  the  particular  con- 
cerned,  may   well   be  declared   void. 

This  Court  does  not  entertain  the  notion  that  it  is 
authorized  to  declare  a  statute  void,  because  of  repug- 
nancy to  the  ^rit  of  the  Constitution.  Consideratioos 
of  this  kind,  are  properly  addressed  to  the  le^slative 
body.  Courts  only  act,  when  the  conflict  is  shown 
with  an  express  provision  of  the  organic  law,  or  with 
a  necessary  implication  from  an  express  provision.  In- 
stances of  such  implication  are  found  in  cases,  as  when 
the  delegation  of  an  express  power  to  one  department  of 
the  government,  is  held  to  be  by  necessary  implication, 
the  prohibition  of  the  exercise  of  the  power  by  another 
department;    or  when  the  delegation  of  a  power  to  the 


APRIL  TERM,  1869. 


The  State  m.  Wm.  Suteo. 


K^ational  government^  is  held  to  be  the  negation  of  the 
power  to  the  State  governments. 

It  is  scarcely  necessary,  however,  to  resort  to  impli- 
cation, in  the  aspect  of  the  case  proposed  to  be  ehown, 
to  find  valid  ground  on  which  to  rest  the  objection  to 
the   organic   validity  of  the  Act  under  consideration. 

The  form  and  plan  of  the  Constitution  of  the  State, 
expressed  in  the  whole  and  in  the  part«,  declare,  organ- 
ize and  establish,  a  system  and  form  of  government, 
popular,  elective,  republican,  wherein  sovereignty  is  in 
the  electoral  body  of  the  people.  This  is  expressed 
in  and  by  the  clauses  which  dcle^te,  reserve,  restrain 
and  distribute  the  powers  of  government  among  the 
several  departments  and  officers,  for  the  purpose  of 
maintaining  and  enforcing  checks  and  ba'lances  upon  the 
several  functionaries,  and  so  securing  the  liberties  and 
rights  of  the  people,  and  a  popular,  elective  and  repub- 
lican form   of  government. 

The  statute  which  empowers  the  Governor,  in  his 
discreti(Hi,  practically  and  effectually  to  abrogate  the 
right  to  vote,  of  any  and  every  qualified  citizen  of  the 
State;  and  at  any  time  and  for  all  time,  and  in  any 
and  all  elections,  is  repugnant  to  that  portion  of  the 
Constitution  which  is  expressly  ordained  to  secure  to 
the  people,  the  right  to  elect  the  officers  of  the  gov- 
ernment. 

The  statute  which  practically  and  eSectually  empow- 
ers the  Crovemor  to  determine  who,  of  the  qualified 
citizens,  shall  vote  and  who  shall  not  vote,  and  who 
shall  elect  and  who  shall  not  elect,  the  officers  of  the 
govemm^it,   himself  included,  is  repugnant  to  that  por- 
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Hon  of  the  oi^anic  frame  of  the  government,  which  was 
ordained  to  establish  and  m^ntain  a  republican  form  of 
government. 

The  statute  which  empowers  the  Governor,  practically 
and  effectually  to  divest  out  of  any  and  every  qualified 
voter,  his  right  to  vote,  not  only  once,  but  from  time 
to  time,  and  without  end,  is  repugnant  to  those  provis- 
ions of  the  organic  law  which  are  ordfuned  to  invest 
the  Courte  with  judicial  power,  and  to  exclude  the  ex- 
ecutive kead  of  the  government  irom  the  exercise  of 
such  power. 

For  these  reasons,  the  Court  is  constrained  to  hold, 
that  the  ^tute  which  confers  on  the  Governor  the 
power  to  set  aside  and  annul  the  registration  of  a 
county,  in  whole  or  in  part,  is  unconstitutional  and  void. 
In  this  determioatioQ,  are  included  the  Act  of  March 
8th,  1867,  chapter  36,  sections  4  and  5;  and  that  part 
of  the  Act  of  February  26th,  1868,  chapter  52,  so  far 
as  it  authorizes  the  Governor  to  set  aside  registration, 
and  undertakes  to  confirm  his  acts  of  this  kind,  done 
before  the  passage  of  the  Act;  and  to  punish  persons 
who  vote,  or  who  attempt  to  vote,  "by  virtue  of  cer- 
tificates issued  from  a  registration  declared  null  and 
void"  by  the  Governor. 

The  point  thus  decided,  disposing  of  the  case  in 
consideration,  the  Court  does  not  think  it  necessary  or 
proper  to  consider  the  argument  of  counsel  upon  the 
question   of  the   validity  of  the   general   Franchise  Acts. 

It  is  not  to  be  understood,  from  any  thing  stated 
in  this  opinion,  that  the  Court  questions  or  doubts  the 
sovere^  power  of  the  people  of   the   State,  expressed 
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through  a  Conetitutional  Convention  or  other  organic 
mode,  to  prescribe  the  qualifications  of  voters  and  the 
limitation  of  the  elective  &ancbise,  whereby  the  fi-anchise 
may  be  bestowed  upon  persouB  not  before  entitled  to  it, 
or  may  be  taken  from  persons  before  entitled  to  it; 
subject,  however,  to  such  restnunte  upon  this  power  as 
exist  in  the  Constitution  of  the  United  States. 

The  judgment  of  the  Court  below  ia  affirmed,  and 
tbe  defendant  discharged. 

Gboroe  Andrews,  Judge: 

The  elective  franchise  is  at  once,  a  right  and  a 
trust,  conferred  by  the  people  of  a  State,  acting  in  their 
supreme  and  sovereign  capacity,  upon  suoh  members  of 
the  body  politic  as  they,  in  their  sovereign  discretion, 
deem  should  hold  and  exercise  it,  having  regard  to  Ibe 
protection,  both  of  private  rights  and  of  public  interests. 
Once  conferred  upon  the  citizen,  it  is  a  franchise  in 
which  he  has  a  right  of  property  which  the  law  pro- 
tects. But  it  is  a  franchise  having  its  origin  in  the 
will  of  the  body  politic;  and  is  a  power  held  by  the 
citizen,  in  trust,  to  be  exercised  for  the  public  weliare, 
and  which,  in  a  moral  point  of  view,  the  citizen  has 
no  right  to  use  for  his  private  benefit,  in  opposition  to 
the  public  interest.  Being  a  franchise,  the  law  pro- 
tects the  right  of  the  citizen  in  it,  but,  inasmuch  as 
it  is  also  a  tmst,  the  citizen  has  no  right  to  misuse 
it,  and   commits   a  crime  if  he  sell   it. 

The  duty  of  the  L^slature  is,  to  protect  both  the 
public  interest    and    the  private  right    in   the   franchise. 


BROWNSVILLE: 


The  State  ««.  Wm.  Stalen. 


and  for  this  purpose,  it  may  provide  reasonable  regu- 
lations for  the  exercise  of  the  right,  in  particular  modes 
and  times,  and  adopt  precautions  against  frauds  and  vio- 
lence. The  complete  protection  of  the  franchise,  re- 
quires, as  well  the  exclusion  of  those  not  entitled  to 
exercise  it,  as  the  admission  and  protection  of  those 
who  are  thus  entitled.  Where  the  franchise  is  not 
universal,  the  persons  who  are  entitled  to  it,  must 
be  ascertained,  either  at  the  polls,  or,  at  a  time  pri- 
ot  to  the  election;  and  upon  principle,  it  is  immaterial 
which  of  these  modes  is  adopted,  so  long  as  the  end 
of  such  ascertainment  is  attained,  and  a  &ir  opportu- 
nity afforded  to  all  those  who  are  entitled  to  the  fran- 
chise,  w  exercise   it. 

Registration  laws,  therefore,  operating  in  accordance 
wltli  the  above  principles,  aa%  valid,  and  have  been  so 
held.  But  the  power  of  the  L^islature  is,  to  regu- 
late the  exercise  of  the  right,  and  not  to  destroy  t£e 
right  itself. 

The  constitutional  amendments,  of  1865,  conferred 
upon  the  General  Assembly  elected  in  that  year,  the 
power  to  determine  "the  qualification  of  voters,  and  the 
limitation  of  the  elective  franchise;"  in  other  words,  to 
determine  what  physical,  intellectual,  moral  or  political 
qualifications,  the  voter  should  possess,  and  what  chan- 
ges should  be  made  in  the  boundaries  which  had  there- 
tofore limited  and  circumscribed  the  classes  of  citizens 
entitled   to   the  elective   franchise. 

These  qualifications,  and  this  limitation,  being  thus 
det«rmined,  no  power  existed  in  the  Legislature,  arbi- 
trarily to  deprive  any  citizen  of  the  right  to  vote,  who 
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should  be  foimd  to  pcHsese  tliese  qualifications,  and  to 
be  within  this  limitation.  In  pursuance  of  the  power 
thus  conferred,  the  Legislature  enacted  the  statute  re- 
cited in  the  foregoing  opinion,  by  which  it  determined 
the  tiiture  qualifications  of  voters,  and  limited  the 
elective  iranchise  to  certain  classes  of  citizens  therein 
specified;  and,  as  the  qualifications  and  limitations  were 
dependent,  in  each  individual  instance,  upon  questions 
of  &ct  involving  the  past  etatua  of  the  citizen,  it  also 
provided  the  official  machinery  for  the  judiiual  deter- 
mination of  those  &cts,  and  for  preserving  and  certi- 
fying such   determination. 

The  Commissioners  of  Re^tration,  under  these  stat- 
utes, are  not  courts,  but  they,  nevertheless,  act  judi- 
cially. There  is  a  large  field  of  judicial  inquiry  in 
which  action  is  had,  which  ia  judicial  in  its  nature, 
but  which  is,  nevertheless,  not  that  exercise  of  "judicial 
pywer,"  the  exercise  of  which,  is  restricted  to  the  courts 
by  our  Constitution.  Judges  of  elections,  assessors  of 
revenue,  commissioners  for  assessment  of  damages  on 
the  taking  of  property  under  the  right  of  eminent  do- 
main, clerks,  in  taking  the  probate  of  deeds,  and  va- 
rious other  officers,  exercise,  to  a  greater  or  leas  extent, 
judicial  functions,  and  by  their  decisions,  determine 
questions  of  &ct  and  conclude  rights,  though  they  are 
not  courts.  But,  when  the  question  of  the  right  of  a 
citizen  to  a  property  or  priviJ^e,  is  referred  by  the 
law  to  a  tribunal  thus  created,  its  final  decision  is  an 
adjudication  upon  the  right,  and  cannot,  at  the  mere 
discretion  of  either  the  Executive  or  L^islature,  be  arbi- 
trarily set  aside  or  disregarded.  When  the  right  of  a 
17 
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citizen  to  vote  has  been,  by  the  proceedings  now  nnder 
discussion,  judicially  ascertained,  and  duly  certified,  it 
may  be  questioned  or  set  aside  by  due  process  of  law : 
by  some  r^ular  prooeedings  applied  to  the  fiicta  of  his 
particular  case,  either  in  the  oourte,  or,  possibly,  out- 
side of  the  courts,  but  not  by  the  exercise  of  mere  ar~ 
bitntry  discretion,  which  dStpoam  of  his  right  withoat, 
under  due  process  of  law,   deciding  upon  his   right. 

The  provision  of  the  statute  now  under  discusraon, 
allowing  the  Governor  to  set  aside  the  registration  of 
voters  in  any  county,  when  it  shall  be  made  to  appear 
to  his  satis&ction  that  frauds  and  irregularities  have 
intervened  in  the  registration  in  such  county,  is  obnox- 
ious  to  the  objection   above   indicated. 

It  is  not  in  the  nature  of  an  appeal  to  another  ju- 
dicial officer.  The  Governor  does  not  at  all  inquire 
whether  any  or  all  the  persons  who  have  roistered  are 
entitled  to  the  privileges  of  the  franchise,  or  whether  tile 
determination  and  certificate  of  the  commisffloner  is  cor- 
rect in  any  particular  case.  He  does  not  determine 
judicially  under  an  original  or  appellate  authority,  and 
upon  due  hearing,  that  there  has  been  fraud  or  irregu- 
larity in  any  individual  case,  and  therefore  annul  the  rc^ 
istiatioD  and  certificate  in  that  case;  but  upon  ex  parie 
determination  that  frauds  and  insularities  have  inter- 
vened at  any  point  in  the  registration,  he  annuls  the 
registration  and  certificates  of  all  the  voters  in  the 
county.  Because  A  has  committed  a  fraud  by  illegally 
procuring  his  own  registration,  B  and  C  are  at  once 
deprived  of  the  benefit  of  the  adjudication  made  in  their 
&vor;    because  the  commissioner  has  fraudulently  grant- 
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ed  certificates  to  a  portions  of  the  citizen  of  the  coimty, 
the  certificates  of  all  the  other  citizens  are  annalled  with- 
out trial  or  decision  on  their  validity. 

What  amount  of  fraud  or  irregularity,  by  whom 
eauaed  or  perpetrated,  or  to  what  extent,  material  or 
immaterial,  shall  authorize  the  Governor  to  set  aside  a 
r^istration,  is  left  to  his  sole  and  arbitrary  discretion; 
and  this  discretion  may  be  exercised,  as  well  upon  the 
eve  of  an  election,  when  a  new  r^istration  is  impos- 
sible, thereby  effecting  a  total  disfranchisement  of  the 
county,  as  at  a  time  which  would  afford  opportonity 
for  a  new  and   valid   registration. 

It  does  not  meet  the  objection,  to  urge  that  the 
setting  aside  of  the  registration  does  not  deprive  any 
citizen  of  his  vote  who  is  entitled  to  it,  since  he  may 
at  once  apply  for  a  new  r^istration  and  certificate;  be- 
cause he  is  deprived  of  the  result  of  a  jodidal  deter- 
mination already  made  in  his  favor;  and,  as  above  eta- 
ted,  the  action  of  the  Governor  may  be  made  at  such 
time  as  to  deprive  him  of  his  ballot  altogether;  and 
this,  not  only  when  he  is  innocent  of  any  fraud,  and 
his  r^stration  valid  and  fi«e  fivm  any  irr^ularify, 
but  without  any  allegation  of  fraud  or  irregularity  af- 
Eecting  him. 

I  do  not  base  my  own  oonclnsion,  in  this  case, 
upon  the  doctaine  that  the  power  given  to  the  Gover- 
nor is  opposed  to  the  principles  of  republican  govern- 
ment; because,  I  think  such  a  decision  involves  the 
assumption  of  a  very  delicate  and  even  dangerous  re- 
sponsibility on  the  part  of  the  Court;  nor  upon  the  po- 
sitiou  &st  the  adaoa  of  tiie  Governor  involves  the  ex- 
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ercise  of  judicial  |power;  because,  in  my  opioion,  the 
jurisdiction  attempted  to  be  conferred  upon  bim,  is  not 
that  kind  of  judicial  power,  the  exercise  of  which  is,  hj 
the  Constitution,  Umited  to  the  courts,  and  denied  to 
the  Executive. 

The  objection  to  this  particular  power  is,  not  eo 
much  that  it  is  judicial,  as  that  it  ia  arbitrary.  The 
ai^;unient  used  upon  the  one  hand,  that  enormons  frauds 
in  the  registration  of  voters  could  be  prevented  or  de- 
feated only  by  the  Legislation  now  in  question ;  and  the 
opposing  ailment,  that  the  power  granted  to  the  Execu- 
tive, is  dangerous  to  the  public  liberties,  I  (xmsider  enti- 
tled to  weight  with  the  Legislature,  whose  duty  it  is  to 
provide  for  the  public  welfiire  and  safety,  by  the  enact- 
ment of  laws;  rather  than  with  the  courts,  whose  func- 
tions it  is,  only  to  construe  and  enforce  the  laws,  and 
which  have,  in  that  respect,  no  judicial  or  legislative  dis- 
cretion. 

Opinion  by   Jas.  O.  Shackelfobd,  Judge: 

The  defendant  in  error,  was  presented  by  the  grand 
jury  of  the  County  of  Gibson,  at  the  March  Term, 
1868,  for  illegal  voting.  The  presentment  is  in  the 
words  and  figures   following : 

"The  grand  jury  of  the  State  of  Tennessee,  elected, 
impaneled,  sworn  and  chained  to  inquire,  in  and  for 
the  body  of  the  County  of  Gibson,  upon  their  oaths 
aforesaid,  present,  that,  Eobert  C.  Boyle,  on  the  10th 
of  December,  1867,  was  Commissioner  of  Re^tration, 
in  and  for  the  County  of  Gibson,  aforesaid;  and  being 
Commissioner  of   Registration,    as  aforesaid,  on  the  day 
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and  year  aforesaid,  isaaed  a  certificate  of  r^BtratioD 
to  one  WiUiam  Staten,  i  citizen  of  the  County  of 
Gibson,  aforesaid;  that,  afterward,  on  the  25th  ot 
December,  1868,  William  G.  Brownlow,  the  then  Gov- 
ernor of  the  State  of  Tennessee,  issued  two  proclama- 
tions, wherein  and  whereby,  he  abrogated,  annulled  and 
set  aside  the  said  registration  of  the  said  Boyle,  afore- 
said Commissioner  of  R^^stration,  in  and  for  Gibson 
County.  That,  after  the  issuing  of  the  proclamation, 
aforesaid,  hy  the  Governor  of  the  State  of  Ten- 
nessee, the  said  William  Staten,  in  the  County  of 
Gibson,  on  the  7th  day  of  March,  1868,  at  an  elec- 
tion for  Sheriff  and  Tax  Collector  of  the  County  of 
Gibson,  then  and  there  duly  holden,  without  any  cer- 
tificate of  registration  as  a  voter,  other  than  the  one 
aforesaid,  issued  by  the  said  Boyle,  well  knowing  him- 
self not  to  be  a  qualified  voter,  did  unlawfully  and 
willfully,  pve  in  his  vote  for  Sheriff  and  Tax  Col- 
lector, contrary,"  etc.  To  which  said  presentment, 
the  defendant,  Staten,  appeared,  and  filed  a  demur- 
rer: "For  cause  says,  it  appears  from  said  present- 
ment,  he  was  a  legal  and  qualified  voter  of  Gibson 
County,  because  he  had  a  certificate  of  his  qualifica- 
tion, issued  by  R  C.  Boyle,  the  rightfully  appointed 
Commisooner  of  Registration,  as  appears  from  said  pre- 
sentment; and  this  defendant  further  states,  that  Wm. 
G.  Brownlow  had  no  rightful  authority  to  set  aside 
the  acts  of  the  said  Boyle,  Commissioner  of  Registra- 
tion; and  that  the  act  of  the  said  W.  G.  Brownlow, 
setttag  aside  said  r^stration  of  voters,  was  unconsti- 
tutional   and    unauthorized ;    and    this    be    is  ready    to 
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verify,  and  prays  judgment  be  granted."  Upon  ail- 
ment, the  demurrer  was  allowed,  the  presentment 
quashed ;  from   which   the    State   appealed   to  this  ConrL 

The  questions  presented  for  our  consideration,  arise 
upon  the  validity  of  the  Acts  known  as  the  Franchise 
Laws. 

2.  Admitting  the  ccaistitutionality  of  the  several  Acte 
in  questicm,  can  the  Legislature  divest  and  set  aside 
the  right  of  franchise  when  once  vested,  or  can  the 
L«^lature  delegate  the  power  to  the  Governor  of  the 
State,  to  set  aside  by  proclamation,  the  re^stration  of 
a  county   in   part  or  in  whole? 

The  questions  presented,  are  of  a  grave  and  serious 
character,  involving  as  they  do,  the  rights  of  so  many 
of  our  citizens  who  are  deprived  of  the  right  of  sul&age 
by  existing  laws.  My  associate,  Judge  Smith,  has  de- 
livered the  opinion  of  the  Court.  I  fully  ct»cur 
with  him  in  the  views  expressed.  I  present  my  views 
of  the  validity  of  said  Acts,  and  of  the  powras  of 
the  Governor  to  set  aside  the  registration  of  a  county. 
It  is  insisted  the  9th  section  of  the  schednle  of  the 
amended  Constitution,  which  gave  to  the  Le^slature 
that  should  first  assemble  the  right  to  determine  the 
qualification  of  voters,  and  the  limitation  of  the  elective 
iranchise,  vested  no  power  in  the  Cieueral  Assembly  to 
alter  or  change  article  4,  section  1,  of  the  Constitution  of 
the  State;  and  that  the  right  of  voting  is  an  inherent  and 
inalienable  right,  of  which  the  citizen  cannot  be  de- 
prived ;  and  any  act  of  the  people  in  convention,  de- 
priving the  citizen  of  the  right,  is  a  violation  of  the 
Constitution   of   the   United   States,   the  supreme   law   of 
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tbe  land.  That  the  object  and  pnrpoae  of  the  Constita- 
tioD  in  the  Sdi  aectioD  of  the  schedule  referred  to,  was 
intended  to  vest  the  power  in  the  Legislature  to  enfran- 
chise the  freedtnen,  who  became  citizens  upon  the  adop- 
tion of  section  1,  article  1,  of  the  amended  Constitution. 

For  the  proper  determinatioQ  of  the  principles  in- 
volved, it  becomes  necessary  to  examine  the  past  history 
of  our  country,  and  see  the  grounds  upon  which  the 
right   of  suffrage   is  based. 

First,  It  is-  in;^ted  that  the  right  of  suflrage  is  a 
vested  right,  and  an  inalienable  one ;  that,  under  the  Con- 
stitution of  the  United  States,  the  people  of  a  State 
in  convention  or  L^i;islature,  cannot  deprive  a  citizen 
of  that  right.  In  article  1,  section  1,  of  the  Bill  of 
lUghts,  prefixed  to  the  Constitution  of  the  State,  it  is 
declared  all  power  is  inherent  in  the  people,  and  all 
governments  are  funded  on  their  authority,  and  are 
instituted  for  their  peace,  safety  and  happiness;  and  for 
the  advancement  of  these  ends,  they  have,  at  all  times, 
an  indefea^ble  right  to  alter,  abolish  or  reform  their 
government  as  they  may  see  fit.  The  subsequent  sections  of 
the  Bill  of  R^hts  conmst  of  those  absolute  rights  of  per- 
sonal security — the  right  of  personal  liberty,  and  the 
right  to  acquire  and  enjoy  property.  These  rights 
have  been  justly  constmed,  and  are  declared  by  the 
Bill  of  Rights,  to  be  natural,  inherent  and  inalienable. 
The  efiectual  security  and  enjoyment  of  them,  depends 
upon  the  existence  of  civil  liberty.  They  are  solemn 
declarations  of  principles,  to  which  every  free  person 
is  entitled.  These  rights  have  been  wrested,  from  time 
to  time,  from  the  English  monarchs,  and  were  brought 
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to  this  couDtry  by  our  aacestors ;  and  have  been  &i- 
graft«d  upon  the  Constitutions  of  the  different  States, 
differing  in  language  but  not  iu  principle.  So  '  careful 
were  the  framers  of  the  Constitution  to  preserve  these 
rights  inviolate,  they  declared,  in  section  12,  of  the 
11th  article  of  the  Constitution,  the  declaration  of 
rights  hereto  prefixed,  is  declared  to  be  a  part  of  the 
Constitution,  and  shall  never  be  violated,  upon  any 
pretext  whatever. 

Does  the  right  of  suffrage  constitute  a  part  of  the 
Bill  of  Rights?  It  is  insisted  it  does,  and  therefore 
the  Convention  had  no  right  to  delegate  this  authority 
to  the  General  Assembly,  whereby  a  part  of  the  citi- 
zens have  been  disfranchised ;  that  the  right  of  suf- 
frage is  a  natural  and  inherent  right  in  every  free 
man.  For  the  proper  solution  of  this  question,  it 
becomes  neoessary  to  examine  into  the  history  of  the 
formation  of  our  State  Government,  and  see  if  it  was 
regarded  as  a  natural  and  inherent  right,  or  a  po- 
litical    one.       On     the    —  day     of   ,   1789,    the 

Legislature  of  North  Carolina  ceded  to  the  United 
States  the  western  territory,  now  embraced  within  lie 
limits  of  this  State.  It  was  provided  in  the  cession 
Act,  the  territory  so  ceded  should  be  laid  out,  and 
formed  into  a  State  or  States,  containing  a  suitable  ex- 
tent of  territory,  the  inhabitants  of  which,  shall  enjoy 
all  the  privileges,  benefits  and  advantages  set  forth  in 
the  ordinances  of  the  late  Congress,  for  the  government 
of  the  western  territory.  This  cession  was  accepted, 
under  the  express  condition  that  Congress  should  assume 
the  government  of   the  territory,   and  which   they   shall 
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execute  in  a  maQoer  Bimilar  to  that  -which  they  established 
in  the  territory  west  of  the  Ohio;  shall  protect  the 
inhabitants  against  enemies,  and  shall  never  bar  or  de- 
prive them  of  privileges  which  the  people  west  of  the 
Ohio,  enjoy.  The  people  of  the  territory  now  com- 
prising the  State  of  Tennessee,  lived  without  represen- 
tatioD,  or  exercising  the  right  of  suffrage,  until  1796, 
when  they  fi-amed  the  Constitution,  iinder  which  they 
were  admitted  into  the  Federal  Union.  "When  they 
framed  the  Constitution,  the  inhabitants  of  the  terri- 
tory had  no  rights  of  franchise  from  any  authority 
exoept  that  which  is  &und  in  the  cession  Act  of  1789, 
and  the  Act  of  Congress  accepting  tlie  ceded  territory, 
which  is  as  follows : 

8o  soon  as  there  shall  be  five  thousand  free  male 
inhabitants  of  frill  age,  in  the  district,  upon  giving 
f«W)f  thereof  to  the  Governor,  they  shall  receive  au- 
thority, with  time  and  place,  to  elect  representatives 
from  their  counties  or  townships,  provided  for  every 
five  hundred  free  male  inhabitants  there  shall  be  one 
representative,  and  so  on,  progressively,  with  the  num- 
ber of  free  male  inhabitants,  shall  the  right  of  repre- 
sentation increase,  until  the  number  of  representatives 
shall  amount  to  twenty-five;  af^  which,  the  number 
and  proportion  shall  be  regulated  by  the  L^slature ; 
provided  no  person  shall  be  eligible  or  qualified  to  act 
as  Kepresentative,  unless  he  shall  have  been  a  citizen  of 
the  United  States  three  years,  and  in  either  case,  shall  hold 
in  bis  own  right,  in  fee  simple,  200  acres  of  land;  pro- 
vided also,  that  a  freeholder  of  50  acres  of  land  in 
the  district,  having    been    a    citizen    of  the  States,  and 
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a  reddeot  of  the  district,  or  tiie  lik«  freehold  and  two 
years  in  the  district,  shall  qualify  a  man  as  an  elector 
or   Representative."     See  United  States  Statutes  at  Large. 

Under  this  provision  of  the  ordinance  of  1789,  the 
i^nnchise,  which  was  dependent  upon  the  conditions 
and  contingencies  therein  specified,  was  exercised,  and 
the  representatives  of  the  people  thus  elected,  framed  the 
Constitution  of  the  Stat«,  of  1796.  The  Convention 
that  met  and  formed  the  Constitution,  fixed  the  right 
of   franchise.       No   one  then   doubted  thdr  power. 

By  the  Constitution  of  1796,  every  freeman  of  the 
age  of  twenty  one  years  and  upwards,  possessed  of  a 
freehold  in  the  oounty  where  he  may  vote,  and  b^g 
an  inhabitant  of  this  State — any  and  every  freeman, 
being  an  inhabitant  of  any  one  county  in  the  State 
six  months  immediately  preceding  the  day  of  election, 
shall  be  entitled  to  vot«  for  members  of  the  General 
Assembly,  for  the  county  in  which  he  may  remde: 
Haywood  and  Cobb's  Bevisal,  404. 

This  provision  of  the  Constitution  remtuned  in  force 
'ontil  1834.  Under  its  provisions  any  free  man  own- 
ing a  freehold  in  the  coun^  was  entitled  to  vote. 
Every  male  inhabitant  residing  in  the  county  «x 
months,  was  entitled  to  the  right  of  sufiVage — ^&ee 
persons  of  color  being  included  in  the  term  freemen. 
When  the  Convention  met  in  1834,  to  form  the  Con- 
stitution under  which  we  now  live,  a  feeling  antago- 
nistic to  free  n^roes  had  been  engendered  in  the 
public  mind,  growing  out  of  sectional  feeling.  The 
Constitution  adopted,  deprived  iree  persons  of  oolor  of 
the  right  of   sndrt^ie. 
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Those  male  inhabitants  who  were  not  dtizens,  and 
who  had  previously  voted,  were  aJso  deprived  of  the 
right  By  the  provisionB  of  the  ConBtitntioD  of  1834, 
the  voter  had  to  be  a  citizen  of  the  United  States,  and 
a  citizen  of  the  State  for  six  months  next  preceding 
the  election.  See  Article  4,  sec.  —  of  the  Constitu- 
tion. Here  was  an  act  of  sovereignty  by  the  people 
of  the  State,  by  which  a  class  of  citizens  were  de- 
prived of  the  right  of  suffrage.  This  question  came 
incidentally  before  the  Supreme  Court  of  North  Carolina, 
in  the  case  of  the  State  tw.  Manual,  4th  I>ev.  Judge 
Gaston,  ia  discussing  the  rights  of  sufi&age,  says :  "The 
principle  of  freehold  sufih^,  seeins  to  have  been 
brought  over  from  England  with  the  first  colonists, 
and  to  have  been  preserved  in  the  colony  afterwards. 
In  the  Act  of  1843,  4  Sims'  Revisal,  171,  it  will 
be  seen  that  a  freehold  of  fifty  acres  was  necessary 
to  entitle  an  inhabitant  of  a  county  to  vote.  And  by 
the  Act  of  1746,  the  freeholders  of  the  towns  of  Eden- 
ton,  Bath,  Newbem  and  Wilmington,  were  declared 
entitled  to  vote  for  members  of  the  Colonial  Legislature. 
The  Convention  which  framed  our  Constitution,  was 
chosen  by  freeholders.  The  Constitution  extended  the 
elective  franchise  to  every  freeman  that  arrived  at  the 
age  of  twenty-one  years,  and  paid  a  tax;  and  it  is  a 
matter  of  universal  notoriety,  that,  under  it,  fr%e  persons, 
without  r^ard  to  color,  churned  and  exercised  the  right 
to  the  franchise,  until  it  was  taken  from  the  freemen 
of  color  by  the  late  amended  Constitution.  But  surely 
the  possession  of  political  rights  is  not  essential  to  con- 
stitute  a    citizen;     if   it  be,   then    women,    minors,  and 
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persons  who  have  not  paid  taxes,  are  not  citizens.  And 
free  white  men,  who  have  not  paid  public  taxes  and 
arrived  at  full  age,  but  have  not  a  freehold  of  fifV/ 
acres,  inasmuch  as  they  may  vote  for  one  branch  of 
our  L^islatare,  would  be  a  sort  of  intermediate  state, 
a  sort  of  hybrid  between  a  citizen  and  not.  The  term 
"citizen,"  as  understood  in  our  law,  is  prei^selj  analogous 
to  the  term  "sabject"  in  the  common  law,"  It  will  be 
seen  from  this  extract  from  the  opinion,  the  learned 
jurist  did  not  regard  the  right  of  suffrage  as  a  natural 
or  inherent ,  right;  that  freehold  suffrage  was  a  right 
grafted  in  the  laws  of  the  State  from  the  English  law; 
and  in  the  formation  of  the  Constitution  of  that  State, 
they  claimed  and  exercised  the  right  of  depriving  the  free 
man  of  color  from  voting,  though  he  had  been  recog- 
nized as  a  citizen  by  the  highest  tribunal  of  the  State. 
The  right  to  control  and  limit  the  elective  franchise 
by  the  sovereign  will  of  the  people,  in  the  formation 
of  their  Constitution,  so  far  as  we  are  informed,  has 
never  been  doubted.  The  right  was  exercLsed  in  1834. 
Persons  who  were  inhabitants  of  the  State,  could  not 
exercise  the  right,  unless  they  became  citizens  of  the 
State  and  United  States.  This  is  one  of  the  inherent 
rights  of  sovereignty,  and  has  been  recc^nized  by  the 
people  of  the  different  States  of  the  Union  in  the  for- 
mation of  their  Constitutions,  since  the  organization  of 
the  Government — each  State  limiting  or  enlai^ing  the 
right  of  sufirage,  thereby  recognizing  the  principle  as 
a  political  and  not  a  natural  right.  It  follows,  there- 
fore, that,  from  long  established  precedents,  the  people 
of  the  State,  acting  in  their  sovereign  character,  through 
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thdr  represeotativee  id  Convention  assembled,  have  ex- 
ercised the  right  of  d^xrmining  the  qualification  of 
voters,  and  limiting  the  elective  franchise.  The  right  of 
suffrage  is  a  poUtieal  right  or  privilege,  and  not  a  natural 
or  inherent  right,  and  as  such  is  subject  to  the  will  of 
the  people  in  changing  or  altering  the  fundamental   law. 

No  one  has  ever  doubted  that  the  right  of  sovereignty 
of  a  State  exists  with  the  people  of  the  State;  and 
posseesiug  the  eovereign  power,  they  have  the  right  to 
adopt  and  form  such  Constitution  as  may,  in  their  wis- 
dom, conduce  to  the  public  good  and  the  protection  of 
the  whole  people;  promiUd,  always,  its  providons  do 
not  conflict  with  the  provisions  of  the  Constitution  of 
the  United  States — the  supreme  law  of  the  land.  To 
arrive  at  the  intention  of  the  Convention,  and  a  proper 
oonstruction  of  the  9th  section  of  the  schedule  affixed 
to  the  amended  Constitution  of  the  State,  adopted  and 
ratified  on  the  22d  of  February,  1865,  it  becomes 
necessary  to  look  to  the  condition  of  the  State  at  the 
time  the  Convention  submitted  the  amendments  and 
schedule  to  the  people,  and  the  causes  that  induced 
their  action  in  calling  a  Convention.  In  1861,  upon  the 
attempt  of  the  people  of  the  State  to  throw  off  their 
allegiance  to  the   Federal   government,   war  ensued. 

Upon  the  approach  of  the  Federal  armies,  the  offi- 
cers of  the  State  government  fled,  taking  the  archives 
of  the  State  with  them.  The  courts  of  the  country 
were  closed;  judges,  sherifife,  constables,  the  conservators 
of  the  peace,  fled  or  refused  to  discharge  the  duties 
incumbent  upon  them.  A  dismal  anarchy  overspread 
the  land;    bands  of  roving  banditti  plundered  with  im- 
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pUDity,  the  defenseless  dtizenB,  Life  and  property  h&d 
no  protection  or  security  from  the  hands  of  violence. 
The  machinery  of  the  State  government  was  broken  up; 
the  arm  of  the  law  was  paralyzed.  Military  law  con- 
trolled and  governed  the  State.  In  this  condition  of 
the  country  the  loyal  citizens  of  the  State  determined 
to  reorganize  the  government,  open  the  courte,  and  give 
the  citizen  the  prot«ction  of  the  law.  A  convention 
was  called  by  some  of  the  leading  men  of  the  State, 
with  the  approbation  of  the  Military  Governor,  Andrew 
Johnson,  who  held  his  commission  from  the  Preadent 
of  the  United  States.  Delegates  from  a  lai^  majority 
of  the  counties  met  at  Nashville,  on  the  &tb  of  January, 
1866,  loyal  citizens  of  the  Government  of  the  United 
States,  and  citizens  of  the  Stat«.  That  Convention 
adopted  certain  amendments  to  the  Constitution;  also, 
a  schedule  containing  several  sections,  necessary  and 
proper  for  the  reorganization  of  the  State  government. 
Section  9,  of  the  schedule,  is  as  follows:  "The  qoalifi- 
cati<m  of  voters  and  the  limitation  of  the  elective  &an- 
chise,  may  be  determined  by  the  General  Assembly 
which  shall  first  assemble  under  the  amended  CcHistita- 
ti(m." 

The  amendment  and  schedule  were  adopted  by  a 
lai^  majority  of  the  votes  cast  Andrew  Johnson, 
then  Military  Governor,  in  his  proclamation  of  the  25th 
of  Febmary,  1865,  says:  "By  virtue  of  the  power 
and  authorify  vested  in  me,  I  do  ba^by  declare  the 
foregoing  alterations  and  amendments  and  schedule 
thereto  annexed,  have  been  ratified  by  a  vote  of  the 
people  of  the  State  j  and  that  such    articles  now  oonsti- 
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tute  a  part  of  the  permanent  Constitution,  and  the 
Bupreme  law  of  the  State  of  Tameeeee."  It  will 
be  se^i  thifi  action  of  the  people  was  with  the  con- 
sent and  approbation   of  the  United  Statea. 

It  ia  argued  that  this  move  of  the  people  was  without 
the  sanetion  of  the  Constitution,  and  not  in  the  mode 
preacribed  for  c^uinging  or  altering  that  instrument; 
that  a  majority  of  the  people  did  not  vote  in  that 
election,  consequently  it  is  &ot  binding  upon  them  so 
far  ae  it  tends  to  change  or  alter  the  4th  Article,  see, 
1,  of  the  Constitution  of  1834.  It  is  admitted  this 
move  of  the  people  was  irregular,  and  not  in  mode 
prescribed  by  the  Constitution,  for  changing  or  altering 
the  same.  A  change  in  the  fundamental  law,  when 
not  made  in  the  form  which  the  law  has  prescribed, 
must  alwajm  be  a  work  of  the  utmost  delicacy.  Biit 
ve  were  in  the  midst  of  a  revolution — the  (H^;aniza- 
tion  of  the  State  government  was  broken  up— the  laws 
were  suspended;  a  starting  point  was  neceasary.  All 
was  anarchy  and  chaos.  Every  true  man  felt  the  neces- 
sity of  restoring  the  enpremacf  of  the  law,  and  this 
oonld  only  be  done  by  putting  the  machineiy  of  tite 
State  government  in  operation,  filling  the  various  offices 
that  had  become  vacant,  and  opening  the  conrte  of  the 
country.  This  was  not  without  precedent.  The  <ntizens 
of  the  United  States  upon  the  acquisition  of  California, 
Sooked  to  that  territory  in  large  numbers.  They  were 
without  law  or  order;  bnt  true  to  the  instincts  of  the 
race,  they  met  and  oi^janized  a  State  government,  elected 
their  officers,  and  submitted  their  acts  to  the  Congress 
of   the    United  States,   and   were  admitted    among    the 
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fiimily  of  the  States.  Michigan  also  adopted  a  Constitu- 
tion without  the  warrant  or  authority  of  the  Federal  gov- 
ernment, and  she  was  likewise  admitted.  The  English 
government  rests  upon  the  same  irregular  organization. 
When  James  II,  fled  from  the  throne,  he  threw  the  great 
seal  in  the  Thames ;  a  convention  of  the  people,  without 
warrant  of  law,  met  and  declared  the  throne  vacant.  One 
party  held  that  it  was  an  unlawiiil  assembly;  that  its 
resolutions  were  nullities,  and  the  sovereigns  it  set  up 
usurpers.  They  maintained  that,  to  the  existence  <tf  a 
parliament,  royal  writs  were  indispensably  necessary; 
that  convention  having  met  without  any  lawful  au- 
thority, the  defect  could  not  then  be  supplied,  and 
the  houses  were,  therefore,  mere  clubs  of  private 
men,  and  ought,  instantly,  disperse.  Much  feeling  and 
discussion  arose,  and  authorities  were  cited  against  the 
validity  of  such  an  organization.  Mr.  McCaaley  in  his 
third  volume,  page  24,  of  his  History  of  England,  says : 
"It  is  remarkable  the  man  who  took  the  most  statesman- 
like view  of  the  subject,  was  Sargent  Maynard.  In  the 
civil  conflict  of  fifly  eventful  years,  he  had  learned  that 
questions  aSecting  the  highest  interest  of  the  State,  were 
not  to  be  decided  by  verbal  cavUs,  by  scraps  of  latin, 
and  law  phrases;  and  being  the  most  subtle,  and  most 
learned  of  the  English  jurists,  he  threw  aside  as  frivolous 
and  out  of  place,  that  black  letter  learning,  which  some 
men  far  less  learned,  had  introduced  into  the  discussion," 
We  are,  said  he,  "at  this  moment,  out  of  the  beaten  path  ; 
if  therefore,  we  are  determined  to  move  only  in  that 
path,  we  cannot  move  at  all.  A  man  in  a  revolution, 
determined  to  do  nothing  which  is  not    strictly   according 
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to  established  forms,  resembles  a  man  who  has  lost 
himself  in  a  wilderness,  and  who  stands  crying,  where 
is  the  King's  highway?  In  a  wilderness  a  man  should 
take  the  track  which  would  carry  him  home.  In  a  rev- 
olution we  must  have  recourse  to  the  highest  law,  the 
safety  of  the  State."  A  law  was  immediately  enacted 
declaring  the   Convention  a  ParGment. 

At  the  time  of  the  meeting  of  the  Convention  in 
1865,  and  the  adoption  of  the  amended  Constitution, 
and  schedule  thereto,  a  large  number  of  the  citizens 
of  the  State,  had  attempted  to  throw  off  their  alle- 
giance to  the  Government  of  the  United  States,  and 
to  have  given  their  allegiance  to  another  government, 
which  they  had  organized;  and  were  then  at  war  with 
the  Government  of  the  United  States,  to  establish  that 
government  They  had,  so  far  aa  they  had  the  power, 
thrown  off  their  rights  of  citizenship,  and  disclaimed  any 
allegance  to  the  Government  of  the  United  States,  and 
were  in  actual  hostility  to  it.  The  men  composing 
the  Convention  were  loyal  to  the  government  of  their 
Others.  The  great  object  and  purpose  was,  to  restore 
the  State  to  its  ancient  moorings,  from  which  it  had 
been  so  ruthlessly  driven  by  the  action  of  a  portion 
of  her  people.  To  do  so,  and  prevent  the  State  from 
being  thrown  again  into  hostility  to  the  government, 
the  9th  section  of  the  schedule  was  adopted,  delegating 
the  power  to  the  first  Legislature,  to  determiiie  the 
quali&cation  of  voters,  and  limitation  of  the  elective 
franchise;  they  gave  to  that  body  power  to  change  article 
4th,  sec.  1st,  of  the  Constitution  of  1834.  It  is  in- 
sisted the  Convention  intended  by  this  section  of  the 
18 
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schedule,  to  give  the  Legislature  the  right  to  cnfranchiEe 
the  freedmen  who  would  be  emancipated  under  the  pro- 
visions of  the  amended  Constitution;  that  tliey  did  not 
intend  to  alter  or  change  article  4th,  sec.  1st,  of  the 
Constitution,  which  fixed  tbe  qualifications  of  voters. 
Such,  we  think,  was  not  the  only  intention  or  mean- 
ing of  the  9th  section  of  tlie  sclicdule.  Looking  to  the 
condition  of  the  State  at  the  time  it  was  proposed 
and  adopted,  the  object  and  purpose  of  the  Convention 
was  to  give  to  the  General  Assembly,  the  right  to 
alter  article  4th,  see.  1st,  of  the  Constitution,  to  deter- 
mine the  qualification  of  voters,  and  to  limit  the  elec- 
tive  franchise. 

Under  the  powers  vested  in  them,  the  General  As- 
sembly of  the  State,  on  the  15th  of  June,  1865,  passed 
An  Act  determining  the  qualification  of  voters,  and 
limiting  the  elective  franchise.  By  the  provisions  of 
that  Act:  Sec.  1.  Every  free  white  man,  21  years  of 
ago,  a  citizen  of  the  United  States,  and  a  citizen  of  the 
county  where  he  may  offer  liia  vote,  six  months  next 
preceding  the  day  of  election,  and  publicly  known  to  have 
entertained  unconditional  Union  sentiments,  from  tbe 
outbreak  of  the  rebellion  until  the  present  time;  Sec. 
2.  Every  white  man,  a  citizen  of  the  United  States, 
and  a  citizen  of  the  county  wherein  he  may  offer  his 
vote,  six  months  next  preceding  the  day  of  election, 
having  arrived  at  the  age  of  21  years,  since  the  4th  of 
March,  1865,  provided,  he  has  not  been  engaged  in 
armed  rebellion  against  the  authority  of  the  United 
States,  voluntarily;  Sec.  3.  Every  white  man,  of  lawful 
osG,   coming  from   another  State,   being  a   citizen   of  the 
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United  States,  and  s  citizen  of  the  coimty  wherein  he 
may  offer  his  vote,  six  months  next  preceding  the  day 
of  election;  Sec  4.  Every  white  man,  a  citizen  of  the 
United  States,  and  a  citizen  of  the  State,  who  has 
served  aa  a  soldier  in  the  armies  of  the  United  States, 
and  has  been,  or  may  be  honorably  discharged  there- 
from; Sec.  5,  Every  white  man  of  lawful  age,  a  citi- 
zen of  the  United  States,  and  a  citizen  of  the  county 
wherein  he  may  offer  his  vote,  six  months  next  pre- 
ceding the  day  of  election,  who  was  conscripted  by 
force  into  the  so-called  Confederate  army,  and  was 
known  to  be  a  Union  man,  on  proof  of  loyalty  to  the 
United  States,  established  by  the  testimony  of  two 
voters,  under  the  provision  of  this  Act;  Sec.  6.  Every 
white  man,  who  voted  in  the  Presidential  election  in 
Kovember,  ]  864,  or  voted  on  the  22d  of  February, 
1865,  or  voted  on  the  4tli  of  March,  1865,  in  this 
Stata — and  all  others  who  had  taken  the  oath  of  alle- 
giance to  the  United  States,  and  may  be  known  to  the 
judges  of  the  elections  to  have  been  true  friends  to  the 
government  of  tlio  United  States,  and  would  have  voted 
in  said  previous  mentioned  elections,  shall  be  entitled 
to   the   privileges  of  the   elective  fiunchise. 

Then  follows  in  the  provisions  of  said  Act,  the 
causes  which  shall  disquality  the  citizen  from  the  right 
of  voting:  Those  who  had  filled  civil  or  diplomatic 
offices  in  the  so-called  Confederate  States,  or  who  had 
left  judicial  stations  in  the  United  States,  or  State  of 
Tennessee,  to  aid  in  any  way,  the  recent  rebellion  against 
the  authority  of  the  United  States,  or  who  shall  have 
been  military  or  naval  officers  in  said  Confederate    States, 
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above  the  rank  of  Captain  in  the  army,  or  Lieuten- 
ant in  the  navy,  etc.,  shall  be  denied  and  refused  the 
elective  franchise  in  this  State,  for  the  term  of  fifteen 
years,  from  and  after  the  passage  of  the  Act.  By  sec. 
5,  of  this  Act,  in  the  digqualificatiou  in  disqualifying 
citizens  from  the  right  of  franchise,  all  persons,  escept 
those  mentioned  in  other  sections  of  the  Act,  were  de- 
nied the  privilege  of  the  elective  franchise  in  the  State, 
for  the  term  of  five  years,  from  and  after  the  passage 
of  the  Actj  and  all- those  persons  embraced  in  the  Act 
denying  the  right  of  franchise  for  five  years,  may  be 
re-admitted  to  the  privilege  at  the  expiration  of  that 
time,  by  petitioning  the  Circuit  or  Chancery  Court, 
upon  proof  of  loyalty  to  the  United  States,  and  upon  the 
testimony  of  two  witnesses  loyal  to  the  United  States.  By 
sec.  6,  of  the  Act,  the  Clerk  of  the  County  Court,  in  each 
county,  was  appointed  a  Register,  to  open  and  keep  a 
registration  of  voters;  and  before  whom,  upon  proof  and 
under  oath,  that  the  voter  falls  within  the  provisions  of 
Article  1st  of  the  Act,  shall  be  made,  and  it  was  the 
duty  of  the  clerk  to  issue  to  all  such  persons,  a  cer- 
tificate of  registration;  and  no  one  shall  be  permitted 
by  the  judges  to  vote,  unless  so  registered.  The  oath 
prescribed  by  the  Act  was  one  of  present  and  prospec- 
tive loyalty,  having  penalties  prescribed  against  per- 
sons taking  it  falsely.  By  the  9th  sectioa  of  tl:e 
Act,  it  was  provided,  the  power  is  reserved  to  alter, 
amend,  or  change  the  provisions  of  this  Act,  at  any 
time  when,  in  the  opinion  of  the  General  Assembly  of 
the  State,  it  is  right  and  proper  to  do  so.  Sec.  10 
provides,  that  the  Act  shall  take  effect  from  and  after 
its  passage. 
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On  the  5th  of  May,  1866,  the  General  Assem- 
bly of  the  State,  passed  An  Act,  in  effect,  repeal- 
ing the  provisions  of  the  Act  of  June  6,  1865,  fix- 
ing other  qualifications  and  limitations  to  the  franchise 
law — providing  the  clasa  of  voters  in  the  2d  and  3d 
exceptions  shall  be  forever  disqualified  from  the  right 
of  suffrage ;  imposing  an  oath  retroactive  in  its  charac- 
ter, requiring  past  as  well  as  future  loyalty,  except 
tliose  who  had  voted  in  the  previous  elections,  as  pro- 
vided in  sec.  5,  of  article  1,  of  the  Act  of  1865,  or 
those  who  had  been  appointed  to  civil  or  militarj' 
office  by  Governor  Andrew  Johnson,  or  Governor  Brown- 
low.  By  sec.  8,  of  the  Act  of  May  5,  1866,  it  was  pro- 
vid«l,  that  all  certificates  issued  under  the  provisions  of 
tlie  Act,  be  annulled,  and  shall  not  be  used  at  any 
future  election  in  this  State,  from  and  after  the  passage 
of  this  Act,  except  at  the  election  of  county  officers, 
to  be  held  on  the  first  of  March,  1866.  By  the  pro- 
visions of  this  Act  a  Commissioner  was  appointed  in 
each  and  every  county  in  the  State,  with  power  to 
administer  tlie  necessary  oaths,  to  register  the  names  of 
each  and  every  qualified  voter,  and  to  issue  a  certifi- 
cate that  such  voter  is  entitled  to  the  elective  fran- 
chise. Such  are  the  substantial  provisions  of  the  Acts 
of  June  6,  1865,  and  May  3,  1866.  / 

It  is  insisted  that  the  Act  of  the  Legislature  refer- 
red to  is  an  ex  post  facto  law  and  a  bill  of  pains  and 
penalties,  and  is  in  conflict  with  the  Constitution  of  the 
United   States,   and  therefore,  void   and   of  no   effect. 

The  right  of  suffrage  being  a  political,  and  not  a 
natural  or  inherent  right,  the  sovereign  power  has  the 
right  to   restrict   or   enlarge  the   privilege.       The   Act  of 
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June  6,  1865,  is  not  in  conflict  with  the  Constitution 
of  the  United  States.  It  is  not  a  bill  of  pains  and 
penalties,  nor  is  it  an  e^  post  facto  law,  nor  does  it 
impair  tlic  obligation  of  any  contract,  and  is,  therefore, 
not  in  conflict  with  the  Constitution  of  the  United 
Sta!:c8.  In  the  case  of  Calder  ta.  Butts,  3  Dallis'  U.  S. 
llep.,  386,  the  Court  defined  ex  -poU  Jaxio  laws  to  be, 
laws  making  an  act  done  before  the  passage  of  a  law, 
which  was  innocent  when  done,  criminal,  and  inflicting 
a  punishment  for  said  act.  The  general  interpretation 
haa  been,  and  is,  tliat  the  phrase  applies  to  acts  of  a. 
criminal  nature:  Story  on  the  Constitution,  vol,  2,  sec.  1, 
345.  If  the  right  of  suffrage  Avas  a  natural  or  inhe- 
rent right,  it  would,  in  effect,  be  a  bill  of  pains  and 
penalties.  Story  dcflnes  bills  of  attainder,  as  they  are 
technically  called,  such  special  Acta  of  the  Legislature 
as  inflict  capital  punishment  upon  persons  supposetl  to 
be  guilty  of  high  offenses,  without  any  conviction  in 
the  ordinary  course  of  judicial  procedure.  If  it  inflicts 
a  milder  punishment  than  death,  it  is  called  a  bill  of 
pains  and  penalties:  Story  on  the  Constitution,  vol.  2, 
sec,  1,  444.  The  right  here  exercised,  was  one  of 
sovereignty,  depriving  the  citizen  in  the  Act  of  June 
Ist,  1865,  for  a  period  of  time,  from  exercising  the 
riglit  of  francliise,  which  was  a  trust  or  privilege  ex- 
tended to  him  by  the  right  of  the  sovereign  power,  aud 
which  it  had  the  right  to  recall  at  any  time,  without 
the  violation  of  any  vested  right.  It  is  insisted,  the 
Supreme  Court  of  the  United  States,  in  the  late  ease 
of-  Garland,  has  determined  the  questions  involved  in 
this  case.       Upon   an   examination  of  that  case,   it    will 
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be  seen,  the  principles  involved  arc  not  analogous  to 
the  principles  now  before  this  Court.  The  question 
involved  in  that  case  was,  (and  settled  by  that  court,) 
when  a  citizen  has  an  office,  employment,  or  calling,  the 
State  can  not,  directly  or  indirectly,  enforce  the  ■  for- 
feiture by  prescribing  an  oath,  before  the  citizen  can 
discharge  the  duties.  The  decision  has  reference  alone 
to  civil  rights,  and  those  guaranteed  under  the  Bill  of 
Sights. 

The  State,  in  a  sovereign  capacity,  cannot  deprive 
the  citizen  of  right  to  labor,  and  from  the  enjoyment  of 
the  proceeds  of  his  labor,  by  the  imposition  of  an  oath. 
This,  the  Supreme  Court  says,  cannot  be  done,  as  it 
amounts  to  a  forfeiture  of  an  estate  which  the  party 
has  in  his  calling  or  possession.  There  is  a  clear 
distinction  between  the  case  settled  by  the  Supreme 
Court  of  the  United  States,  and  the  ease  under  consid- 
eration. The  one  is  an  inherent  and  natural  right,  and 
the  other,  a  political  right  or  privilege,  a  trust  delegated. 
The  first  falls  directly  within  the  prohibitions  of  the 
Constitution  of  the  United  States ;  the  other  is  a 
trust,   subject  to  be  revoked   by   the  sovereign   will. 

This  brings  us  to  the  consideration  of  the  question  Jjefore 
the  Court.  The  defendant,  Staten,  under  the  provisions  of 
the  Franchise  Law,  passed  May,  1866,  was  a  registered 
voter.  He  had,  according  to  the  requirements  of  the  stat- 
ute, complied  with  the  law,  and  the  granting  him  a  cer- 
tificate by  the  Commissioner  of  Registration,  has  vested 
him  with  the  right  of  franchise.  Can  he  be  -divested 
of  this  right  by  An  Act  of  the  Le^slature,  or  by  the 
proclamation   of  the   Governor,   acting   under  the  author- 
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ity  of  An  Act  of  the  Legislature?  It  is  insisted  that 
power  is  conferred  upon  the  Governor  of  the  State,  by 
sections  3  and  4,  of  the  Act  of  the  Legislature,  passed 
May  8,  1867. 

By  the  3d  section  of  the  Act,  the  registration  of 
the  Comity  of  Overton,  heretofore  had  under  the 
Franchise  Act  of  May  3,  1866,  be,  and  the  same  is 
hereby,  declared  null  and  void,  and  no  person  shall 
he  entitled  to  vote  by  virtue  of  any  certificate  issued 
under  said  registration;  and  the  provisions  of  this  Act, 
shall  extend  to  any  county  in  this  State,  when  it  shall 
be  made  to  appear  to  the  satis&ction  of  the  Governor, 
that  frauds  and  irregularities  have  intervened  in  the 
registration  of  voters  in  such  counties;  and  the  Gov- 
ernor shall  make  known  such  facts,  and  set  aside  such 
regi titration.  Section  5  provides,  any  person  violating  the 
above  sections,  by  voting  by  a  certificate  thus  declared  void, 
shall  be  guilty  of  a  misdemeanor,  and  shall  he  fined 
not  less  than  ten  dollars  nor  more  than  one  hundred 
dollars.  We  have  shown,  the  right  of  franchise  having 
been  once  vested,  the  Legislature  has  no  power  to  di- 
vest it.  Section  8,  of  article  1,  of  the  Bill  of  Bights 
declares,  that,  no  freeman  shall  be  taken  or  imprisoned, 
or  disseized  of  his  freehold,  liberties  or  property,  or 
outlawed  or  exiled,  or  in  any  manner  destroyed,  or 
deprived  of  his  life  and  property,  but  by  the  judgment 
of  his  peers,  or  the  law  of  the  land.  The  right  of  suf- 
frage is  a  privilege ;  it  is  a  right ;  one  that  is  re- 
garded by  our  race  of  people  as  more  valuable  than 
any  other  right  with  which  he  is  invested ;  it  la  re- 
garded as   more  valuable    than    property,    for   by   it  he 
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guards  and  protects  his  life,  liberty  and  property; 
■when  clothed  with  the  right,  he  has  a  vested  interest, 
of  which  he  cannot  be  deprived  by  any  act  of  the 
Legishiture.  It  can  only  be  taken  by  due  process  of 
laiT,  or  by  the  will  of  the  people,  acting  in  their 
sovereign  character.  It  is  a  right  secured  to  the  citizen, 
onder  the  Constitution  of  the  State.  By  the  provisions 
of  the  Tranchise  Acta,  and  Constitution  of  Tennessee — he 
having  complied  with  the  laws  rpgulating  tlie  elective  fran- 
chise— his  rights  became  vested,  and  could  not  be  taken 
away  by  any  act  of  the  Ijegiskture.  They  have  no 
power  to  divest  such  rights;  it  follows  they  could  not 
confer  it  ui>on  the  Governor,  And  the  several  sections 
of  the  Act  attempting  to  confer  this  power  upon  the 
Governor,  is  without  warrant  by  the  Constitution,  and 
therefore,  void.  It  is  an  attempt  on  the  part  of  the 
Legislature  to  confer  upon  the  the  Governor  judicial 
power,  which  is  in  conflict  with  the  Constitution.  If 
the  Governor  has  the  power  to  set  aside  the  registra- 
tion of  a  voter,  he  has  the  power  to  set  aside  the 
judgment  and  decrees  of  this  court.  For  illustration : 
If  a  citizen,  under  the  Franchise  Law,  entitled  to 
a  vot«,  should  bring  himself  within  the  provisions 
of  the  law,  and  the  Roister  should  refuse  to  give 
him  a  certificate  upon  a  mandamus  to  compel  him, 
and  the  Circuit  Judge  should  be  of  opinion  he  was 
entitled  to  his  certificate,  upon  an  appeal  to  this  court, 
the  judgment  should  be  affirmed  and  the  certificate 
awarded,  could  the  Governor  set  aside  and  declare 
the  judgment  of  this  court  void?  Such  would  be  the 
legal  effect  if  we  should  give  force  to  the  Act.     Surely 
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it  cannot  be  supposed,  for  a  moment,  under  our  Con- 
stitution an  laws  of  the  land,  such  power  could  be 
rightfully  vested  in  the  Executive.  To  so  hold,  would 
place  the  rights  and  liberties  of  the  people  in  the  hands 
of  the  Executive  of  the  State.  The  statement  of  the 
proposition  is  an  answer  to  it :  if  he  has  the  right  he 
can  disenfranchise  every  citizen  of  the  State.  This  opin- 
ion is  not  in  conflict  with  the  principles  settled  in  the 
case  of  Sherbrook  V8.  Eidley.  In  that  case,  Ridley 
sought  to  have  a  certificate  granted  him,  upon  the 
ground  of  his  having  been  pardoned  by  the  President 
of  the  United  States,  he  having  been,  previous  to  the 
war,  a  voter.  The  Court  held  he  did  not  bring  him- 
self within  the  provisions  of  the  law,  and  was  not, 
therefore,  entitled  to  a  certificate.  In  the  case  of-Sher- 
brook  vs.  Ridley,  the  writer  of  this  opinion  delivered  the 
conclusions  of  the  court.  No  reason  was  given  for  the 
opinion.  I  now  give  the  reasons  prepared  in  that  case, 
in  the  case  under  consideration,  so  far  as  the  right  of  the 
people,  in  their  sovereign  capacity,  to  determine  the  elective 
franchise,  or  to  delegate  their  power  to  tlie  Legislature, 
is  embodied.  It  follows,  from  these  views,  I  am  of 
the  opinion,  the  convention  that  met  9th  January,  1865, 
and  the  acts  of  which  was  ratified  by  the  people,  had 
the  power  to  limit  and  determine  the  elective  franchise, 
and  to  delegate  the  same  to  the  Legislature ;  and  tliat 
the  power  exercised  by  them  was  not  in  conflict  >rith 
the  Constitution  of  the  United  States ;  and  that  the 
Erancliise  Act  of  1865,  and  subsequent  Acts  determin- 
ing and  limiting  the  elective  franchise,  are  witliin  the 
provisions   of   the   Constitution;   that  where  the   right  of 
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franchise  had  vested  under  the  provisioos  of  the  law, 
as  in  the  case  before  the  Court,  the  Legislature  had  no 
power  to  divest  it,  nor  could  tliey  confer  it  upon  the 
Governor,  and  the  Act  giving  him  power  to  set  aside 
the    registration,    is    void. 

It  follows,  therefore,  that  there  is  no  error  in  the 
judgment  of  the  Court  in  sustaining  the  demurrer  to  the 
presentment,    and  the  judgment  must  be  affirmed. 


James  Galvis  va.  The  State. 


1.  Grakd  Jury.       Good  and  lavfid  men.      Fraumptiott  in  favor  of  Ihe 

atlion  of  (he  Court.  It  uppearing  in  the  record,  that  the  grand  jury 
were  duly  elected,  impaneled,  sworn  and  charged,  is  sufficient;  and 
having  been  elected  and  impaneled  under  the  direction  of  ihe  Court,  it 
iDiut  be  presumed  thcj  were  goiid  and  lawful  men. 

2.  Sake.      Stgvlar  panel.     May  bt   iruUuilBd   in  panel  made  up  iy  sheriff, 

/Torn  akiek  to  »deet  a  Iraverte  jury.  It  is  not  error  in  the  sheriff,  in 
making  up  a  panel  of  57  men,  to  include  the  regular  panel  of  jurors 
from  which  a  traTerse  juiy  is  to  be  elected. 

3.  Appidavit  of  juhor  i^fieb.  VEBiiKTT.    A'ew  Trial.      An  nffidavit  of 

one  of  the  jurora  who  returned  a  verdict  against  the  defendant,  of  "mur- 
der in  the  firat  degree,"  states,  that  his  judgment  and  conscience  did  not 
approve  of  the  verdict;  that  he  i^reed  to  it  because  a  great  majority  of 
the  jurors  favored  the  verdict,  and  a  great  desire  on  his  part  to  be  di»- 
charfcd,  and  believing  that  the  Court  would  fix  the  punishment  either 
by  sentence  of  death  or  by  imprisonment;  hut  since  lie  had  leurncd  that 
Ihe  Court  had  no  discretion  under  such  a  verdict,  an  (o  the  punishment, 
his  judgment  and  conscience  did  not  approve  of  the  verdict.  That  he 
believed,  and  slill  believes,  that  the  defendant  was  guilty  of  one  or  the 
other  gmdes  of  homicide;  but  that  he  does  not  approve  of  the  verdict 
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inflicting  the  highest  penalty,  as  (he  evidence  in  the  cane  did  not, 
and  now  does  not,  jnetify  the  verdict.  Held,  that  the  reaeona  atated 
by  the  juror  iu  his  affidavit,  furnish  no  ground  for  a  new  trial. 

4.  Unlaivfui.  arrest.     When  a  lrespat».     ProcoeaiUia.    Bdief  of  immedi- 

ate danger  of  death  or  great  bodily  harm.  An  QnlawAll  arrest  made, 
bona  fide,  under  color  of  legal  anthortty,  ia  but  a  trespass,  and  like 
other  trcspaases,  it  nay  not  in  the  particular  case,  constitute  an  aggra- 
vated provocation.  The  lact  that  an  officer  or  citizen  attempting  the 
arrest,  (and  being  alain  in  so  doing,}  has  exceeded  his  aathority,  does 
not  necessarily  reduce  the  liilling  to  manslaugbler,  if  the  eiayur  had  no 
valid  reason  to  believe  himself  in  immediate  danger  of  death  or  great 
bodily  harm,  and  the  homicide  was,  in  fact  perpetrated,  not  in  passion 
or  sudden  heat,  upon  the  provocation  of  the  arrest,  but  with  cool,  de- 
liberate malice  and  premeditation. 

5.  Saue.     a  tavjfid  arreid.     To  hill  an  offeer  in  making  a  lawful  arrftt,  is 

marder.  A  lawful  arrest  is  not  a  provocation  to  passion  and  heat  of 
blood;  and  if  the  officer  making  the  arrest  had  tlie  right,  under  the 
drcuinslances  proven,  to  make  (he  arreat,  and  was  engaged — using  no 
more  force  than  was  reasonably  necessary — in  accomplishing  it,  then 
the  killing  of  the  officer  by  the  defendant  would  be  murder;  snd  the 
fact  that  the  killing  was  in  the  heat  of  blood  caused  by  a  lawful  arrest, 
would  not  reduce  the  offense  to  the  grade  of  manslaughter. 

6.  Same.    Same,     When  a  homicide  ia  reduced  to  mandafighter.       TJte  of 

dewliy  weapons  to  refriaf  on  arree!.  An  attempt  to  arrest  a  person  in  vio- 
lation of  law,  may  afibrd  such  provocation  to  the  person  arrested,  as 
B  the  killing  from  murder  to  manslaughter.     The  killing  is 


still  unlawful  and  a  felony/ If  (heatiem^  to  arrest  Ije^nla 
/^pnrly  sougTit  to  be  arresieu  may  use  such  reasonable  force  proportioned 
o  the  injury  attempted  upon  him,  oa  is  necessary  to  effect  his  escape, 
It  do  this  by  using,  or  offering  to  use,  a  dead- 
ly weapon,  if  lie  has  no  reason  to  apprehend  a  greater  itijury  than  a 
mere  lawful  arrest. 

7.  Breach  op  the  peace.     Indecopaa.    A  breach  of  the  peace  is  a  vio- 

lation of  public  Order.    The  offense  of  disturbing  the  public  peace,  and 
an  act  of  public  indecorum  is  also  a  breach  ol  the  peace. 

8.  Deadly  weafohs.     Carrying  them.     The  statutes  of  this  State  prgliibit 

the  carrying  of  deadly  weapons:    Code,  sections  4753—4757. 


FBOM    MEMPHIS. 


The   plaintiff  iu  error  was,  at  the =-  Term,  1868, 

of  the   Criminal   Court,   found   guilty   of   murder  in  the 
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first  degree,  and  after  motions  for  a  new  trial  and 
arrest  of  judgment  were  overruled,  sentence  of  death  was 
passed  apon  him;  from  which  verdict  and  judgment, 
he  appealed  to  this  Court.  Special  Judge,  Joseph  £. 
BiQEiiOW,   presiding. 

J.  Bullock  and  H,  Clay  Kisg,  for  the  plaintiff  in 
error. 

George  Gault,  for  the  State. 

George  Andrews,  J.,  delivered  the  opiuion  of  the 
Court. 

James  Galvin  was  indicted  in  the  Criminal  Court 
of  Memphis,  for  the  murder  of  John  Fenton.  He  was 
convicted  of  murder  in  the  first  degree,  and  sentenced 
to  be  hung;  and  has  appealed  in  error  to  this  Court, 
A  number  of  questions  arise  upon  the  record  in  the 
case. 

It  is  claimed,  that  the  record  does  not  show  that 
the  grand  jury  was  impaneled  of  "good  and  lawful 
men."  The  record  shows,  that  the  members  of  the 
grand  jury  were  "duly  elected,  impaneled,  sworn,  and 
charged,"  and  that,  in  our  view,  is  sufficient.  They 
having  been  elected  and  impaneled  under  the  direction 
of  the  Court,  it  must  be  presumed  that  they  were  good 
and   lawful   men:     McClure  va.  State,  I  Yerg.,  215. 

It  is  claimed  that  the  Court  erred  in  directing  the 
sheriff  to  summon  a  panel  of  57  men,  for  the  election 
of  the  traverse  jury,  including  the  regular  panel  of  19 
jurors,   and  that  the   prisoner   was   entitled    to   have  the 
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full  panel  of  57  aummoncd,  excluding  the  regular  panel 
in  attendance.  There  was  no  error  in  this.  We  see 
no  objection  to  thfe  practice;  it  is  not  prohibited,  and 
is  in  accordance  with   common   practice  in   such   cases. 

On  the  motion  for  a  new  trial,  the  defendant  filed 
the  affidavit  of  A.  J.  Collins,  one  of  the  jurors,  who 
tried  the  cause,  to  the  effect,  that,  though  he  assented 
to  the  verdict  of  "guilty  of  murder  in  the  first  degree," 
his  judgment  and  conscience  did  not  approve  the  ver- 
dict; that  he  assented  in  consequence  of  a  large  ma- 
jority of  the  jurors  being  in  favor  of  such  a  verdict, 
because  of  an  earnest  desire  to  be  discliarged,  and  under 
the  belief  that,  upon  sueh  a  veitlict,  the  Court  could 
fix  the  punishmentj  either  by  sentence  of  death,  or  by 
imprisonment;  that  since  he  lias  learned  that  the  Court, 
iipon  the  verdict  rendered,  had  no  discretion  as  to  the 
punishment,  his  "judgment  and  conscience"  do  not  ap- 
prove the  verdict;  that  he  believed  and  now  believes, 
.  that  the  defendant  "was  guilty  of  one  or  the  other 
grades  of  homicide,  but  that  he  does  not  approve  the 
verdict  inflicting  the  highest  penalty,  as  the  e\'idence  in 
the  case,  in  his  judgment,  did  not,  and  now  does  not, 
justify   such   verdict." 

The  Court  bad  distinctly  instructed  the  jurj',  as  ap- 
pears by  the  bill  of  exceptions,  that  the  punishment  for 
raunler  in  the  first  degree  is  death,  unless  the  jury 
should  find  that  there  were  mitigating  circumstances  in 
the  case,  and  should  incorporate  the  same  in  their  ver- 
dict: and  it  is  difficult  to  see  how  the  juror  could 
ha\e  misunderstood  the  matter.  The  affidavits  of  two 
other    jurors   were   read,   showing    that  the   subject   of  a 
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recommendation  to  mercj'  was  discussed  by  the  jurj'j 
that  they  wore  charged  and  uodorstood  that,  without 
such  recommendation  the  Court  had  no  power  to  com- 
mute the  punishment;  and  that  Collins,  though  at  first 
in  favor  of  such  recommendation,  yielded  the  point,  and 
agreed   to  the  verdict   rendered. 

The  affidavit  of  Collins  shows  that  he  agreed  to  a 
verdict  of  murder  in  the  first  degree,  supposing  that  it 
would  be  in  the  power  of  the  Court  to  sentence  the 
prisoner  either  to  death  or  imprisonment,  and  only  dis- 
sented when  he  found  that  the  Court  had  no  such  dis- 
cretion. It  is  not  charged  that  the  juror  was  led  to 
assent  to  the  verdict  by  any  untair  means — that  there 
was  any  fraud,  misrepresentation,  coercion,  or  undue 
influence.  Collins'  affidavit  is  far  from  being  a  eon- 
sbtcnt  or  a  sensible  one.  If  we  would  be  justified  in 
any  case,  in  permitting  the  affidavit  of  a  juror,  that  he 
had  misunderstood  the  charge  of  the  Court,  which  ap- 
pears plainly  and  distinctly  in  the  bill  of  exceptions,  I 
do  not  think  we  would  be  justified  in  so  doing  in  this 
case:     4  Humph.,  518. 

In  Crawford  va.  State,  2  Yei^.,  60,  it  was  held  to 
be  ground  for  new  trial,  that  it  was  shown,  by  tke 
affidavits  of  t^vo  of  the  jurors,  that  they  were  not  sat- 
isfied of  the  guilt  of  the  prisoner,  but  had  assented  to 
the  verdict  of  guilty  with  a  recommendation  to  mercy, 
upon  the  belief  that  the  Governor  would  certainly  par- 
don the  defendant,  and  that  there  could  be  no  doubt  of 
a  new   trial   being   granted. 

In  Nelson  vs.  State,  10  Humph.,  518,  533,  the  affi- 
davits of  five  of  the  jui-ors  were   received,   showing  that 


288  BROWKSVILLE: 

Jnmes  OalTin  n.  The  State. 

they  were  induced  to  believe,  from  the  arguments  of 
their  fellow-jurors,  that  if  they  found  a  verdict  of  guilty, 
with  a  recommendation  to  mercy,  the  Court  could  ad- 
judge a  punishment  short  of  death,  and  that  they  would 
never  have  consented  to  the  verdict  if  they  had  not 
so  believed.  The  Court  had  no  such  discretion  in 
that  case;  but  the  action  of  the  Court  itself,  as  well 
as  other  circumstances,  led  the  jury  to  believe  that  the 
power  existed.  The  Court  say:  "We  do  not  think 
that  a  verdict  ought  to  stand  when  the  life  of  a  human 
being  is  involved,  which  has  been  rendered  under  the 
influcfnce  of  such  manifest  misconceptions  of  the  1^1 
effect  of  it;  especially  where  these  misconceptions  have 
been  produced  and  fortified   by  the  action  of  the  Court." 

I  do  not  think  that  either  of  the  above  cases  goes 
far  enough  to  justify  this  Court  in  granting  a  new  trial 
upon  the  affidavit  produced  in  the  present  case.  And 
we  are  not  disposed  to  extend  the  rule  in  favor  of 
granting  new  trials  upon  such  affidavits,  any  farther 
than  it  has  been  carried  by  former  decisions  of  this 
Court. 

The  main  facts  sufficiently  established  by  the  evi- 
dence, are  as  follows:  On  the  25th  of  December, 
1867,  about  twelve  or  one  o'clock  in  the  day,  the 
defendant,  Galvin,  with  two  other  men,  named  respec- 
tively, Connell  and  McGr^iin,  were  in  company  in  the 
City  of  Memphis,  and  either  Connell  or  Galvin,  the 
evidence  being  conflicting  as  to  which  of  the  two  it 
was  knocked  down  and  injured  a  colored  man  there 
present.  The  negro  went  to  seek  a  policeman,  and 
soon   returned  with  Fenton,    the    deceased,    who    was    a 
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policeman  of  the  city  of  Memphis,  then  on  duty,  and 
in  nniform.  Fenton  endeavored  to  arrest  Connell,  and 
a  severe  conflict  ensued,  in  the  progress  of  which  Fen- 
ton was  knocked  down  in  the  glitter.  I.  D.  Jonc» 
testified,  that  while  Fenton  was  down,  Connell  was  over 
him,  and  Galvin  had  hold  of  him.  Fenton  got  up, 
and  he  and  Connell  etruggled  to  the  middle  of  the 
street.  Galvin  drew  his  pistol,  and  said  no  body 
should  arrest  him,  or  Connell,  witness  did  not  know 
which.  Chamberlin,  another  policeman  came  up,  and 
Fenton  said,  "arrest  that  man."  Chamberlin  went 
for  Galvin,  who  drew  his  pistol  and  Chamberlin  did 
not  take  him.  Mr.  Jones  testified,  that  two  or  three 
men  were  struggling  with  Fenton,  and  got  him  down 
in  the  gutter.  Fenton  got  up  and  struggled  across  the 
street.  Galvin  had  his  pistol  out  and  swore  that  who- 
ever att3mpted  to  arrest  them,  he  would  shoot.  Cham- 
berlin came  up,  and  some  one  said  to  him,  "arrest 
that  man;"  Galvin  waved  his  pistol  and  said  the  first 
man   that  attempted  to  arrest    him,   was  a  dead   man, 

I,  H.  Chamberlin,  the  policeman,  testified  that  he 
came  up  while  Fenton  was  engaged  in  the  scuffle  with 
Connell.  Galvin  had  his  pistol  iu  his  hand,  and  said, 
that  any  "man  that  arrested  that  man,  I'll  shoot." 
Mrs.  Chamberlin  testified,  that  Fenton  was  thrown 
down  in  the  gutter;  he  got  up  and  strutted  out  into 
the  street,  and  ^vas  again  thrown  down;  and  while  he 
was  down,  Galvin  kicked  at  his  head,  but  just  then 
his  head  was  thrown  or  pressed  down,  and  the  blow 
went  over  his  head.  Before  they  got  done  the  scuffle, 
Chamberlin  came  up,  and  Fenton  said,  "arrest  that 
19 
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man."  Chamborlin  started  to  arrest  Galvin,  who  had 
his  pistol  out  and  presented  it.  Cliamberlin  had  no 
pistol,  and  did  not  make  the  arrest.  Cialvin  pushed 
Chamberliu  back  and  said,  if  he  attempted  to  arrest 
him,  he  would  be  a  dead  man.  Chamberlin  searched 
for  his  pistol,  and  Galvin  said  to  him,  "if  you  go  for 
your  pistol  you  are  a  dead  man." 

It  further  appears,  that  Fcnton  ha^-ing  got  clear 
from  Conn  ell  and  AIcGrain,  started  across  the  street 
towards  Galvin,  who  had  turned  to  go  away,  saying 
to  Galvin  as  he  did  so,  "I  want  you."  Galvin,  ■who 
bad  bis  pistol  in  bis  hand,  8top[)ed,  turned  and  pre- 
sented his  pistol  at  Fcnton  who  was  advancing  towards 
him,  and  said,  "don't  you  come  any  nearer,  or  I'll 
shoot  you."  Fenton  continued  to  advance,  having  bis 
hand  in  his  bosom,  but  no  pistol  drawn.  At  Galvin's 
threat  he  stopped,  and  Galvin  said,  "you  go  for  your 
pistol  and  I'll  shoot."  Fenton  drew  hU  pistol,  and 
as  he  was  cocking  it,  Galvin  fired  at  bim,  the  bail 
grazing  his  person,  and  killing  a  boy  behind  him. 
Galvin  fired  one  or  two  shots,  and  then  Fenton  fired. 
Each  fired  several  shots,  and  by  one  of  those  fired  by 
Galvin,  Fenton  was  killed.  Two  of  defendant's  wit- 
nesses testified  that  Fenton  fired  first,  but  this  testi- 
mony is  contradicted  by  such  an  amount  of  testimony, 
as  to  be  incredible. 

The  principle  ground  of  defense  relied  upon  in  this 
case,  is,  that  the  hilling  of  Fenton  was  committed  by 
Galvin,  in  the  defense  of  his  person  against  an  assault 
or  unlawful  arrest,  and  therefore,  must  be  held  to 
have   been   either  justifiable    homicide,    or    manslaughtEr. 
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The  evidence  clearly  shows,  that  Fenton  at  the 
time  of  the  kiUiag,  was  attempting  to  arrest  the  de- 
fendant. If  Fenton  had  no  right  to  make  such  ar- 
rest, under  the  circumstances  proven  in  this  case,  he 
was  guilty  of  an  assault,  which  the  defendant  had  the 
right  to  resist.  And  though  the  defendant  in  such 
case  had  no  right,  unless  he  had  reason  to  believe 
that  he  was  in  immediate  danger  of  death,  or  of  great 
bodily  harm,  to  take  the  life  of  the  officer,  the 
provocation  of  the  unlawful  arrest,  might  be  sufBcient 
to  reduce  the  offense  to  the  grade  of  manslaughter: 
2  Whart.,  Am.  Cr.  Law,  sees.  981,  1034-7;  Taekett 
vs.    State,  3  Yerg.,  392. 

The  doctrine  has  sometimes  been  stated  without 
qualification,  that  homicide,  committed  in  the  act  of 
resistance  to  an  illegal  arrest,  will  be  manslaughter, 
and  not  murder.  Mansliiughter  is  the  unlawful  kill- 
ing of  another  without  malice,  either  express  or  im- 
plied. Where  the  homicide  is  shown  to  have  been 
committed  on  sudden  quarrel,  and  in  the  heat  of  blood, 
the  law  making  a  conccsaion  to  human  infirmity,  re- 
fuses to  imply  the  malice,  which  would,  under  other 
circumstances,  be  presumed  from  the  use  of  the  deadly 
weapon,  and  "mercifully  hesitates  to  put  on  the  same 
footing  of  guilt,  the  cool  deliberate  act,  and  the  result 
of  hasty  passion," 

But  where  no   adequate  provocation   exists,   or   where 

no  passion   or  heat  of   blood   results,   the    willful   slayer 

cannot  extenuate   his  cool,   deliberate    act  of    killing   by 

the  pretence  that  he  had  a   right  to   be  in  a   passion. 

Ths    law   rccagaizas  the   sacrednsss   of   the    right    of 
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personal  liberty,  and  jealously  guards  it  from  violation. 
It  recognizes  tlie  fact,  that  an  invasion  of  that  right 
may  be,  and  often  is,  the  most  a^;ravated  provoca- 
tion. But  the  only  effect  to  be  given  to  the  feet  that 
the  killing  was  in  resisting  an  illegal  arrest,  rests  upon 
the  proven  or  presumed  provocation;  and  the  law  does 
not  arbitrarily  reduce  to  the  grade  of  manslaughter 
every  homicide  which  may  be  committed  in  the  act  of 
such  resistance,  without  reference  to  the  presence  or  ab- 
sence of  actual   malice  and  deliberation. 

An  unlawful  arrest,  made  bona  fide  under  color  of 
legal  authority,  is  a  trespass,  and  like  other  trespasses, 
it  may,  or  may  not,  in  the  particular  case,  constitute 
an  a^ravated  provocation.  And  the  mere  fact  that 
the  officer  or  citizen  attempting  the  arrest,  and  being 
slain  in  so  doing,  has  exceeded  his  authority,  docs  not 
necessarily  reduce  the  killing  to  manslaughter,  if  the 
slayer  had  no  reason  to  believe  liimself  in  imminent 
danger  of  life,  or  great  bodily  harm,  and  the  homicide 
were,  in  feet,  perpetrated,  not  in  passion  or  sudden  heat, 
upon  the  provocation  of  the  arrest,  but  with  cool,  de- 
liberate malice  and  premeditation :  1  Arehb.  O.  Pr. 
and  PL,  7  cd.,  865;  Whart.  Amer.  I^w  of  Homi- 
cide, 64. 

But  the  law  does  not  allow  that  a  lawful  arrest  is 
a  provocation  to  passion  and  heat  of  blood.  And,  if 
the  officer  had  the  right,  tinder  the  circumstances 
proven,  to  make  the  arrest,  and  was  engaged,  using  no 
more  force  than  was  reasonably  necessary,  in  accom- 
plishing it,  then  the  killing  of  him  by  the  defendant 
would  be  murder;  and  the   feet  that  the  killing   was  in 
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the  heit  of  blood  caused  by  a  lawful  arrest,  would  not 
reduce   the   offense  to  the  grade   of  manslaughter. 

The  provisions  of  the  Code  iu  regard  to  arrests,  are 
substantially  in  affirmance  of  the  common  law,  and  are 
as   follows : 

Sec.  5037.  "An  officer  may,  without  a  warrant,  ar- 
rest a  person:  First,  for  a  public  offense  committed,  or 
a  breach  of  the   peace  threatened  in   his   preseneel" 

Sec.  5038.  "When  arresting  a  person,  the  officer 
shall  inform  hira  of  his  authority  and  the  cause  of  the 
arrest,  and  exhibit  his  warrant,  if  he  have  one,  except 
when  he  is  in  the  actual  commission  of  the  offense,  or 
is  pursued   immediately   after   an   escape." 

Sec,  5040.  "If,  after  notice  of  the  intention  to  ar- 
rest the  defendant,  he  either  flee  or  forcibly  resist,  the 
officer  may  use  all   necessary  means   to  effect  the  arrest." 

By  the  Metropolitan  Police  Law,  of  1866,  under 
which  the  police  of  the  City  of  Memphb  were  appointed, 
it  is  provided  that,  "the  several  members  of  the  police 
force  shall  have  power  and  authority  to  immediately  ar- 
rest, without  warrant,  and  to  take  into  custody,  any 
person  who  shall  commit,  or  threaten  or  attempt  to  com- 
mit, in  the  presence  of  such  member,  or  within  his  view, 
any  breach  of  the  peace,  or  offense,  directly  prohibited  by 
Act  of  the  Legislature,  or  by  any  ordinance  of  the  city, 
etc."  And  it  is  by  the  same  Act  declared  to  be  their 
duty  to  preserve  the  public  peace,  prevent  crime,  detect 
and  arrest  offenders,  suppress  riots,  protect  the  rights  of 
persons  and  property,  enforce  every  law  relating  to  the 
suppression  and  punishment  of  crime,  or  to  disorderly 
persons,  etc. 


BROWNSVILLE.- 
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The    Code  prohibite  the  carrying   of  deadly  weapons: 

Sec.  4753.  "No  person  shall  publicly  ride  or  go  armed 
to  the  terror  of  the  people;  or  privately  carry  any  dirk, 
large  knife,  pistol,  or  any  other  dangerous  weapon,  to  the 
fear  or  terror  of  any  person." 

Sec.  4757.  "No  person  shall,  either  publicly  or  pri- 
vately, carry  a  dirk,  sword-cane,  Spanish  stiletto,  belt  or 
pocket  pistol,  except  a  knife,  conspicuously  on  the  strap 
of  a  shot  pouch,  or  on  a  journey  to  a  place  out  of  his 
county  or  State." 

-  A  breach  of  the  peace  is  "a  violation  of  public  order, 
the  offense  of  dishirbing  the  public  peace.  An  act  of 
public  indeconim  is  also  a  breach  of  the  peace."  Eou- 
vier   Law  Diet. 

It  is  urged  for  the  defendant,  that  Fenton  had  no 
right  to  arrest  Galvin  on  the  occasion  in  question, 
Ix^ause  Galvin,  as  alleged,  had  not  at  the  time  of  the 
attempted  arrest,  committed  any  public  offense,  or 
threatened  any  breach  of  the  peace,  in  the  presence  of 
the   officer.- 

It  would  seem  that,  strictly,  Fenton  had  no  right 
to  arrest  either  Coonell  or  Galvin,  without  a  warrant 
for  the  offense  of  striking  the  negro,  the  assault  not 
having  been  committed  in  his  presence.  ■  And  the  j)er- 
son  sought  to  be  arrested,  had  the  right  to  resist  such 
arrest  with  a  degree  of  force  proportioned  to  the  emer- 
gency, but  not  to  kill  the  officer  in  so  doing,  unless 
he  had  reason  to  believe  that  he  was  in  imminent  dan- 
ger of  death,  or  of  great  bodily  harm.  The  attempt 
to  arrest  a  person  in  violation  of  law  may  afford  such 
provocation   to  the  person   arrested  as  to  reduce  the  kill- 
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ing  from  murder  to  manslaughter;  but  the  killing  is 
still  unlawful,  and  a  felony.  If  the  attempted  arrest 
be  unlawful,  the  party  sought  to  be  arrested,  may  use 
such  reasonable  force,  proportioned  to  the  injury  attemp- 
ted upon  him,  as  is  necessary  to  effect  his  escape,  but 
no  more;  and  he  cannot  do  this  by  using  or  offering 
to  use  a  deadly  weapon,  if  he  has  no  reason  to  appre- 
hend  a  greater   injury   than   a   mere   unlawful   arrest. 

The  evidence  plainly  shows,  that,  while  the  struggle 
in  the  street  vaa  going  on,  Galvin  was  not  under  ar- 
rest, but  was  himself  assaulting  the  officer,  with  the 
design  to  aid  Coanell.  Whether  the  attempted  arrest 
of  Connell  was  lawful  or  unlawful,  Galvin  had  no  right 
to  interfere  and  assault  the  officer  by  striking  or  kick- 
ing him,  or  by  the  use  of  a  dangerous  weapon.  Gal- 
vin's  only  right  was  to  preserve,  by  proper  means,  his 
own  person  from  unlawful  arrest,  or  to  use  sufBcient 
force  to  prevent  an  affray,  or  separate  the  combatants. 
He  had  not  the  right  to  interfere  for  the  assistance  or 
rescue  of  Connell,  who  stood  in  no  relation  to  hira  jus- 
tifying such  interference,  by  assaulting  the  officer,  or 
displaying  deadly  weapons. 

By  this  interference  of  Galvin  in  aid  of  Connell,  by 
assaulting  the  officer,  and  by  drawing  his  pistol  in  the 
public  streets,  and  publicly  threatening  to  shoot  any 
one  who  should  attempt  to  arrest  him  or  Connell, 
Galvin  was  guilty  of  actual  as  well  as  threatened 
breach   of  the  peace. 

He  was  guilty  of  a  violation  of  the  law  of  the 
State  and  of  a  breach  of  the  peace,  in  being  there, 
publicly  armed  with  a  pistol,  and  in  assaulting  and 
threatening  the   life   of  Chamberlin   therewith. 
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For  these  violations  of  law  aad  public  order,  com- 
mitted in  bis  presence,  Fenton  might  lawfully  arrest- 
him,   and  it  was  clearly   his   duty  to  do   so. 

The  evidence,  and  Galvin'a  declarations  that  he 
would  shoot  any  man  that  attempted  to  arrest  him, 
showed  that  Galvin  knew  that  Fenton's  object  was  to 
make  the  arrest;  and,  if  not,  Fenton's  calling  to  him 
and  saying,  "I  want  you,"  was  sufficient  notice.  His 
uniform  and  club  were  sufficient  notice,  under  the  cir- 
cumstances, of  his  official  character,  if  the  other  cir- 
cumstances in  evidence  left;,  as  they  do  not,  any  doubt 
as  to  Galvin's  knowledge  upon  that  point:  Lewis  vs. 
State,  3  Head,  148. 

Every  murder  perpetrated  by  means  of  poison,  ly- 
ing in  wait,  or  by  any  other  kind  of  willful,  delibe- 
rate, malicious,  and  premeditated  killing,  is  murder  in 
the  first  degree.  "Premeditation  involves  a  previously 
formed  design,  or  actual  intention  to  kill.  But  such 
design  or  intention,  may  be  conceived,  and  deliberately 
formed  in  an  instant.  It  is  not  necessary  that  it 
should  have  been  conceived,  or  have  pre-existed  in  the 
mind,  any  definite  period  of  time  anterior  to  its  exe- 
cution:" Lewis  vs.  State,  3  Head,  148.  The  evidence 
of  deliberation  and  premeditation  in  this  case,  was  un- 
doubtedly sufficient  to  authorize  the  verdict  of  murder 
in   the   first   degree. 

Wc  are  unable  to  discover  any  error  or  defect  in 
the  charge  of  the  Court,  to  the  prejudice  of  the  de- 
fendant. 

The  judgment  must  be   affirmed. 
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NoKES  VS.  The  State. 

In  capital  eauta,  the  defeadant  U  entiUtd  to  eopi/  of  iadietment  too  days  be- 
fore triai.  Under  the  ConatilDtioD  nnd  lave  of  this  Siste,  a  defendant 
indicted  for  a  capital  oSenBe,  if  he  is  in  actual  confinement,  is  entitled 
to  a  copy  of  the  indictment  prepared  against  him,  at  least  Iwo  entire 
dajB  before  the  trial,  nnleee  be  expreGsly  waives  the  right. 


FROM   MEMPHIS. 


The  plaintiff  was  indicted  and  convicted  at  the  Sep- 
tember Term,  1868,  of  the  Criminal  Court,  for  horse 
stealing;  from  which  he  appealed.  Judge  "Wm.  Hun- 
ter, presiding. 

L.  O.  Eeeves  and  H.  B.  Folk,  for  plaintiff  iu  error. 

Thomas  H.  Coldwei.l,  Attorney-general,  for  the 
State. 

Henry  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court, 

Nokes  was  indicted  in  the  Criminal  Court,  of  Mem- 
phis, for  a  capital  crime.  When  brought  into  court 
and  arraigned,  he  demanded  a  copy  of  the  indictment, 
and  objected  to  be  put  upon  trial,  until  such  copy 
was  furnished,  and  had  by  him  for  two  entire  days. 
The  Court  overruled  his  objection,  and  put  him  forth- 
with upon  trial,  the  result  of  which,  was,  his  convic- 
tion  and  sentence. 
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The  offense  charged  against  the  defendant,  was  com- 
mitted on  the  7th  of  September,  1868,  the  indict- 
ment found  on  the  17th,  and  the  trial  had  on  the 
27th  of  the  same  month.  The  pnsoner  was  in  actual 
confinement  in  the  county  Jail,  at  the  time,  and  had 
been  so,  continually,  irom  a  day  or  two  after  the  oSense 
was   committed. 

The  9th  section  of  the  Declaration  of  Rights  ordain- 
ing that  "  in  all  criminal  prasecutions,  the  accused  hath 
a  right  *****  to  demand  the  nature  and  cause 
of  the  accusation  against  him,  and  to  have  a  copy 
thereof."  The  section  5204,  of  the  Code,  enacts  that, 
"  every  person  indicted  for  a  capital  offense,  if  he  is 
in  actual  confinement,  is  entitled  to  a  copy  of  the  in- 
dictment at  least  two   entire    days   before   trial." 

The  record  discloses  nothing  of  the  nature  of  waiver 
by  the  defendant,  of  the  right  to  the  copy,  nor  any 
conduct  or  neglect  of  any  kind,  which  could  operate 
to  exclude  him  from  demand  and  enjoyment  of  the 
right. 

The  Constitution  and  the  Code,  give  the  defendant 
the  right  to  have  a  copy  of  the  indictment  for  two 
entire  days  before  the  trial.  This  right  was  denied 
him,  and  without  any  sufficient  cause  for  the  denial, 
if  any  sufficient  cause  there  can  be,  unless  by  waiver 
of  the  defendant. 

The  judgment  must  be  reversed,  and  the  defendant 
sent  back  for  a  new  trial,  when  copy  will  be  furnished, 
unless   waived  by   the  defendant. 
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Saiicel  Moody  vb.  The  State. 


I.  Vesue.  Proof  of  eommiialon  of  the  offeiKe  in  Memphia.  Juiiciil  knowi- 
edgt  of  tht  Court.  Where  the  proof  in  the  record  ahowg  that  the  of- 
fense was  committed  within  the  corporate  limits  of  the  Cit^  of  AleiU' 
phiti,  ag  the  G>urt  judicially  knows  that  the  Cit;  of  Memphis  i*  situated 
within  the  6th,  13lh  and  14th  Civil  Dlotricls  of  Shelby  county,  and 
that  these  dislricte  constitute  a  criniinnl  district,  with  juriad  ction  of 
crimes   committed  within    said  district,    the    venue    is   sufficiently 

2l  AiroBNEr-ozHERAi.  PRO  TGU.  Fotftir*  of  rerord  (o  tkow  hU  appoint- 
tnmL  The  record  failing  to  b^-ow  the  appointment  of  an  Attorney- 
general  pro  lem.  in  the  court  below,  asno  ground  for  a  new  trial.  Code 
,  sec.  5212,  Huthseclion  8. 

3.  UniiAWFtti.  AcTB.    A  killing  in  parmiit  of  I^neipalt  end  Aceomplica. 

If  there  is  a,  killing  in  pnreuit  of  an  unlawful  act,  that  all  were  engaged 
in,  and  carrying  out  the  original  design,  if  any  one  of  the  party  kiil 
any  one  that  opi>oee  them,  it  would  be  murder  in  all  the  rest  of  the 
company  who  came  with  the  intent  to  do  that  unlawful  act,  though 
there  was  no  express  intent  to  kill  any  person  in  the  first  entGrpriee, 
because  the  Ian  presumes  they  come  to  make  good  their  designs  against 
oppoaitioD.     Thi£  is  the  well  settled  rule  of  the  common  law. 

4.  Bake.     Caw  in  JMdi/ment.    The  prisoner  with  four  others,  committsd 

burglary  upon  the  store- house  of  Yeatman,  in  theCity  of  Memphii.  He 
and  one  of  his  accomplices  entered  the  house,  the  other  remained  at 
the  door  and  fied  upon  the  approach  of  the  deceased,  and  another 
policeman.  They  entered  the  house,  ordered  a  surrender,  lit  a  mutch, 
were  Bred  upon  by  the  prisoner  or  his  accomplice,  and  the  deceased,  a 
police  officer,  was  wounded  and  shortly  thereafter  died.  Held,  that 
it  can  make  no  difference  who  fired  the  fatal  shot  in  this  case.  If  the 
prisoner  did  not  fire,  he  was  present  inciting,  aiding  and  abetting,  and 
as  such,  must  be  punished  as  a  principal. 


FROM   MEMPHIS. 


This   cause   was   submitted   to   a  jury   at  the   

Term,   1868,   who  returned  a  verditrt;  against  the  defend- 
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ant,  of  murder  ia  the  first  d^ee.  Motions  for  a 
new  trial  and  in  arrest  of  judgment,  were  made  and 
overruled,  and  santencs  of  death  passed  upon  the  de- 
fendant; from  which  he  has  appealed  to  this  Court. 
Special   Judge   Joseph   E.   Bigalow,   presiding, 

Ben,    J.  Lee,  for  Moody. 

Gkorge    Gasttj  for  the  State. 

James  O.  Shackelford,  J.,  delivered  the  opinion 
of  the  Court. 

The  prisoner  was  jointly  indicted  with  three  other 
persona,  at  the  June  Term,  1868,  of  The  Criminal 
Court  of  the  City  of  Memphis,  for  the  murder  of 
Captain  S.  Perrj-,  a  policeman  of  that  City.  He  was 
put  upon  his  trial  during  the  term,  and  by  the  jury 
convicted  of  murder  in  the  first  degree,  without  mit- 
igating circumstances.  A  motion  for  a  new  trial  was 
entered,  which  was  overruled,  and  sentence  of  death 
pronounced  against  the  prisoner;  from  which  judgment 
an  appeal  was  taken  to  this  court.  The  questions 
arising  on  tlic  record,  have  been  presented  with  much 
ability.  It  is  insisted,  on  behalf  of  the  prisoner,  the 
indictment  being  signed  by  an  Attorney-general  pro 
tern.,  there  being  no  order  of  the  Court  in  the  record, 
showing  his  appointment  aa  such,  the  judgment  must 
be  arrested. 

Second,  That  the  bill  of  exceptions,  does  not  show 
the  offense  was  committed  within  the  district  over 
which   the  Criminal  Court  of   Memphb  has  jurisdiction; 
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that,  though  one  of  the  causes  aesigned  as  error,  would 
not  authorize  a  reversal,  yet,  if  two  or  more  existed, 
it  would  be  such  error  as  would  be  fatal  to  the  judg- 
meut. 

Third,  The  proof   does  not  support  the  verdict. 

la  support  of  the  two  first  propositions,  it  is  insisted 
as  the  bill  of  exceptions  docs  not  show  the  venue  was 
proven,  and  the  indictment  being  signed  by  an  Attor- 
ney-general pro  tan.,  these  errors  being  apparent  un- 
der the  rulings,  of  this  Court,  in  the  case  of  David- 
son VB.  State,  2  Cold.,  184,  the  judgment  must  be  re- 
versed. We  recognize  the  principles  settled  in  that 
case,  and  are  not  disposed  to  depart  from  them.  But 
upon  an  examination  of  the  record,  we  think  this  case 
does  not  fall  within  the  rule.  It  appears  from  the 
proof,  the  murder  was  perpetrated  in  the  City  of 
Memphis.  Several  of  the  witnesses  prove  that  they 
live  within  the  city  limits,  and  that  the  killing  was 
near  their  place  of  business,  and  on  a  particular  street 
within  the  city  limits.  The  whole  volume  of  proof 
shows  the  murder  was  committed  within  the  city ;  and 
we  judicially  know,  the  City  of  Memphis  is  situated 
within  the  fifth,  thirteenth  and  fourteenth  civil  districts 
of  the  county  of  Shelby,  and  that  those  districts  con- 
stitute a  Criminal  Judicial  District,  with  a  court  hav- 
ing exclusive  original  jurisdiction  of  all  crimes  com- 
mitted within  the  same.  See  sec.  of  the  Code  119. 
This  principle  was  settled  in  the  case  of  Hite  vs.  State, 
9  Yei^.,  357.  In  that  case,  the  offense  was  proven 
to  have  been  committed  in  Haysboro',  an  incorporat«d 
town,    it  being    declared     by    public    statute,    to    be    in 
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the  County  of  Davidson.  The  court  say:  "They  would 
judicially  take  notice  of  its  being  in  the  county,  but 
subacqucnt  Acts  of  the  Lt^islature  having  changed  the 
county  lines,  they  could  not  say  that  it  wae  within 
the  county."  In  this  case  a  public  statute  having 
declared  Memphis,  to  be  situated  within  the  criminal 
district,  and  there  being  no  law  changing  it,  it  follows, 
the  ptoof  shoivs  the  offense  was  committed  within  the 
jurisdiction  of  the  court,  and  the  venue  is  sufficiently 
proven. 

The  record  docs  not  show  the  appointment  of  an 
Attorney-general  pro  (em.;  the  indictment  is  ^gned  by 
"John  Bullock,  Attorney -general,  pro  Um." 

Previous  to  the  adoption  of  the  Code,  this  would 
have  been  fatal.  It  is  expressly  providetl  by  sec. 
5242,  of  the  Code,  where  a  person  is  presented  or  in- 
dicted for  a  criminal  offense,  and  is  arraigned  before 
a  court  having  the  jurisdiction  of  the  matter,  pleads 
not  guilty,  and  is  tried  upon  the  merits  and  is  con- 
victed, he  shall  not  be  entitled  to  a  new  trial,  or  to 
an  arrest  of  judgment,  or  reversal  of  the  judgment 
for  certain  specified  causes.  Sub-section  8,  of  the  sec- 
tion referred  to,  embraces  the  errors  assigned;  and  pro- 
vides, that,  "because  an  indictment  was  drawn  by  an 
Attorney-general,  pro  tern.,  and  the  clerk  omitted  to 
enter  liis  appointment  on  the  minutes  of  the  court,  it 
shall   be  no  cause   of   reversal." 

There  being  but  one  of  the  causes  specified  in  the 
section  of  the  Code  referred  to,  in  this  record,  the  de- 
fect falls  within  the  provisions  of  the  statute,  and  it  is 
not    such    error  as    will    authorize    a    reversal.       Conse- 
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quently  this  case  does  not  fall  -within  the  rule  declared 
in  the  case  of  Davidson  ««.  State,  whieh  ecttlea  the 
principle,  if  two  or  more  of  the  causes,  specified  in  the 
section  of  the  Code  referred  to,  exist,  it  is  error,  for 
which  the  judgment  will  he  reversed.  The  charge  of 
the  Court  upon  the  points  involved,  is  very  fevorable 
to  the  prisoner.  There  are  many  principles  of  law 
discussed  by  the  Court,  that  have  no  relevancy  or  hear- 
ing upon  the  matters  in  issue.  The  charge  appears 
to  have  been  a  stereotyped  one,  adapted  to  other  classes 
of  offenses;  but  there  is  nothing  in  it,  that  could  mis- 
lead the  jury.  And  wc  can  see  no  error  that  could 
justify  a   reversal. 

It  becomes  necessary,  therefore,  under  the  rulings  of 
this  Court  in  criminal  causes  of  the  magnitude  of  the 
offense  under  consideration,  tliat  we  examine  the  testi- 
mony and  see  if  the  evidence  sustains  the  verdict. 
The  deceased  was  killed  on  the  night  of  the  third  of 
June,  1868,  about  eleven  o'clock.  He  was  a  policeman, 
on  <luty  at  the  time.  About  9  o'clock  at  night,  the 
prisoner,  with  four  other  persons,  was  seen  on  the 
street  near  the  place  where  the  killing  was  done.  A 
policeman  called  the  attention  of  the  deceased  to  the 
crowd.  They  seemed  to  be  in  consultation.  He  re- 
marked that  they  were  a  "rough  sot,"  and  "up  to  some- 
thing." After  this,  they  were  seen  at  several  places, 
near  the  house  where  the  offense  was  committed.  The 
prisoner  came  up  the  steps  of  the  "kcno"  room,  where 
the  deceased  was;  shortly  thereafter,  he  -was  seen  with 
the  same  crowd  that  he  was  with  in  the  early  part  of 
the    evening,   near   Yeatman's   store,  which   was  burglari- 
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ously  entered.  In  a  short  time  thereafter,  the  deceased 
was  informed  the  store  of  Yeatman  had  been  entered. 
He  came  down  immediately  from  the  "keno"  room, 
whore  he  was  at  the  time  he  received  the  information, 
and  went  with  another  policeman  to  the  store.  Upon 
hij  approach,  three  persons,  who  were  armed,  near  the 
door,  fled.  The  door  waa  found  open;  they  went  in; 
the  deceased  lighted  a  match;  two  negroes  were  found 
in  the  house;  one  or  both  were  armed;  he  ordered 
them  to  surrender;  they  attempted  to  rush  out;  a  pistol 
cap  was  bursted;  immediately  thereafter  a  pistol  was 
fired;  the  ball  passed  near  the  witness,  so  near  that  he 
was  "burned  by  the  flash  of  the  pistol,"  and  struck  the 
deceased.  He  turned  and  fell,  and  died  in  a  short 
time,  from  the  efFeots  of  the  wound.  The  prisoner  was 
recognized  by  the  witness  as  the  person  he  saw  in  the 
house,  and  he  believes  he  fired  the  fatal  shot.  -  He  was 
satisfied  the  prisoner  was  in  the  house,  and  present  when 
the  firing  took  place.  The  facts  and  circumstances  of 
this  case,  leave  no  doubt  upon  the  minds  of  the  Court, 
the  prisoner  was  in  the  house  and  present  when  the 
fetal  shot  was  fired.  The  proof  is  not  conclusive  that 
tlie  prisoner  fired  the  shot  that  killed  the  deceased;  but 
it  is  clear  that  he  was  present  when  the  pistol  was 
fired,  by  which  the  deceased  was  killed.  The  charge 
of  the  Court  upon  this  point,  is:  "If  one  of  the  de- 
fendants willfully,  deliberately,  premeditatcdly,  maliciously 
and  feloniously,  shot  and  killed  the  deceased,  as  charged 
in  the  indictment,  and  any  one  of  the  confederates  was 
near  by,  aiding  and  abetting  such  defendant;  or  was 
near,   and   willing  to  aid,    if   necessary,   the   said   party; 
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or  in  the  consumiuatioD  of  euch  slaying;  or  to  give 
notice  and  prevent  any  aid  or  interference  by  other 
parties;  then  such  party,  or  jHirtics,  so  aiding  and  abet- 
ting, are  equally  guilty  with  the  actual  slayor."  We  think 
the  rule  is  correctly  stated  by  Hia  Honor.  To  make  an 
abettor  to  a  murder  or  homicide,  principal  in  the  felony, 
two  things  are  requisite:  first,  he  must  be  present; 
second,   he  must    be   aiding   and    abetting   in   the   felony. 

As  to  the  first  proposition :  If  several  persons  come  to 
comioit  a  felony  or  make  an  affray,  and  are  of  the 
same  party,  and  come  into  the  same  house,  but  are  in 
several  rooms  of  the  same  house,  and  one  be  killed  in 
one  of  the  rooms,  those  of  the  party  that  come  for  that 
purpose,  though  in  the  other  rooms  of  the  same  house, 
shall  be  said  to  be  present:  1  Hale's  Pleas  of  the 
Crown,  439.  "The  like  in  cases  of  burglary;  though 
s<»ne  stood  at  the  end  of  the  lane  to  watch  if  any  come 
to  disturb  them;  yet  they  are  said  to  be  burglars,  be- 
cause  they  are   aiding  and  assisting   in   tlie   burglary." 

"Sectmd,  Who  shall  be  said  to  be  aiding  and  abet- 
ting? The  rule  is,  if  divers  persons  come  with  the 
intent  to  do  mischief,  as  to  kill,  rob  or  beat,  and  one 
doeth  it,  all  are  principals  in  the  felony.  Again,  if  a 
party  go  upon  an  unlawful  purpose,  and  one  of  the 
company  kill  one  of  the  adverse  party,  in  pursuance  of 
that   design,   all  are  guilty." 

It   must  be  a  killing   in  the   pursuit   of  an   unlawful 

act  that  all   were   engaged   in;    and   in   carrying   out  the 

original   design,    if   any  one  of    the   party   kill  any  one 

that    oppose    them,  it   would   be   murder   in   all  the  rest 

20 


BROWNSVILLE: 


Satnuel  Uood/  rs.  The  t^taie. 


of  the  company  tliat  come  witli  the  intent  to  do  that 
unlawful  act,  though  there  was  no  express  intention  to 
kill  any  person  in  the  first  enterprise;  because,  the  law 
prcsumea  they  come  to  make  good  their  designs  against 
all  opposition.  Such  seem  to  be  the  well  settled  rules 
of  the  common  law :  1  Hale's  Pleas  of  the  Crown,  441 
and  444;  Poster,  351;  2  Hawk.,  cliap.  29,  sec.  9;  1 
Wharton's  Crim.  Law,  sees.  116  and  124. 

And  in  such  cases,  whether  the  deceased  falls  by  the 
hands  of  the  accused,  is  immaterial.  If  he  was  present 
aiding  and  abetting  when  the  mortal  blow  was  given, 
all  are   principals  and  criminals  in  the  highest  ,dogree, 

Apply  these  principles  of  law  to  the  case  under  con- 
sideration. The  prisoner,  with  others  who  are  indicted, 
and  one  of  whom  was  with  liim  in  the  house  at  the 
time  the  deceased  was  killed,  all  seen  together  under 
circumstances  to  excite  suspicion  of  some  evil  design; 
they  are  watched;  shortly  thereafter,  a  burglary  is  com- 
mitted ;  the  house  of  Yeatman  is  broken  into  by  the 
prisoner  and  an  accomplice;  they  enter  the  house;  three 
of  the  party — all  armed — remain  on  the  outside. 
The  deceased,  a  police  officer,  is  informed  of  the  break- 
ing; upon  his  approach,  the  eonfederatcs  escape;  the 
officer  enters  the  house;  he  finds  the  prLsoner  and  an- 
other jwrson  with  him,  in  the  house;  he  commands 
their  surrender;  upon  the  striking  of  a  light,  a  pistol 
is  fired  by  one  of  the  burglars;  the  officer  is  killed  by 
the  shot,  and  they  escape.  It  can  make  no  difference 
in  such  case,  who  fired  the  shot  that  killed  the  deceas- 
ed;    they   are   both    principals   and    equally   guilty.      If 
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the  priaoner  did  not  fire,  he  was  present,  assisting,  aid- 
ing and  abettiDg;  and  as  such,  must  be  punished  as  a 
principal. 

The  case  clearly  &lls  within  the  definition  of  mur- 
der in  the  first  degree,  as  defined  by  sec.  4598,  of  the 
Code. 

We  are  of  opinion,  after  having  given  the  case  pre- 
sented in  this  record,  a  careful  examination,  that  the 
prisoners  had  a  fiiir  and  impartial  trial;  that  there  are 
no  mitigating  circumstances;  that  the  proof  in  the  cause 
fully  sustains  the  verdict  of  the  jury;  and  we  can  see 
no  error  of  law  that  can  authorize  a  reversal. 

The  judgment  must  be  affirmed. 


The  State  vs.  Thomas  E.  Leonabd. 


1.  EuBEZZLEUENT.  County  TnaUe.  Failure  to  pa^  oeer  money  to  tue- 
etuar  ia  office,  urKiplained,  i»  a  fdoay.  The  failure  and  refusal  of  a 
County  Trnatee  to  pay  over  mooej  in  hia  his  hands,  belonging  to  the 
conntv,  to  his  eucceigor  in  ofBce,  is,  unieplained,  evidence  of  a  conver- 
aionofthe  money  lo  his  own  use;  and  if  proved,  will  establish  the  alle- 
gBtioD  in  the  indictment,  ihat,  the  defendant  did  "embezzle  and  convert 
the  money  to  his  own  nse." 
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2.  Saue.  Proof  mat/  be  made  to  duiprooe  the  JAoaioiis  vateat.  Proof  maj  be 
made  hj  the  defendant,  of  fiLcts  relieving  hia  failure  aod  refusal  t«  pa7 
over  the  monej  in  liia  hands  to  his  succesBor  in  office,  of  ita  felonious 


FROU     MEMPHIS. 


At  the  Term,  1869,  the  defendant  demurred  to 

the  indictment  in  this  ease.  Tlie  demurrer  was  sus- 
tained by  the  Court,  and  the  State  appealed.  Judge 
"Wm.  Hcnteh,   presiding. 

Wm.  M.  Randolph  and  Thos.  H.  Coldwell,  At- 
torney-general, for  the  State. 

KoRTRECHT  &  Craft,  for  defendant, 

Henry  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

Indictment  against  a  County  Trustee,  for  embezzling 
and  converting  to  his  own  nse,  the  moneys  of  the 
county  which  came  to  his  bands  by  virtue  of  his 
office. 

The  indictment  charges,  that  the  defendant  did,  un- 
lawfully, fraudulently  and  feloniously,  and  without  au- 
thority of  law,  embezzle  the  moneys  of  the  county,  and 
did  convert  them  to  his  own  use,  by  iuiling  and  refusing 
to  pay  over  the   same   to  his   successor  in   office,   etc. 

The  objection  is,  that,  the  failing  and  refusing  to 
pay  over  to  his  successor,  is  not  a  conversion,  or  e^'i- 
dence   of  a  conversion,    by    the    defendant,    to   his  own 
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use,  in  the  sense  of  the  Code,  section  4706,  \Fhich 
defines   the  o£ren8e. 

The  objection  is  without  merit.  The  Code,  section 
4706,  enacts  that,  if  any  person  chained  with  the  safe- 
keeping, collection  and  dishursemeut  of  money  or  pro- 
perty belonging  to  tlie  State  or  any  county,  use  any 
part  of  said  money  or  property,  by  loan,  investment, 
or  otherwise,  without  authority  of  law,  or  convert  any 
part  thereof  to  his  own  use,  in  any  way  whatever,  he 
is  guilty  of  embezzlement. 

Failing  and  refusing  to  pay  over  the  money  to  his 
successor  in  office,  is,  unexplained,  evidence  of  a  con- 
version of  the  money  to  his  own  use,  and  if  proved, 
will  establish  the  allegation  of  the  indictment  that  he 
did  embezzle  and  convert  the  money  to  his  own  use. 
Failing  and  refusing  to  deliver  a  chattel,  upon  demand 
of  the  person  entitled  to  possession,  is  evidence  of 
eonverBion,   in   the  civil   action   of  trover. 

Of  course,  proof  may  he  made  by  the  defendant, 
of  lacts  relieving  the  failure  and  refusal  to  pay,  of 
its   felonious  character. 

The  intent  of  the  Legislature  was,  to  make  such 
iailure  and  refusal  embezzlement,  and,  as  such,  punisha- 
ble. This  is  manifest,  from  the  fact  that  the  Legis- 
lature has  made,  by  section  4712,  of  the  Code,  the 
fraudulent  appropriation  of  money  or  property,  by  any 
person  in  whose  hands,  or  under  whose  control  it  may 
be,  by  his  position  as  clerk,  agent,  fiictor  or  bailee,  or 
on  any  other  contract  or  trust,  by  which  he  was 
bound  to  deliver    or  return    the   thing    received,  or  its 
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proceeds,  a  fraudulent  breach  of  trust,  and  a  felony, 
punishable  by   imprisonment   in   the  penitentiary. 

The  duty  of  the  Court  is,  to  enforce  the  criminal 
law,  and  not  to  Bearch  for  uunatural  circumstances  for 
pretexts  or  means  to  screen  ofEendcrs  from  the  punish- 
ment due  to   their  crimes. 

The  demurrer  in  this  case  was  not  well  taken,  and 
the  judgment  of  the  Court  below,  will  be  reversed, 
and  the   prisoner   remanded   for  trial   on   the  indictment. 


Memphis  Gab-light  Company  vs.  The  State. 

1.  Taxable  Propebtt.  Gae  pipe  laid  through  ike  ifreeto  of  a  city  are  a 
part  cf  the  manu/adory.  Pipes  belonging  (o  a  gns  company  laid 
through  theBtreetB  of  acitj,  b;  permission  of  the  corporate  aiilhoritie!', 
do  not  become  the  property  of  the  city,  or  a  part  of  the  realty.  They 
are  pewoual  property,  and  belong  to  the  gas  company,  and  are  a  pari 
of  the  usual  and  ueceseary  appliances  of  such  an  estahlishment,  without 
which  the  gas  manufactured  could  not  be  preserved  or  delivered  to  the 


2.  Sank  Gas  pipes  li/Me  to  tamlion.  The  pipes  of  a  gas  company  used 
by  them,  lo  convey  the  gas  from  the  place  where  mannfectured  to  the 
consumers,  are  liable  to  be  assessed  for  taxation.     See  Code,  sec  511. 


FROM   MEMPHIS. 


At  the  Term,    1868,    there    was    a   judg- 
ment  against  the   Memphis  Gas-light   Company  for  taxes 
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assessed  upon  their  gss-pipes,  laid  through  the  streets 
of  Memphis  to  convey  gas  to  the  consumers  of  the  gas 
manufactured  by  the  company;  from  which  they  appealed. 
Judge  James  O.  Pierce,  presiding. 

W'  Y.  C.  Humes  and   Postos,  for  the  company. 

Wm.  M.  Randolph,   for  the  State. 

Gbokqb  Andhews,  J.,  delivered  the  opinion  of  the 
Court. 

The  question  in  this  case,  is,  whether  the  Memphis 
Gas-light  Company  is  liable  for  a  tax  upon  the  as- 
sessed valuation  of  the  main  and  ser\'ice  pipes,  owned 
and  used  by  it  for  the  purpose  of  conveying  and  dis- 
tributing the  gaa  manu&ctured  by  the  company,  through 
the   City  of  Memphis. 

The  right  to  tax  this  property  is  claimed  under  sec. 
541  of  the  Code,  wliich  provides  that,  "all  saw,  grist, 
and  other  mills,  distilleries,  breweries,  foundcries,  foi^s, 
esfablishmente  for  mining,  quarrying,  making  gins  or 
carriages,  and  other  manufiieturing  establishments,"  shall 
be  taxable. 

If  the  pipes  laid  down  by  this  company  are  prop- 
erly to  he  considered  as  part  of  a  "manufacturing  es- 
tablishment," then  the  tax  in  question  is  properly  as- 
sessed. It  is  not  denied  that  the  lot  actually  occu- 
pied by  the  workg  of  the  company,  with  its  buildings, 
furnaces,  reservoirs  and  fixtures,  is  liable  to  texatioa 
under  the  above  recited  provisions  of  the  statute,  but 
it    is    insisted   that  the    pipes    used   for    conveying    the 
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manufectured  gas  to  the  consumers,  and  laid  down,  not 
upon  the  land  of  the  company,  but  through  and  under 
the  public  streets  of  the  city,  are  not  a  part  of  the 
manufacturing  establishment. 

Pipes  laid  through  the  streeta  of  the  city,  in  the 
manner  above  mentioned,  by  permission  of  the  corpo- 
rate authorities,  do  not  become  the  property  of  the 
city,  or  a  part  of  the  realty.  They  arc  personal 
proj)erty,  and  the   property   of  the   company. 

In  order  that  a  particular  article  or  class  of  arti- 
cles should  constitute  a  i>art  of  a  manufeeturing  estab- 
lishment, it  is  not  essential  that  they  be  actually  em- 
ployed in  tlie  process  of  manufacture.  The  establwh- 
ment  includes,  also,  all  the  usual  and  necessary  appli- 
ances for  storing,  measuring,  weighing,  packing,  and  de- 
livering the  manufactured  article,  after  the  process  of 
manufacture'  is  completed.  Thus  the  tanks  or  reser- 
voirs, and  the  principal  meter  of  a  gas  company,  used 
for  staring  and  measuring  the  gas  preparatory  to  its 
distribution  to  the  consumers,  are  a  part  of  the  maun- 
facturing  establishment,  though  they  are  not  at  all  em- 
ployed in  the  process  of  manufacture.  And  this  fact 
would  not  be  othe^^vise,  though  such  reservoir  and  me- 
ter might  be  located  upon  the  premises  of  others,  and 
at  a  distance  from  the  place  of  actual  manufacture. 
They  are  a  part  of  the  usual  and  necessary  appliances 
of  such  an  establishment,  and  without  which  the  gas 
manufactured  could  not  be  preserved  or  delivered  to 
the   consumer. 

The  Memphis  Gas-light  Company  is  a  corporation 
created  for  the   purpose  of  manufacturing,   and   of  deliv- 
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ering  illuminating  gas  to  the  citizens  of  Memphis.  The 
delivery  in  a  particular  mode  is  aa  much  within  the 
purptee  of  its  creation,  as  the  manu&ctiixe ;  and  from 
the  nature  of  the  article  manu&ctured,  the  apparatus  for 
delivery  is  merely  an  extension  and  continuation  of 
the  apparatus  for  manufiicture — both  belong  to  the 
egU^iehment.  Of  course  this  does  not  include  pipes 
owned  by  the  city,  or  by  private  persons,  and  into 
which  the  gas  company  deliver  the  gas  for  consumption. 
The  appliances  of  the  establishment  go  no  further  than 
the  apparatus  for  manufacture  and  delivery:  See  37 
Vt.,  622,   cited  in  1   Am.  Law   Rev.,   361. 

It  follows  that  the  property  mentioned  in  the  record 
in  this  cause  was  properly  assessed  for  taxation,  and  it 
must  be   go  certified.' 


E.  "W.  Porter  et  als.  vs.  John  R.  Jones. 

1.  CoMPOCSDINO  A  FELOHY,     Promiaon/  notet,  or  other  oWijrafiona  jjwn 

for,  art  abtolulety  void.  Compounding  a  felony,  by  our  atatutes,  ua 
crime,  punishable  by  iinpri«onmenl  in  (he  county  jail  or  penitentiary; 
and,  if  a  promissory  note,  or  other  obligation  for  money  or  property, 
begiven  aa  a  consideration  for  Buch  compoanding  of  a  felony,  it  vill 
be  abeolutnly  void. 

2.  Save.     CaTiceltatian  of  void  intlrvraenle  bg  Coartt  (^  Equlfy.    The  jnris- 

dictioD  of  courts  of  equity  to  older  the  canoelltitioii  of  void  inslru- 
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mento,  where  the  invaliditv  does  not  appear  upon  Ihe  face  of  the 
Instrument,  even  though  ft  defense  ma^  be  made  at  lav,  h  doit  too  well 
eettled  for  dixpule;  and  the  jurUdiction  of  a  court  of  equity,  in  such 
case,  resting  upon  its  capacity  to  adminiBler  more  effectual  relief  than 
can  be  obtained  in  a  conrt  of  law,  ia  not  ousted  by  the  fact,  that,  the 
holder  of  the  instrument  may  have  been  most  diligent  in  commencing 

I.  Sake.  &iine.  iZesfi  in  the  lotmd  diteraion  of  the  Court.  FvUie  polity. 
The  inlcrpoeition  of  a,  court  of  equity  to  set  aside  and  cancel  illegal 
contmdB,  is  a  matter  of  sound  discretion  in  the  Court,  and  not  of  abeo- 
Interight  in  the  party  aslting  its  exercise.  The  inquiry  will  be,  has 
(he  complainant  made  Buch  a  case  as  would,  were  he  innocent,  entitle 
him  to  relief?  If  »o,  docs  the  best  interest  of  society  require  that  re- 
lief shal!  be  afforded,  not witli standing  the  guilt  of  the  party,  and  make 
sudi  a  decision,  consistent  with  the  public  interest,  as  they  would  have 
made,  had  the  party  been  innocent  ?  If  not,  the  Court  will  refuse  its 
aid,  and  leave  the  parties  in  whatever  difficulties  their  conduct  may 
have  involved  them. 


FROM    HARDIN. 


This  cause  was  heard  by  Chancellor  James  M. 
Dougherty,  at  the  Term,  1868,  who  pro- 
nounced a  decree  in  favor  of  complainants;  from  wliicK 
respondent   appealed   to   this   Court. 

MiCAjAH   BiTLLOCK,   for   Complainant. 

A.  Wright,  Patterson  and  McDouqal,  for  re- 
spondent, 

George  Andeeh's,  J.,  delivered  the  opinion  of  the 

Court. 

The  facts  which  we  find  to  exist  in  this  cause,  are 
as  follows: 

The  defendant,  Jones,  purchased  of  one  Tliomas 
Peay,   a  promissory    note    for    ?2,300,   purporting  to   be 
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made  by  Robert  Hardin,  for  which  Jones  paid 
Peay  two  thousand  doUars.  Hardin  denied  having 
executed  the  note,  and  pronounced  it  a  forgery ;  and 
thereupon,  Jones  procured  a  warrant  from  a  magistrate, 
and  had  Peay  arrested  on  a  charge  of  forgery.  While 
Peay  was  thus  in  custody  of  the  officer,  it  was  agreed 
between  him  and  Jones,  and  the  complainants  in  this 
cause,  E.  W.  Porter  and  W.  H.  Cherty,  that  Porter 
and  Cherry  should  give  to  Jones  their  joint  note  for 
one  thousand  dollars;  and  that,  in  consideration  thereof, 
Jones  should  direct  the  release  of  Peay  from  custody. 
This  ^recment  is  strenuously  denied  by  the  defendant, 
Jones ;  but  we  are  unable  to  escape  the  conclusion, 
from  the  circumstances  and  evidence  in  the  cause,  that 
such  was  the  understanding  of  the  parties,  and  that 
the  compounding  of  the  alleged  offense,  was  the  real 
consideration   of  the    note. 

In  pursuance  of  this  arrangement,  Porter  and  Cherry 
gave  to  Jones  their  promissory  note  for  one  thousand 
dollars;  and  Peay  was,  thereupon,  by  direction  of  Jones, 
released  from  the  custody  of  the  officer,  and  has  never 
been   again   arrested   or  prosecuted. 

This  note  being  unpaid,  Jonas  commenced  an  action 
upon  it  iu  the  Circuit  Court ;  which  action  is  still 
pending,  and  in  which  three  mistrials  have  been  en- 
tered, in  consequence  of  the  fiulurc  of  juries  to  agree 
upon   a  verdict. 

The  bill  in  this  cause,  is  filed  by  the  defeiidants 
in  said  suit  at  law ;  and  alleges,  substantially,  the  above 
facts ;  and  charges  that  the  note  is  void,  in  consequence 
of  the   illegality  of  its   consideration,   and  "that,   without 
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a  discovery  of  sonic  of  the  &cts  in  relation  to  said 
ill^al  contract  from  said  Jones,  wMeh  are  exclusively 
within  his  knowledge,  and  the  knowledge  of  complain- 
ants, their  defense  is  greatly  trammeled,  and  a  ded- 
sion  in  a  court  of  law  upon  said  cause,  is  not  likely 
to  be  obtained ;  and  that  complainants  are  greatly  an- 
noyed  and   harrassed    by   the    prosecution   of   said  suit." 

The  prayer  of  the  bill  is,  that  the  said  suit  at 
law  may  be  perpetually  enjoined ;  and  for  general 
relief. 

The  defendant  filed  a  demurrer  to  the  bill,  setting 
forth  OS  grounds  of  demurrer.  First,  the  existence  of 
an  unembarrassed  remedy  at  law ;  and,  second,  that  it 
appears  by  the  bill,  that  the  complainants  were  equally 
guilty  with  the  defendant,  in  the  illegal  transaction ; 
and  were,  therefore,  not  entitled  to  any  relief  in  a  court 
of  equity.  No  objection  was  taken  to  the  prayer  for 
discovery,  upon  the  ground  that  it  would  subject  the 
defendant  to   a   penalty. 

The  Chancellor  overruled  the  demurrer;  and  the 
defendant  thereupon  filed  bis  answer,  admitting  most 
of  the  material  facts  above  recited ;  but  positively  deny- 
ing tliat  the  release  of  Peay  from  arrest  constituted 
any  part  of  the  consideration  for  the  said  note.  The 
answer  is  also  filed  as  a  cross  bill  against  Porter  and 
Cherry,  and  ivas  answered  by  them  as  such  ;  but  the 
matters  of  the  cross  bill  and  the  answers  thereto,  are 
not   material   to  our   decision. 

As  already  stated,  the  feet  that  the  real  considera- 
tion of  the  note  given  by  complainants  to  defendant, 
was   the  agreement   of  the   latter  to  discharge   Peay  from 
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custody,  is  established  by  the  evidence  in  the  cause, 
both   circumstantial  and   direct. 

By  the  statutes  of  this  State,  the  compounding  K>f 
a  felony  is  a  crime,  punishable  with  imprisonment  in 
the  county  jail  or  in  the  State  prison ;  and  it  is  not 
disputed,  that,  if  such  compounding  be  tlie  considera- 
tion of  a  promissory  note,  such  note  is  absolutely  void. 
Vincent  us.   Groom,    1   Ycrg.,   430. 

The  Chancellor  disddcd  that  the  note  \ras  void  on 
account  of  its  illegal  consideration,  and  decreed  that 
the  defendant  be  perpetually  enjoined  from  prosecuting 
any  suit  thereon,  and  that  the  note  be  cancelled  and 
delivered   up. 

The  first  question  which  meets  us  in  the  cause,  is 
that  arising  upon  the  demurrer  of  the  defendant,  to 
the  jurisdiction  of  the  Chancery  Court,  upon  the  ground 
of   the   existence   of  an   adequate  remedy   at  law. 

The  defect  in  the  remedy  at  law  may  be,  either 
in  some  obstruction  to  the  proceedings  of  the  court  of 
law,  which  the  aid  of  a  court  of  equity  is  required 
to  remove ;  or  it  may  lie  in  the  want  of  power  in  a 
court  of  law  to  give  the  final,  complete  and  adequate 
relief,  which  is  within  tlie  power  of  a  Court  of  Chan- 
ccrj'.  The  latter  defect  is  equally,  with  the  former,  a 
ground   of  chancery  jurisdiction. 

If  the  complainant's  case  rests  wholly  upon  the  ne- 
cessity for  discovery,  to  enable  him  to  make  his  defense 
at  law,  then  he  must  show  by  his  bill,  that  such  dis- 
cover)' is  material  to  his  defense.  But  if  the  relief 
to  which  he  is  entitled,  is  substantive  relief  beyond 
that   which   a  court  of   law   can    give    upon    full    proof 
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of  all  the  facte,  then  he  need  not  allege  the  nec€ssity 
of  discovery,  as  a  ground  of  jurisdiction:  Almony  v». 
Hicks,  3  Head,  42. 

In  the  class  of  cases  embracing  the  present  one,  the 
relief  afforded  by  perpetually  enjoining  the  prosecution 
of  suits  upon  the  void  instrument,  and  by  decreeing  it 
to  be  cancelled  and  delivered  up,  is  deemed  more  ef- 
ficacious and  complete,  than  any  that  can  be  afforded 
by  a  court   of   law. 

It  is  true,  that  a  final  judgment  for  the  defendant 
in  a  court  of  law,  in  a  suit  upon  such  an  instrument, 
would  be  a  complete  settlement  of  the  case,  and  would 
preclude  the  necessity  to  the  defendant,  of  fiirther  re- 
lief in  regard  to  it.  But  the  plaintiff  may  not  choose 
to  commence  such  a  suit;  he  may  harass  the  maker 
■  of  the  instrument,  with  threats  of  litigation  for  an  in- 
definite period,  within  the  statute  of  limitations.  Or, 
if  a  suit  be  already  commenced,  the  plaintiff  may  not 
only  harass  the  defendant  during  the  progress  of  the 
suit,  but  may,  at  his  pleasure,  withdraw  it,  for  the 
purpose  of  again  selecting  his  tribunal,  and  fit  time 
for  the  commencement  of  new  litigation:  2  Story 
Eq.   Jur.,   sees.    699,    700. 

And  though  the  instrument  be  void  upon  its  fece, 
so  that  no  suit  could,  by  possibility,  be  sustained  upon 
it  in  a  court  of  law,  still  as  its  existence  may  be  made 
use  of  to  harass  the  party,  it  has  frequntly  been  held, 
that  courts  of  equity  will  decree  it  to  be  cancelled 
and  delivered  up:  Jones  vs.  Perr}',  10  Yerg.,  59,  83; 
Almony  vs.  Hicks,  3  Head,  41 ;  aud  Johnson  ca.  Cooper, 
2   Yerg.,   531 ;    Hamilton   vs.   Cummings,    1    John.,  Ch, 
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522.  This  relief  is,  however,  denied  by  some  of  the 
authorities  in  cases  where  the  instrument  is  void  upon 
its  fiiee:  2  Story  Eq.  Jur.,  sec.  700,  a,  and  cases 
there  cited.  But  the  jurisdiction  of  courts  of  equity, 
to  decree  the  cancelhition  of  void  instruments,  where, 
as  in  this  case,  the  invalidity  docs  not  appear  upon 
the  face  of  the  instrument,  even  though  a  defense  may 
be  made  at  law,  is  now  too  well  settled  for  dispute. 
And  the  jurisdiction  of  the  court  of  equity  in  such 
cases,  resting  upon  its  capacity  to  administer  more 
efiectual  relief  than  can  .be  afforded  by  a  court  of  law, 
it  is  not  ousted  by  the  &ct  that  the  holder  of  the 
instrument,  may  have  been  most  diligent  in  commenc- 
ing   his   suit. 

It  is  urged  as  an  objection  to  the  jurisdiction  of 
the  Chancery  Court,  that  the  Circuit  Court  having 
first  obtained  jurisdiction  of  the  case,  its  right  to  de- 
termine it  is  exclusive,  and  cannot  be  interfered  ^vith 
by  a  court  of  equity.  This  principle  is  frequently 
applied  in  cases  of  conflict  of  jurisdiction,  between  two 
independent  and  equal  tribunals  exercising  a  jurisdic- 
tion of  a  similar  nature.  Such  was  the  case  of  Tay- 
lor ve.  Caryll,  20  How.,  583,  cited  by  defendant's 
counsel;  but  it  has  no  application  to  a  case  like  the 
present,  where  the  jurisdiction  of  the  one  tribunal,  has 
its  sole  foundation  in  the  inability  of  the  other  to  do 
complete  justice  between  the  parties.  Suits  pending 
in  courts  of  law,  are  enjoined  by  process  from  courts 
of  equity  every  day;  and  the  prior  jurisdiction  of  the 
li^l  tribunal  has  never  been  considered  as  an  objec- 
tion  to   the  jurisdiction  in    equity.       The    relief    sought 
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in  the  Chancery  Court,  is  in  its  nature,  substantially 
different  from  the  matter  of  defense  set  up  in  the 
court  of  law. 

Ab  we  rest  the  jurisdiction  of  equity  in  this  ease, 
upon  its  capacity  to  afford  more  efficacious  relief  than 
a  court  of  law  can  administer,  and  not  upon  the  ne- 
eesaity  for  discovery,  we  do  not  discuss  the  objection 
that  the  allegations  of  the  bill  in  regard  to  the  neces- 
sity for  discovery,  are  not  sulHcient  to  give  the  court 
jurisdiction. 

No  such  remedy  at  law  existed  in  this  case  as 
would  deprive  the  Court  of  Chancery  of  jurisdiction,  if 
the  complainants  have  shown  an  equitable  title  to 
relief. 

A  question  involved  in  greater  uncertainty  and  con- 
flict remains.  That  the  note,  in  consequence  of  the 
illegality  of  its  consideration  is  void,  and  that  any 
party  to  the  transaction,  claiming  a  right  of  action 
through  it,  would  be  promptly  and  peremptorily  repelled 
from  the  halls  of  justice,  is  too  well  settled  to  require 
discussion.  But  will  a  court  of  equity,  the  parties  to 
the  note  being  parlieeps  criminia  and  in  pari  delicto  in 
the  illegal  transaction,  afibrd  its  active  interposition  to 
set   aside   and   cancel   the  illegal   contract? 

That  he  who  asks  equity,  must  do  equity,  and  that 
those  only  shall  receive  the  active  aid  of  courts  of  justice, 
who  approach  with  clean  hands,  arc  maxims  sound  both 
in  law  and  morals.  And  if  judges  were  permitted  to 
base  their  decisions  upon  the  inevitable  disgust  produced 
by  the  conduct  of  a  party  who  stretches  forth  miry  lianda 
towards   the  court,  and    proclaiming   his  own   criminality, 
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bases  Qp(m  it  a  claim  for  the  active  interposition  of  the 
court  in  his  behalf,  without  regard  to  the  dictates  of  nat- 
nral  justice,  the  course  to  be  pursued  would  be  clear. 

But  while  the  roles  of  law  which  courts  are  bound  to 
enforce  in  civil  cases,  have  reference  primarily,  to  the  pro- 
tection and  enforcement  of  private  nghto,  they  are  also 
subservient  to  the  governing  prindple,  that  the  safety 
and  best  interests  of  the  community  are  paramount  to 
any  private  interest. 

Therefore  it  is,  that  there  are  many  cases  in  wbidi, 
were  the  rights  or  interests  of  the  parties  only  c(Hioemed, 
courts  would  absolutely  refuse  them  aid;  t^,  as  the 
public  good  demands  a  dedsion  upon  their  claims,  the 
courts  will  entertain  the  cause  aDd..make  tlie  deciraon. 
The  decree  is  made  upon  the  &cts  and  the  law  of  the 
private  right;  but  the  community  is  a  quati  party  to  the 
cause;  and  for  the  protection  of  the  community,  courts 
may  overlook  the  individual  turpitude  which  has  forfeited 
the  private  right,  and  make  such  deolfdon,  consistent  with 
the  public  interests,  as  th^  would  have  made  had  the 
party  been  innocent. 

From  these  principles,  it  follows,  and  thus  it  has  been 
held,  that  the  active  interposition  of  equity  to  s^  asfde 
and  cancel  an  illegal  contract,  is  matter  of  sound  discre- 
tion in  the  Court,  and  not  of  absolute  right  in  the  party. 

The  inquiry  is,  has  the  complainant  made  such  a  case 
as  would,  were  he  innocent,  entitle  him  to  relief?  And 
if  so,  does  the  best  interest  of  society  require  that  relief 
shall  be  afforded,  notwithstanding  the  guilt  of  the  party? 
If  not,  then  the  Court  will  refuse  its  ud,  and  will  leave 
21 
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tlie  partiefi  in  whatever  difficulties  their  (XHiduot  hb^  have 
involved  them. 

I  do  not  deem  it  neceesary  to  go  into  an  extended 
analysis  of  aatiioritiea  outside  of  our  own  State,  in  re- 
gard to  the  general  rule,  which  has  been  so  oflen  dis- 
cussed by  the  courts  of  this  country  and  of  England. 
The  rule  is  limited  so  far  B£  this:  that  courts  will  not 
generally — perhaps  never,  unless  under  statutory  provis- 
ions, or  where  one  of  the  guilty  parties  has  been  also 
the  victim  of  outrageous  fraud  or  oppression — interfov 
to  set  aside  a  sale  or  delivery  of  i^ropert^  or  mim^, 
which  has  been  made  and  completely  executed,  in  the 
course  of  the  ill^[al  transaction.  If  one  baa  freely 
parted  with  the  title  to,  or  possession  of,  property  upon 
an  ill^al  or  immoral  consideration,  oonrts  ordinarily 
consider  the  parties  in  equal  guilt;  and  a  gnil^  party 
being  in  pari  delicto,  shall  never  invoke  the  aid  of  the 
courts  to  have  it  restored  to  him.  Much  as  the  com- 
munity is  interested  to  discountenance  immoral  and 
ill^al  contracts,  its  interests  will  not  be  subserved  by 
setting  aside  executed  oontracta  and  unsettling  legal  ti- 
tles: Smith's  Lead.  Caaes,  vol.  1,  pt.  1,  p.  638;  Yei^ 
w.  Kfuns,  4  Humph.,  259. 

But,  where  the  illegal  contract  is  still  ezecntoiy,  and 
the  public  interests  will  be  promoted  by  setting  it  amde, 
then  in  the  exercise  of  their  sound  discretion,  courts 
of  equity  will  grant   relief. 

Judge  Story  states  the  rule  thus:  "In  general,  (for 
it  is  not  universally  true,)  where  parties  are  engaged  in 
illegal    agreements   or  other    transactions,    whether    tiiej 
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we  mala  prohibUa  or  mala  m  ae,  courts  of  equity,  fol- 
lowing the  rule  of  lav  as  to  participants  in  a  common 
crime,  will  not,  at  present,  interpose  to  grant  any  relief; 
acting  npon  the  known  maxim,  m  port  deScto  potior  est 
conditio  defendetUis  et  po«aidetdu.  But  in  cases  where 
the  agreemoits  or  other  transactions  are  repudiated  on 
account  of  their  being  against  the  public  policy,  the 
drcnmstance  that  the  relief  is  asked  by  a  party  who 
is  parties  enmnis,  is  not  in  equity  materiaL  The 
reason  is,  that  the  public  int^^et  requires  that  relief 
should  be  given,  and  it  is  given  (o  the  public  throngh 
the  party:"    1  Eq.  Jur.,  section  298. 

That  tbeee  positiona  are  muntained  by  the  general 
current  of  aathoritiea,  I  think  is  cletu-.  And  in  oon- 
odering  them,  I  have  not  overlooked  the  &ot  that  de> 
cisitnus  upon  usnrioos  securities  and  uptm  gaming  con- 
tracts, have  but  a  qualified  authority;  tor  the  reason 
that,  in  the  first,  the  caroumstanoes  of  neceanty  or  of 
oppressten  supposed  to  surround  the  borrower,  have 
usually  been  supposed  to  relieve  him  from  the  imputa- 
tion of  being  in  pari  deUeto;  and  oases  of  gaming  and 
wagering  ocmtmiAa,  are  frequently  acoompanied  by  cir- 
comstances  of  outrageous  fraud;  and  the  decisions  nprai 
them  are  also  more  or  less  affected  by  oonsidenitions 
of  the  general  policy  of  the  statutes  allowing  property 
lost  at  gaming  to  be  recovered  back.  But  these  two 
classes  of  cases  aside,  tkwe  is  no  lack  of  authority  to 
sustain  tixe  principles  above  laid  down. 

It  is  necessary,  however,  to  examine  the  fuithorities 
in  oar  own  State,  and  see  whether  their  weight  is  in 
&vor  of  these  positions. 
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'  The  first  case  oocurring  in  our  own  reports,  is  that 
of  Johnson  vs.  Cooper,  decided  in  1831,  by  Judge 
Whyte:  2  Yerg.,  524,  In  that  case,  the  complainant 
haviBg  staked  a  tract  of  land  npon  a  game  of  cards, 
and  lost,  conveyed  it  to  the  winner,  and  ailerward 
filed  his  bill  for  the  purpose  of  setting  aside  tlie  ooa- 
veyance.  The  Court  granted  the  relief,  basing  its 
dedsion,  apparently,  upon  the  policy  of  the  statute, 
which  made  void  all  gaming  cmtracts,  and  all  convey- 
ances of  land  or  other  property,  made  to  satisfy  or 
secure  money  won   by   gaming. 

In  Allen  vg.  Dodd,  4  Hum.,  132;  Yei^r  w.  Bains, 
4  Hum.,  259;  Smith  va.  Stephens,  5  Sneed,  253;  and 
in  Simmons  V9.  Kincaid,  5  Sneed,  454,  it  is  held,  that, 
independently  of  statutory  autliority,  property  lost  upon 
a  wager  or  gaming  contract,  or  sold  in  violation  of 
law,  cannot  be  recovered  back  by  the  loser  or  vendor, 
by  the   interposition   of  the  courts. 

The  bill  in  Weakly  vs.  Watkyns,  7  Humph.,  366, 
was  filed  by  the  maker  of  a  note,  given  upon  consid- 
eration of  an  election  wager,  to  have  the  note  delivered 
ap  and  cancelled,  and  to  have  a  judgment  which  had 
been  obtained  thereon  against  the  security  to  the  note, 
enjoined.  It  was  held,  that  relief  could  not  be  ^ven, 
upon  the  broad  ground  that  equity  would  not  aid  dther 
party  to  an  illegal  agreement.  Judge  Turley,  who  de- 
livered the  opinion  of  the  Court,  does  so  in  very  few 
words,  and  cites  no  authorities  &om  our  own  State  or 
elsewhere.  Judge  Turley  says:  "No  court  of  chancery 
will  entertain  a  bill  to  cancel  an  obligation,  the  ocm- 
sideration    of   which  was  a  violatioQ    of  diastity,  oou- 
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poonding  a  felcmy,  the  Hmuggliag  of  goods  in  violation 
of  the  revenue  lavs,   gaming,   false  swearing,  eta." 

In  Giddens  vs.  Lea,  3  Hum.,  133,  a  note  was  given 
hj  the  complainant,  upon  considerstion  of  a  w^er;  and 
ft  judgment  thereon  was  recovered  against  the  oompl^n- 
aut,  aiter  due  notice  and  (Appearance,  without  any  de- 
fense being  interposed.  The  bill  was  filed  to  enjoin 
the  judgment;  and  the  bill  was  dismissed  in  the  Su- 
prane  Court,  upon  the  ground  of  the  laches  of  oom- 
plainant,  in   tailing  to  loake  defense   at   law. 

In  Rucker  va.  Wynne,  2  Head,  618,  the  bill  was 
filed  to  have  a  gaming  security  delivered  up  and  can- 
celled. The  security  had  been  obtained  &om  the  com- 
plainant hy  the  grossest  fraud  and  imposition,  in  oon- 
uection  with  the  gambling  transaction.  McKinney,  J., 
delivered  the  decision  of  the  Court,  in  a  careful  and 
elaborate  opinion,  holding,  that,  on  grounds  of  pnblic 
policy,  the  Conrt  would  interfere  to  set  aside  the  secu- 
rity. Weakly  vs.  Watkyns  is  commented  upon,  and 
expressly  disapproved — Judge  McKinney  saying  that  that 
case  was  hastily  considered,  and  that,  though  Weakly 
vs.  Watkyns  might  be  distinguished  &om  the  case  then 
be&re  the  Court,  by  the  element  of  most  atrocious 
&aud  which  characterized  the  latter,  yet  he  was  in- 
clined to  rest  &e  decision  upon  the  distinct  principle 
announced  in  Johnson  vs.  Cooper,  that  public  policy 
required  that  contracts  of  that  nature  should  be  can- 
celled by  the  courts. 

It  was  held  iu  Simmons  vs.  Kincaid,  5  Sneed,  450, 
that  where  a  slave  had  been  conveyed  as  the  conside- 
ration of  compounding  a    felony,    the   Court    wonld   not 
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set  the  sale  saide  it  the  instanoe  of  one  jtHut  owner, 
who,  being  of  full  age,  participated  in  the  sale;  but 
would  rescind  it  as  to  the  Hharea  of  those  who  signed 
the  bill  of  sale  while  they  were  infants. 

In  Williams  «.  Talliaferro,  1  Cold.,  38,  the  bill 
was  6Ied  by  a  judgment  creditor  of  one  Kiarp,  to  sub- 
ject to  his  jndgm^it,  real  estate  whioh  Sharp  had  con- 
veyed ID  consideratitm  of  a  wager.  The  Court  held, 
that,  by  statute,  every  lease  or  coftveyanoe  of  land  made 
upon  a  gaming  oon8iderati<Hi,  is  absolutely  void;  and 
therefore,  the  creditors  of  Sharp  had  a  right  to  subject 
liis  land  so  conveyed,  to  the  payment  of  their  debts. 
McCinney,  J.,  says,  that  Sharp,  himself,  might  have 
gone  into  equity  to  have  the  deed  cancelled  as  a  cloud 
upon  his  title;  but  he  does  not  allude  to  the  case  of 
Allen  vs.  Dodd,  4  Hum.,  131,  which  decides  that  bet- 
ting upon  elections  is  not  within  the  statutes  on  the 
subject  of  gaming,  nor  to  the  printnple  decided  in  that 
case,  and  in  Yerger  vs.  Bains,  4  Hum.,  259;  Smith  w. 
Stephens,  5  Sneed,  263;  and  in  Simmons  m.  Kincaid, 
6  Sneed,  454;  that  iudependantly  of  statutory  authority, 
property  lost  uptm  a  w^;er,  or  sold  in  violation  of 
law,  cannot  be  recovered  back.  It  might,  perhaps,  be 
held  that,  in  such  a  case,  the  creditors  would  have  more 
extensive  rights  than  the  debtor  himself. 

Hale  v».  ^larp,  4  Cold.,  276,  was  a  case  in  whidi 
it  appeared  that  the  complunants  had  borrowed  of  de> 
fendant,  $700,  in  Confederate  treasury  notes,  for  which 
they  gave  him  their  note,  and  executed  a  deed  of  trost 
to  secure  the  loan.  The  trustee  being  about  to  sell 
the  land  in  pursoanoe  of  the  power,  the  bill  was  filed 


APRIL  TEEM,  1869. 


;  W.  FoTter  «( oZi,  w.  John  R.  Jtmes. 


to  enjoin  the  sale,  and  for  geoeral  relief.  This  Court 
decieecl,  that  the  aot«  and  trnat  deed  wete  void,  and 
perpetually  enjoiaed  the  aale.  One  gronnd  for  the  in- 
terfeieuoe  of  the  court  stated  by  Hawkins,  J^  in  tlie 
opinion  of  the  Court,  was,  that  equity  r^ards  &e  bor- 
rower as  acting  under  oppression,  aud  impelled  by  hard- 
ship or  necessity,  and  therefore,  though  tn  delicto,  not 
in  pari  tie/tcto  with  the  lender ;  but  the  decision  is  not 
based  upou  this  distinction.  I  am  of  the  opioion  my- 
self, that  this  last  distinction  has  been  often  pushed 
further   than  justice  or  the  &ct8    would  warrant. 

Upon  these  authorities,  the  question  can,  perhaps, 
hardly  be  considered  as  settled  in  this  Stete;  but  I  think 
that  the  weight  of  authority  is  in  &vor  of  the  juris- 
diction of  courts  of  chancery  to  decree  the  delivery  and 
cancellation  of  securities  like  the  one  now   in  question. 

But,  upon  principle,  and  the  high  authority  of  Judge 
Story,  and  of  many  courts,  both  in  America  and  in 
England,  I  am  satisfied  that  the  jurisdiction  must  be 
sustained  in  those  cases,  in  which  it  is  found  that  tlie 
public  interest  will  be  subserved  by  the  setting  asido 
and  oonoellation  o{  the  illegal    contract. 

And  I  think  that  contracts  like  the  one  in  the 
present  case,  which  are  not  only  illegal  as  made  in  vi- 
olation of  statutory  law,  but  are  in  the  highest  degree 
contrary  to  publio  polity,  as  tending  to  demoralize  the 
oommunity,  and  to  corrupt  the  channeb  of  public  jus- 
tice, can  be  more  effectually  discouraged,  by  setting 
them  aside  altogether,  than  by  simply  leaving  the  par- 
ties to  the  remedies  of  a  court  oi  law.  A  party  con- 
templating tun  iUc^  or  immwal  contract,  may  be  wil- 
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ling  to  take  the  risks  of  its  enfcwoem^it  in  a  court  of 
law,  trusting  to  the  chances  of  fiulure  of  proof,  or  to 
the  uncertainties  of  a  jury  trial.  Bat  h«  will  be  mnch 
less  likely  to  complete  the  corrupt  transaction,  if  lie 
knows,  tliat,  not  only  will  the  law,  upon  full  proof  of 
the  circumstances,  refuse  to  aid  him;  but  that  a  court 
of  chancery  will  demand  of  him  a  sworn  diadoeore  of 
the  fiusts,  and  will  actively  int«rfere  to  prevent  his  re- 
alizing the  fruits  of  his  corruption. 

The  conclusion  is,   that  the   decree  of  the  Chancellor 
is  correct,  and  must  be  affirmed. 


WiNTEBS  &  Ceoss  to.  The  Heibs  L.  p.  C.  Buhpobd. 

1.  If  ABBAiniB.     When  it  vill  be  granted.    Wliere  a  atBtote  gives  power  to, 

or  unpoMean  obligatiou  on  »  puticaUr  penon,  to  do  aotae  puticnlar 
«ct  or  duty,  and  provideB  no  specific  remedy  on  non-peribniuace,  a 
muidamos  will  be  gnuited. 

2.  Samb.     The  preteeutor  tmut  Kme  a  tiear  legal,  or  equHabU  right,  and  «o 

other  Ugid  rcnxdy  to  ei^oree  it.    The  prmecutor  of  a.  mBodunua  muM  be 
clothed  with  a  dear,  legal  and  equitable  right  to  Bomething  irbicb  ii 
properly  the  mlgect  of  the  writ,  and  there  moat  be  no  other  legal  reine- 
.   dy  to  enforce  it. 

3.  SALEa   KADE  BY  SaSBITF,   OB  OTHXB  FOBCED  iALKB.      SOK  pTOpertg 

mml  be  taU,  Where  aereral  ditdnct  parceli  of  property  are  levied  <« 
it  is  thedaty  of  the  sheriff  to  tell  the  same,  ao  aa  to  obtain  the  largert 
price,  and  to  tell  the  smslIeU  amoant  of  the  property  to  pay  the  debt 
To  do  this,  each  aeparate  parcel  ahonld  be  oStted  and  sold  by  itaelf;  a 
ttle  made  otherwiae  woold  be  voidable,  and  aet  add*  by  a  court  having 
jnriadictioo,  at  the  inataaoe  of  the  cceditoia. 
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4.  Sake.  Soku.  Bight  q/*  nJai^lum,  To  enable  a  debtor  to  redeem  his 
land  tliat  hu  been  told  ondei  an  ezecntion,  or  other  forced  ule,  it  Is 
necsBBTj  to  the  TsJidity  of  nich  sale  that  each  parcel  should  be  sold 
■eparalslj,  lo  that  the  price  of  each  lot  or  parcel,  may  be  Bscertiined  ; 
and  thiH  bet  mmt  appear,  either  bj  the  retnm  on  the  ezecntion,  or  b^ 
proper  recitala  in  the  deed  to  the  porcluuer,  or  perhapt  by  other  meaos. 


FBOH   MEMPHIS. 


At  the  Term,  1868,  upon  an  appIioaUon  of 

the  defendantB  io  error,  a  peremptory  writ  of  mandam- 
QB  was  aTrarded  in  tliie  case;  from  'which  phtintiff  ap- 
pealed to  this  Court.      Judge  H.  S.  Lee,  predding. 

McKisiCK  and  PiCEjrrr,   for   plaintiff  in  error. 

H.  Clat'King  and  Edwakd  A.  Bbechbh,  for  de- 
fendants in  error. 

H.  T.  Ellitt,  Special  Judge,  delivered  the  opinion 
of  the  Court. 

The  heirs  of  Burford,  in  February,  1867,  filed  their 
petition  and  obtained  an  alternative  mandamns,  directed 
to  Winters,  as  successor  of  Peltz,  in  the  ofBce  of  sheriff 
of  Shelby  County,  to  compel  him  to  execute  a  deed  for 
certain  real  estate  sold  by  Feltz,  on  execution  in  Jan- 
uary and  May,  1861,  and  purchased  by  Burford.  Cross 
was  admitted  as  defendant  under  the  provision  of  the 
Code,  sec.  3671. 

It  appears  that,  in  1860,  Burford  recovered  five 
judgments,  and  P.  C.  Bethell  one  judgment,  against 
Cross  and  others.      Executions  on  these  judgments  were 
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levied  od  several  dialinci  and  sepantte  parcels  of  land 
and  lots,  as  the  property  of  Croas ;  and  tliis  proper^ 
was  all  sold  on  the  19th  of  January,  1861,  and  por- 
ohaaed  by  said  Burtbrd  for  the  sum  of  |98.68.  The 
returns  on  the  executions  state,  generally,  that  the 
above  described  real  estate  was  this  day  sold  to  L.  P. 
C.  Burford,  for  198.68,  he  being  the  beet  and  last  bid- 
der on  the  same. 

Alias  executions  were  then  issued,  and  were  levied 
in  like  manner,  upon  several  other  distinct  and  separate 
lots  of  land,  which  were  sold  on  the  18tb  of  May,  1861, 
when  one  of  Uiese  lots,  offered  by  itself,  was  bid  ofE 
by  a  Mr.  Page,  and  the  said  Burford  became  the  pur- 
chaser of  all  the  other  lots  described  in  the  last  named 
levy,  for  the  sum  of  $6.55.  No  deeds  were  made  to 
Burford  by    the  sheriff. 

I'he  questions  in  the  cause  arise  upon  the  foregoing 
&cte: 

That  the  writ  of  mandamus  is  an  appropriate  reme- 
dy in  cases  of  this  description,  where  the  facts  entitle 
the  party  to  the  relief,  is  not  controverted.  It  is  a 
general  rule,  that,  whenever  a  statute  gives  power  to, 
or  imposes  an  obligation  on,  a  particular  person,  to  do 
some  particular  act  or  daty,  and  provides  no  specific 
remedy  on  non-performance,  a  mandamus  will  be  grant- 
ed:    Tapping   on   Mandamus,  80,  (30.) 

Bat  the  prosecutor  must  be  clothed  with  a  clear, 
legal  and  equitable  right  to  something  which  is  prop- 
erly the  subject  of  the  writ,  and  there  must  be  no 
oQnei  spedfi^o  ]^;al  remedy  to  enforce  it:  Tapping,  3, 
4,  &  and  28. 
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It  must,  therefore^  be  mada  to  appear  that  the  re- 
lators are  clearly  entitled  to  have  a  deed  made  to  them 
fi»  the  property  in  question,  or  the  peremptory  -writ^ 
-will  be  refused. 

The  relief  aooght  ia  resBted  mainly  on  the  gronnd 
that,  at  both  the  sales,  the  sheriff  sold  two  or  more 
separate  and  distinct  lote  or  parcels  of  land,  together, 
and  struck  them  off  to  the  purchaser  for  a  groee  sum; 
and  this,   it   is   contended,  was    irr^ular    and  unlawful. 

"When  several  distinct  parcels  of  property  are  levied 
on,  it  is  the  duty  of  the  sheriff  to  make  the  sale  in 
Hit  manner  best  calculated  to  obtain  the  laigest  price, 
and  to  require  the  sale  of  the  amalleat  amount  of  prop- 
erty to  satisfy  the  debt.  To  thb  end,  we  think  it 
necessary  that  each  separate  parcel  should  be  offered  and 
sold  by  itsel£  Any  other  mode  of  sale  muat  operate 
oppres^vely  towards  the  debtor,  and  tend  to  produce  a 
sacrifice  of  his  property. 

It  is  unnecessary  to  say  whether  a  sale  by  a  sheriff, 
if  several  distinct  and  separate  pieces  of  property  togetli- 
•r,  in  one  lot,  for  an  aggregate  price,  would  be  void 
on  general  prinoiplee.  We  incline  to  think,  that  sndt 
a  sale  ought  to  be  regarded  as  fraud  on  the  debtor, 
and  Uierefiire  vcud.  But  it  is  enough  that  it  would  be 
voidable;  and  surely  no  court  having  jurisdiction  oould 
hesitate  to  set  aside  such  a  sale  at  the  instance  of  the 
debtor.  The  authorities  to  that  effect,  are  numerous 
and  pointed:  Merwin  el  aL  va.  Smith,  1  Green's  Ch. 
R.,  196;  Woods  «s.  Monell,  1  John^.  Ch.  R.,  502; 
Tiernan  va.  Wilson,  6  Johns.  Ch.  R.,  411;  Hewson ««. 
Deygert,  8  Johns..   333;    Sheldon  w.    Soper,  14  Johns., 
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352;  Jackson  m.  Newton,  18  Johns.,  363;  Bowleg  tw. 
Browne,  1  Binney,  61;  Stead  va.  Course,  4  Cranch,  403; 
Cannon  w.  Jenkins,  1  Dev.  Ev.,  422,  426;  MeLeod  «. 
Pierce,  2  Hawks.,  110;  McDonald  va.  Neilson,  2  Cowen, 
130;   2  Yeatea'  Pa.,  516,  517,  518;  AUen  on  Sherifls. 

In  the  present  case,  the  sale  is,  at  least,  voidable. 
The  right  of  the  purchaser  to  a  deed  is  by  no  means 
clear,  bnt  rather  the  reverse;  and  in  that  view  alone, 
we  could  have  no  difficulty  in  8a}ring  that  perempttny 
mandamos  ought  to  be  refused. 

Bat  we  are  prepared  to  go  farther.  Our  laws  se- 
cure to  every  debtor  the  right  to  redeem  his  real  es- 
tate, sold  under  execution,  or  at  o&er  forced  sale,  at 
any  time  within  two  yeare:  Code,  sec  2124,  et  atq. 
These  provisions  give  the  right  to  redeem  the  whole, 
or  any  distinct  and  separate  part  of  the  land  sold,  and 
they  are  of  a  character  to  be  liberally  expounded  to 
secure  to  the  debtor  the  privil^;e  to  be  granted;  al- 
though the  right  of  redemption  must  be  strictly  pur- 
saed  in  tJie  mode  prescribed  by  the  statute. 

This  right  to  redeem  cannot  be  exercised  most  ben- 
eficially by  the  debtor,  unless  the  difierent  parcels  of 
land  are  sold  separately,  so  that  the  price  of  each  may 
be  ascertfuned;  and  the  statute  must,  therefore,  be  con- 
strued to  require,  as  a  condition  of  the  validity  of  the 
sale,  that  each  distinct  parcel  shall  be  put  up  and  sold 
by   iteelf. 

That  the  sale  was  so  made,  must  appear  in  some 
form,  either  by  a  return  on  tiie  execution,  or  by  prop- 
er redlals  in  the  deed  to  the  purchaser,  or  possibly  by 
other  means.      In    proceedings  by    mandamus,  to    com- 
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pel  the  execution  of  the  deed,  the  &ct8  may  be  averred 
and  proved   by   the   relators. 

In  the  absence  of  such  a  showing,  the  sale  cannot 
be  held  valid  to  divest  the  title  of  the  debtor;  and  of 
oourse,  a  peremptory  mandamus,  requiring  the  sheriff 
or  his  enocesaor,  to  execute  a  deed  to  the  purchaser,  or 
his  heirs,  ought  not  to   be  awarded. 

The  judgment  of  the  Court  below  ordering  the  is- 
suance of  a  peremptory  mandamus  will,  therefore,  be 
reversed,  and  the  canse  remanded,  with  leave  to  the 
relators  to  amend. 


In  tsb  matter  of  E.  M.  Wickebbhah,  Tbustee. 

1.  RSHOTAI.  OF  CousTY  oiTiczBS.    Seport  of  grand  jwy  iqxm  amount 

0^  bond.  Notiee  to  ofiter  h^ort  removal  Bj  Mctiotu  725-26-27  and 
T7S  of  the  Code,  ft  jndge  of  the  Cinmit  Court  apon  the  report  of  the 
grand  J017,  fff  the  muaffldencj  of  the  bond  of  the  couii^  tnutse,  or 
other  county  officer,  except  derki  of  the  Circuit  and  Chuicerj  Coarte, 
can  remoTesDch  officer  upon  hia  failure,  after  legal  notice  given  him,  to 
give  other  and  niffident  Ncoridei. 

2.  Savs.    Suffideut  bond.     Oireml  Judge  may  fix  lite  amornit.    If  II  appears 

from  the  report  of  the  gnuid  jnr^,  that  the  asiount  of  the  bond  of  a 
couDly  offlcer  ii  ioiufflcient,  the  Circuit  Judge  may  &s  the  amount. 


FBOM  SHELBY. 


At  the  April  Term,    1868,    upon    the   report  of  the 
grand  jury,    and    notice    to    plaintiff  in    error,    of  the 
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deficiency  in  the  unoQ&t  of  his  bond  as  troBtoe,  and 
on  account  of  the  insaffideoiiy  of  his  saraties,  tlie 
Circuit  Jndge  removed  him;  from  which  otder  and 
jodgment  of  removal,  he  has  appealed  to  this  Court 
Jadge  Geobos  W.  Reeves,  presiding. 

KoBTBECHT   &  Ckaft,  fi)r  Wickersham. 

Dickson  &  Ateby,  Wu.  H.  Stephens  &  Thoh&s 
E.  Smith,    for  the  State. 

James  O.  Shackelfobd,  J.,  delivered  the  opinion 
of  the   Coart. 

This  is  an  application  for  mpersedeat.  It  appears 
from  this  record,  E.  M.  Wickersham  was  elected  in 
the  spring  of  1868,  trustee  of  the  county  of  Shelby. 
He  gave  bond  and  qualified  at  the  June  Term,  1868, 
of  the  Circuit  Court  for  the  counly  of  Shelby.  The 
grand  jury  regularly  empanelled  and  qoalified,  made 
the  following  report: 

"Grand  Jdbt   Room, 

"Memphis,  Jan.  12,  1868. 
"3b  the  Hon.  Oeorge  W.  Seeves,  Jvdgt  of  Ou  Cirmi 
Court  of  Sk^by  County: 
"The  undersigned  grand  jurors,  have  the  honor  to 
report  that  they  hav«  examined  the  bonds  of  the  coun- 
ty officers,  and  report  as  to  the  following,  namely: 
E.  M.  Wickersham,  county  trustee,  securities  not  good 
fiw  the  amount;  and  Uie  county  revenue   last  year    be- 
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ing  tax.  hundred  thousand  dollars;    the    amonnt    of  the 
bond  not  sufficient,  etc.      Respectfully  submitted. 

[Signed]  "John    F.  Stratam, 

"Foieman  of  grand  juiy, 

"Entered  filed  Jannar;    12,  1868. 

"M.  D.  L.  Stewaet,  Cletk." 

On  the  18th  of  June,  during  the  tenn,  an  order 
was  entered  of  rectffd,  showing  the  report  of  tlie  grand 
Jury  relaUve  to  the  bond  of  the  stud  Wiokersham,  and  its 
insuffidency,  and  that  he  appear  before  the  Court  on  the 
27di  of  Jane  next,  and  execute  bonds  id  amounts  to  be 
fixed  by  the  Court,  with  good  and  sufBcient  secority,  or  the 
office  will  be  declared  vacant.  A  copy  of  the  order 
was  duly  served  upon  him;  he  appeared;  and  time  was 
given  him  nntil  the  7th  of  July,  1868,  to  execute 
bond  and  security;  and  he  having  failed  to  appear  and 
give  the  bond  required,  the  Court  declared  the  ofBee 
of  county  trustee  of  Shelby  County,  vacant;  and  directed 
a  copy  of  the  order  be  certified  to  the  county  commis- 
sioners of  Shelby  County,  that  the  vacancy  created 
may  be  filled  according  to  law;  and  further  prooeeded 
to  enjoin  the  trustee,  Wickersham,  from  acting  as  such, 
or   performing   any   of  the  duties   of   the  office. 

The  errors  assigned,   are: 

Ftr^,  Upon  the  &ct8  and  case  made  by  the  record, 
the  Circuit  Court  had  no  jurisdiction  to  remove  the 
county  trustee,  or  declare  his  office  vacant,  or  enjoin 
him  £rom  perfinmiDg  the  fiinctiona  of  his  office. 

(Second,  That,  if  his  case  were  within  the  jurisdic- 
tion of  the  Circuit  Court,  it  is  a  summary  proceeding 
highly  penal  in  its  dtaraoter;    and  the   necessary    &cta 
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are  not  recited  or  shown  to  acknowledge  or  sustain 
the  judgment  of  the  Court  rendered  in  this  case. 

The  jurisdiction  of  the  Court  is  statutory,  and  de- 
pends upon  the  construction  of  the  several  sections  of 
the   Code  relative  to  this   class  of  cases. 

By  sec  725  of  the  Code,  it  is  made  the  dnty  of 
every  County  Court  Clerk,  to  produce  to  the  Jndge  of 
the  Circuit  Court,  for  his  examination,  at  the  first 
Circuit  Court  in  his  county,  on  the  second  day  of  the 
term  after  the  1st  Mondays  in  April  in  each  year, 
the  bonds  of  all  officers  taken  in  such  year,  by  the 
County   Court. 

By  sec.  726,  if,  upon  examination,  sncb  bonds  shall, 
in  the  opinion  of  the  judge,  have  been  taken  accord- 
ing  to  law,  he  shall  write  upon  them,  "examined  and 
approved,"  and  sign  his  name  thereto.  But,  if  any 
of  said  bonds  shall  not  have  been  taken  agreeably 
to  law,  the  clerk  of  said  court  shall  issue  a  sul^K^a 
instanter  for  such  officer  to  appear  before  said  judge, 
immediately  to  enter  into  bond  with  security  according 
to   law. 

By  sec  727,  if,  npon  service  and  return  of  sup- 
pcena,  the  officer  &il  or  refuse  to  appear  and  enter  in- 
to bond  with  surety,  the  judge  shall  declare  the  office 
vacant ;  and  another  election  shall  be  held  within  20 
days  thereafter,  according  to  law,  to  fill  said    office. 

By  sec.  778,  all  public  officers  who  are  compelled 
to  give  offidal  bonds,  may  be  required  by  the  Court 
or  officer  whose  duty  it  is  to  take  or  approve  such 
bond,  to  give  additional  sure^  or  new  bonds,  in  the 
following  cases:      lird,    Where  the  security  of  Uie  or- 
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iginal  bond  haa  become  inanfiBcieiit  by  the  finbeequent 
insolvency,  death  or  removal  of  the  sureties  thereto,  or 
any  of  them.  Seoond,  Where  there  is  good  reason  to 
fear  the  public  interest  may  suffer  for  want  of  such 
new  and  additional  security.  Third,  Where  the  grand 
jury  of  the  comity,  or  a  majority  thereof,  certifies  the 
insufficiency  of  the  or^nal   bond. 

The  jurisdiction  of  the  Court  in  this  case,  is  pre- 
dicated upon  the  lbr^;o)ng  sections  of  the  Code.  When 
the  bonds  of  the  county  officers,  under  the  provisions  of 
section  726,  are  presented  to  the  Judge,  his  duty  is, 
to  see  they  are  executed  according  to  law;  he  does 
not,  nor  cannot,  under  sections  726  and  727,  inquire 
into  the  solvency  of  the  surety.  If  the  bond  is  not 
executed  according  to  law,  and  upm  due  notification, 
the  person  refuses  to  appear  and  enter  into  a  new  bond, 
he  is  authorized  to  declare  the  office  vacant. 

By  section  778,  the  jurisdiction  is  conferred  upon 
the  Circuit  Court.  All  public  officers  may  be  required 
by  the  Court  whose  duty  it  is  to  approve  such  bonds, 
to  give  addititmal  surety  or  new  bonds;  and  the  stat- 
ute expressly  makes  it  the  duty  of  the  Circuit  Judge 
to  examine  and  approve  the  bonds  of  county  officers. 
The  statute  spedfies  the  grounds  upon  which  this  juris- 
diction shall  be  ^en.  The  report  of  the  grand  jury 
in  this  case,  brings  it  clearly  within  the  provisions  of 
the  law;  they  have  reported  the  bond  ie  not  in  amount 
sufficient,  and  that  the  sureties  are  not  good  for  the 
amount  of  the  bond. 

Taking  the  several  sections  of  the  Code  referred  to, 
and  comparing  them  together,  we  think  the  evident  in- 
22 
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tent  and  purpose  of  the  Legislature,  was,  to  give  the 
Circuit  Judge  jurisdictioc  of  all  that  claas  of  county 
ofBcers,  whose  honds  are  taken  in  that  fomm ;  and 
where  it  is  apparent  the  bond  is  not  taken  according 
to  the  forms  of  law,  to  notify  the  party;  and  if  he 
feib  to  appear  and  give  other  bond  and  security,  to 
declare  the  same  vacated.  "Where  it  appears  to  the 
Circuit  Judge,  under  the  provisions  of  sec.  778,  the 
bond  is  insufficient,  upon  notice  given,  such  officer  shall 
^ve  additional  bond  within  ten  days  after  the  day 
^ecified;  and  failing  to  do  so,  he  vacates  his  office, 
and  the  &ct  shall  be  certified  to  the  appointing  power, 
by  whom  the  vacancy  is  filled.  It  was  evidently  the 
intention  of  the  Legislature,  that  the  Judge  to  whom 
the  report  had  been  nmde,  should  take  the  bond  re- 
quired by  the  statutes.  It  belirngs  to  the  class  of 
county  officers  embraced  in  sections  725  and  .726,  and 
the  Court  had  jurisdiction,  and  it  was  bis  duty  to  take 
the  bond — the  original  having  been  reported  insufficient 
by   the   grand  jury. 

These  statutes  are  of  a  beneficial  character;  and  it 
is  evidently  the  intention  of  the  Legislature  that  the 
statute  be  rigidly  enforced  in  reference  to  bonds  of 
county  officers.  By  the  provisions  of  sub-section  2,  of 
section  5079,  it  is  made  the  duty  of  the  grand  jury  to 
inquire  into  the  condition  of  the  county  treasury,  and 
the  bonds  of  all  officers,  with  regard  to  their  correct- 
ness and  sufficiency,  etc.  This  Act  is  expressly  required 
to  be  given  in  chai^  to  the  grand  jury  by  the  Cir- 
cuit Judges.  The  Act  has  reference  alone  to  county 
officers,  whose   bonds   are  taken   in  that  Court;    and  has 
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BO  reference  to  Clerks  of  Circuit  or  Chancery  Conrts; 
they  are  not  county  officers,  in  the  meaning  of  this 
statute.  The  sufficiency  of  their  bonds  are  under  the 
supervision  of  the  Judge  or  Cbanoellor  presiding.  An 
enforcement  of  these  provisions  of  the  law,  by  the  courts 
and  grand  juries  of  the  comitiy,  would  be  of  a  highly 
beneficial  character.  Every  four  months,  the  bonds  of 
county  officers  would  pass  the  examination  of  the  grand 
jury;  the  rights  of  the  people  would  thus  be  protected 
and  guarded,  and  irrespondble  men  would  soon  cease  to 
oontrol  and  pectdate  upon  the  finances  of  the  country. 
The  people  would  feel  secure  in  their  rights,  guarded 
and  protected  by  ihe  vigilance  of  a  grand  jury.  Such 
was  evidently  the  intention  of  the  Legislatare  in  the 
passage  of  these  several  sections  of  the  Code. 

We  are  of  opinion  the  Circuit  Judge,  under  the 
provisions  of  the  several  sections  of  the  Code  referred 
to,  upon  the  report  of  the  grand  jury,  of  the  insuffi- 
ciency of  the  bond,  upon  the  giving  of  legal  notice,  as 
required  by  the  statute,  to  give  other  security,  upon  his 
&ilure  to  do  so,  the  Circuit  Judge  had  the  power  to 
remove  him  and  declare  the  office  vacant;  that  under 
the  provisions  of  section  778,  of  the  Code,  where  the 
amount  of  the  bond  is  not  sufficient,  and  that  &ct  ap- 
pearing in  the  report  of  the  grand  jury,  the  Circuit 
Judge  has  the  right  to  fix  the  amount  of  tiie  bend. 
The  facts  set  out  in  this  record,  are  sufficient  to  give 
tiie  Court  jurisdiction. 

The  application  for  m^peraedeaa  is  refused. 
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Michael  McGeath  m.  John  Logoe. 


Drayt  not  tuijeet  to  tax.     DtIiTh  are  not  embraced  bj  the  Act  of  1867 — S , 
in  the  olaN  of  rehiclM  to  be  taxed. 


FBOH  MEMPHIS. 


In  thia  case,  a  distress  warrant  was  issued  by  Lc^e, 
as  County  Court  Clerk  of  Shelby  County,  against  the 
defendant,  for  fiuling  to  pay  a  tax  upon  his  dray. 
The  case  was  brought  to  the  Common  Law  Court,  by 
ceriiorari;  on  motion,  the  certiorari  was  dismissed,  and 
McGrath  appealed  to  thia  Court.  Judge  H.  S.  Lee, 
presiding. 

R.  J.  Morgan  and  W.  Coleman,  ibr  the  plaintifF 
in   error. 

Thobn  and  Wh.  M.  Randolph,  for  defendant  in 
error. 

James  O.  Shackelfobd,  J.,  delivered  the  opinion  of 
the  Court. 

Thu  is  a  proceeding  commenced  by  distress  warrant, 
issued  by  John  Logue,  Clerk  of  the  County  Court  of 
%e1by,  against  the  plaintiff  in  error,  for  &iling  to  pro- 
cure a  license  for  running  a  dray  in  the  City  of  Mem- 
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phis.  Writs  of  eertiorari  and  superaedeaa  were  applied 
for  and  obtained,  bringing  the  cause  into  the  Law 
Court  at  Memphis;  where,  upon  motion,  the  petition 
was  dismissed,   and   an   appeal   was  token  to  this   Court. 

The  liability  of  the  plaintiff  in  error  for  the  tax, 
depends  upon  tlie  construction  to  be  given  the  Bevaiue 
Acts  of  1867—8. 

By  section  5,  of  the  Act,  all  hacks,  carri^;e8  or 
vehicles  running  for  hire,  shall  pay  a  privily  tax  of 
ten  dollars. 

Boxmd,  Each  express  wagon  or  cart,  including  w^ons 
or  carts  engaged  in  transferring  other  articles  than 
those  belonging  to  Express  or  Omnibus  Companies,  shall 
take  out  a  license  uinaally  trom  the  County  Court 
Clerk,  and  diall  pay  a  tax  for  each  express  wagon,  of 
$5;  each  express  cart,  of  $6;  each  transfer  wagon,  of 
$5;  each  transfer  wagon,  two  horses,  $10;  each  express 
wagon,   ibur   horses,  $15. 

It  will  be  seen  from  the  Act,  the  Legislature  de- 
fined and  classed  the  vehicles  they  intended  should  be 
taxed.  Drays  were  as  well  known  as  hacks  or  any 
other  vehicle  described  in  the  Act,  and  if  it  had  been 
intended  they  should  be  taxed,  they  would  have  be«i 
named  as  such.  We  think  it  was  not  intended  by  the 
L^islature,  that  a  tax  should  be  levied  upcm  them. 
It  follows,  therefore,  drays  not  being  embraced  within 
die  class  of  vehicles  to  be  taxed,  the  proceeding  against 
the  plaintiff  is  without  warrant  of  law.  The  sapergedeaa 
was    prop^ly   sued   out. 

The  judgment  of  the  Court  will  be  reversed,  and 
the  distress  warrant  quashed. 
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M.  W.  Jones  vs.  W.  B.  Gkeenlaw. 

L  QuAXisn.  WhenmU  may  be  brought  to  hotd  ^uoronfM- roponriUe,  mill 
oliter,  W.  B.  Greenlaw  &  Co.  g>Te  the  following  gnuantj :  "^e  htaii^ 
goarantee  th«  solTencj  of  the  partis  to  each  nolc^  and  obligala  im> 
■elves  to  paj  them,  when  Jones  cannot  male  the  uuoont  out  of  the 
parties."  Held,  that  the  pniaecDtion  of  a  tiiit  ia  not  a  oondilion  piece- 
dent,  bat  that  the  gnaranlor  promisee  that  he  will  paj  whenerer  the 
guanuitee  ca«DOt,  bj  prooem  ot  law,  or  otherwise,  make  the  moM^  out 
of  the  parties  to  the  notes. 

2.  Sake.  Selum  of  nuBa  bona  aiideHee  ^  UMofteMiy.  Othtr  etidtaee  etmr 
peinU.  A  judgment  and  return  of  miUa  bona,  may  be  the  most  aatiabrO- 
toiy  eridence  of  the  insolvencf  of  a  part]',  in  most  caaee ;  bat  this  &ct 
maj  beeMabliahed  bj  anj  other  oompetent  proof  that  the  parties  aie  in- 
■olTent,  or  hare  no  piopeitj  within  the  teach  of  the  cooits  of  this 
State. 

8.  Suae.  InfriiateoMttieguaraiitaB  muM  aAaatl  liitremedif  againitpnit- 
etpal  b^ort  Ae  gvoranlw  u  IMU.  If  a  giMnatj  require  that  the 
gnannlee  shall  exhaust  his  I^ial  remedjr  against  the  principal  debtor, 
as  a  condition  precedent  to  his  nght  of  action  mi  the  guaranty,  it  Iisa 
been  held  that  he  must  procure  the  return  of  an  exeodtioa  nnsatisfied, 
notbecaose  it  is  the  only  odmieeible  evidence  of  insolvency,  bat  because 
it  is  the  fery  condition  precedent,  implied  by  the  terms  of  the  oontraoL 

4.  Sakk.  Same,  ^eel  ^  nnt  bthtg  iiutiatted  agaaul  prinapaJ.  Jhvlwt 
lo  «ert«  procat.  Intolvenef  qf  principal.  If  an  attempt  to  collect  a 
debt  by  legal  process,  wtm  necessary,  and  the  l^al  remedy  bt 
ezbaogted  before  a  goarantor  could  be  held  liable  upon  his  guuanlM^ 
this  would  be  sufficiently  shown  by  proof,  that  process  had  been  isnied, 
and  conid  not  be  executed  upon  him,  because  he  had  left  the  State,  and 
that  he  was  insolvent,  and  had  no  proper^  which  coold  be  readied  hf 
attachment. 
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for  die  defeDdant,  and  an  appeal  by  the  plaintiff.    Judge 
Thomas  G.  Smith,  presiding. 
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Wh.  H.  Stephens  and  Thouas  R.  Smith,  for 
plaintiff. 

£.    A.    Bdcheb  and  Belches,  for  defendant. 

George  Aitdkews,  J.,  delivered  the  opinion  of  the 
Cooit. 

Wm.  B.  Greenlaw  &  Co.,  assigned  to  M.  W.  Jones 
a  large  number  of  promissory  notes,  which  were  set 
forth  in  a  schedule,  at  the  bottom  of  which  was  the 
following  guaranty,  signed   by   W.   B.   Greenlaw  &  Co.: 

"  The  above  notes,  we  have  this  (day)  transferred  to 
M.  W.  Jones,  by  indorsement ;  and  we  hereby  guarantee 
the  solvency  of  ^e  parties  to  each  note,  and  obligate 
ourselves  to  pay  them  when  Jones  cannot  make  the 
amount  out   of  the  parties. 

"  May  5,  1862.  W.  B.  Gbeenlaw  &  Co." 

Among  the  notes  thus  transferred,  and  included  in 
said  schedule,   was  one  upon   one  "W.   W.  McAnally. 

This  action  was  bronght  by  Jones  against  W.  B. 
Greenlaw,  one  of  the  firm  of  W.  B.  Greenlaw  &  Ca, 
upon   the   above  guaranty. 

Upon  the  trial  before  the  Common  Law  Court  of 
Memphis,  the  plaintiff  offered  in  evidence,  the  record 
of  a  suit  which  bad,  prior  thereto,  been  brought  by  him 
before  a  Joslice  of  the  Peace,  against  said  McAnally, 
npon  said  note,  and  in  which  suit,  judgment  by  de- 
fiuilt,  was  rendered  against  McAnally,  and  execution 
issued  upon   the  judgment   and  returned   unsatisfied. 

It  appeared  from  the  record,  that  this  judgment 
had  been  rendered  by    de&ult,    without  service  of  pro- 
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cess  upon  the  defendant^  McAually,  or  appearance  by 
him;  the  warrant  in  the  case  having  been  duly  iaBoed 
by  the  m^istrate,  and  return  made  by  the  officer,  tltat 
the  defendant  coutd  not  be  found  in  his  connty.  The 
Common  Law  Court  held  this  judgment  to  be  vend,  and 
excluded  it  from  the  jury. 

This  judgment  was  a  nnllityj  and  the  reoord  of 
the  judgment,  and  of  the  return  of  the  execution  issued 
upon  it,  was  not,  of  itself,  oompetait  evidence  of  the 
insolvency  of  the  defendant.  But  the  &ct  shown  by 
the  record,  that  the  process  was  duly  issued,  and  an 
attempt  made  to  have  it  executed,  was  competent  evi- 
dence to  show  the  diligence  that  Jones  had  exerdsed 
in  attempting  to  collect  the  note  by  l^;al  process;  and 
in  connection  with  parol  proof  of  McAnally's  insol- 
vency and  non-re^dence,  was  admissible  to  prove  that 
the  plaintiff  had  exhausted  his  legal   remedy. 

The  plaintiff  then  produced  one  Avery,  as  a  wit- 
ness, by  whom  he  proposed  to  prove  that  McAnally, 
the  maker  of  the  note,  was  insolvent,  and  that  he  was 
a  non-resident  of  the  State  of  Tennessee ;  but  the  Court 
refused  to  permit  the  testimony  to  be  introduced,  upon 
the  ground  that  the  insolvency  of  McAnally  could  not 
be   proved   by   parol  evidence. 

The  Court  instructed  the  July  "that  the  plaintiff 
could  not  recover  in  this  action  on  the  guaranty ;  that, 
before  he  could  recover  against  the  defendant  cm  the 
warranty,  he  would  be  compelled  to  prosecute  a  smt 
against  the  maker  of  the  note  to  insolvency." 

The  verdict  and  judgment  were  for  the  defendant, 
from  which  judgment  the  plaintiff  appealed  to  this  Coor 
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The  Court  below  erred  in  excluding  £rom  the  jury 
die  parol  testimony  offered  by  the  plaintiff,  to  prove 
the  insolvency  of  McAnally,  the  maker  of  the  note 
guarantied. 

The  &ct  of  insolvency,  is  one  that  may  be  proved 
by  parol  testimony.  Insolvency  is  not  a  matter  of 
record,  and  if  the  return  of  an  execution  unsatiefied, 
be  the  most  satisiactory  evidence  of  the  insolvency,-  it 
is  not  the  bed  evidence  in  the  sense  of  the  rule  of 
law,  that  requires  the  best  evidence  only,  to  be  pro- 
duced. 

Where  the  terms  of  the  guaranty  require  that  the 
guarantee  shall  exhaust  his  l^al  remedy  against  the 
principal  debtor,  as  a  condition  precedent  to  hifi  right 
of  action  upon  the  guaranty,  it  has  sometimes  been 
held  that  he  must  procure  the  return  of  an  execution 
unsatisfied ;  not  because  that  is  the  only  admissible  evi- 
dence of  insolvency,  but,  because  that  is  the  very  con- 
dition  precedent  implied    by   tiie   terms  of   the  contract. 

But  no  such  condition  precedent  is  stipulated  in  the 
guaranty  now  under  consideration.  The  terms  of  the 
guaranty  are :  "  We  hereby  guaranty  the  solvency  of 
the  parties  to  each  note,  and  obligate  ourselves  to  pay 
them,  when  Jones  cannot  make  the  amount  out  of  the 
parties."  It  is  insisted,  that  the  latter  clause  of  this 
f^reement  implies  an  obligation  on  Jcaes  to  pursue  and 
Exhaust  his  l^al  remedy  against  the  parties  to  the  notes, 
as  a  condition  precedent  to  his  right  of  action  on  the 
guaranty.  But,  construing  the  whole  iostmment  to- 
gether, we  think  that  the  effect  of  both  clauses  is  the 
same ,-  that  the  prosecution  of  a  suit  is  not  a  conditioa 


BROWNSVILLE. 


U.  W.  Jones  ta.  W,  B.  Ota«nlaw. 


precedent;  and  that  the  promise  of  the  guarantors  is 
to  pay  whenever  it  is  so,  that,  in  &ct,  the  guarantee 
cannot,  by  prooeas  of  law  or  otherwise,  make  the  money 
oat  of  the  parties  to  tlie  notes.  A  judgment  and  a 
return  nuBa  bona,  may  be  the  most  satis&etory  eyidenoe 
of  this  &ct  in  most  cases;  but  it  may  also  be  estab- 
lished by  any  other  competent  proof,  that  the  the  par- 
ties are  insolvait,  or  have  no  property  within  the  reach 
of  the   process   of  the  courts  of   this   State. 

The  most  that  can  be  claimed  for  t^e  guaranty  in 
the  present  case,  is,  that  it  is  equivalent  to  a  guaranty 
that  the  notes  specified  are  collectible.  And  it  has 
been  held,  that,  upon  such  a  guaranty,  the  only  ad- 
missible proof  of  t^e  non-collectibility  of  the  note,  is 
the  fitilore  of  a  bona  fide  attempt  on  the  part  of  the 
guarantee  to  collect  by  due  and  regular  process  of  law. 
I  am  not  prepared  to  say  that  such  might  not  be  the 
rule  in  cases  where  the  guaranty,  by  its  terms,  requires 
that  l^i;al  remedies  should  be  jictually  employed,  even 
where  it  is  shown,  that,  if  employed,  they  would  be 
wholly  nugatory.  But,  however  this  may  be,  a  guar- 
anty that  a  note  is  collectible,  is  no  more  than  a  guar* 
anty  that  it  is  one  which  can  be  collected ;  and  it  may, 
in  such  case,  be  shown,  that  it  cannot  be  collected, 
either  by  proof  of  an  actual  abortive  attempt  to  collect 
by  legal  proceedings,  or  by  any  other  competent  evi- 
dence, showing  that,  in  &ct,  it  cannot  be  collected* 
The  return  of  nuUa  bona  is  the  official  certifioate  of  an 
officer,  that,  after  diligent  search,  he  has  been  unable  to  find 
any  property  of  the  defendant  within  his  jurisdiction  sub- 
ject to  levy.      But,  that  &ct  may,  for  the  purpose  of  in- 
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qoiriea  like  the  present,  be  Bhown  quite  as  satis&ctoril^ 
hj  oiker  evidenoe,  as  by  the  ofGdal  search  and  oerti- 
fioate:  2  Para,  on  Notes,  142  ;  Camden  t».  BoremoB, 
3  How.,  633;   MoDool   m.  YeomiinB,   8   Watts,   361. 

Upon  principle,  it  vonld  seem  tiiat,  if  the  attempt 
to  collect  hy  l^al  process  were  held  to  he  neoessary, 
and  that  the  hgel  remedy  be  exhausted,  this  would  be 
sufGd^itly  shown  by  proof  that  a  warrant  had  been 
issued,  which  could  not  be  served  upon  the  defendant; 
that  he  had  left  Hie  State  so  that  no  process  could  be 
executed  upon  him;  and  that  he  was  insolvent  imd  had 
no  property  which  oould  be  reached  by  attachment. 
It  is  not  perceived  how  the  legal  remedy  could,  in 
such  a  case,  be  more  effectually  exhausted;  and  in  this 
view  the  record  of  proceedings  before  the  justioe, 
thoog^  the  judgment  therein  rendered  was  a  nullity, 
was  admissible  in  connection  with  the  parol  evidence 
tendered,  to  show  the  entire  &Ilure  of  the  legal  remedy 
against  the  maker   of   the  note. 

There  are  some  cases,  that  hold,  that,  where  the 
makw  of  the  instrument  guarantied,  re^des  out  of  liie 
State  at  the  time  of  the  guaranty,  the  guarantee  is 
boond  to  follow  his  peraon  and  show  that  he  is  insol- 
vent in  the  State  of  his  readence.  We  would  assent 
to  this  doctrine,  in  a  case  where  the  drcumstanoes 
showed  that  such  was  the  understanding  and  intention 
of  the  parties  to  the  goarau^,  but  we  do  not  think 
such  an  understanding  or  intent  could  be  inierred  from 
the  circumstances  of  the  present  case. 

Of  course  a  guaranty  of  the  collectibility  of  a  note, 
or  of    the  solvency  of  the  makera,  applies  to  the  oondi- 
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ttoD  of  the  parties  at  the  maturity  of  the  note,  or  at 
the  time  of  the  gnaranty,  if  overdue.  A  gnarantee,  who 
throufi^  bis  own  negligence  &ila  to  collect,  cannot  charge 
upon  the  guarantor  the  consequences  of  an  inBolveucy, 
happening  after  the  time,  when  he  might,  with  due  dili- 
gence, have  collected  bis  money:  Graham  vs.  Bradley, 
5  Hum.,  476. 

For  the  exolusion  of  the  evidence  offered  by  Ae 
plaintJEC,  and  for  the  change  of  the  judge  made  in  pur- 
suance of  the  same  ruling,  the  judgment  must  be  re- 
versed. 


Lacy  &  McGee  vs.   Mooke,  Lewis  &  Govan. 

1,  A-mcBKESr.     Ziim  </,   allaiAa  to  property  mentioned  in  offoeAnieiUfc 

Section  3G07  of  the  Ckxle,  onljr  givm  &  lien  upoa  the  pnpertf  of  the 
defendoDt mentioned  in  the  bill,  or  writ  of  attftduDent;  and  vaj  sale 
of  proper^  made  bj  him  after  the  filing  of  an  attachmmt  bill  in 
Chanceiy,  or  the  imiance  of  an  attachment  at  law,  of  proper^  men- 
^oned  in  either,  wiU  be  inoperative  and  void. 

2.  Samh.    Samt.    iSUe  of  propertt/  after  iauonee  of  aUaehment,    Pvrduutr 

aequiru  a  good  Htk.  A  sale  or  andgnment  made  of  proper^  bj  a  de- 
fendant, after  an  attechment  haa  been  isued  againat  Iiia  eatale,  gmie- 
rall;  without  deugnaling  any  speda]  propertjr,  bat  before  its  \e?j  opon 
llie  property  sold,  will  ptua  the  title  to  the  purchaser  of  the  pr(^>ertf. 


FSOH   MEMPHIS. 


At  the  April  Term,  1866,  there  was  a  verdict  and 
judgment  in    &vor    of   tiie     pluntiff;    from     which    the 
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defendant  appealed  to  this  Coart.      James  O.    Fierce 
presiding. 

Heiskell,  Scott  &  Heiseell,  for  I^cey  & 
McGee. 

Fiee    &   Adahs,   for  Moore,   Lewis  &  Qovan. 

Henry  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

On  the  the  22nd  day  of  January,  1866,  the  Sher- 
iff of  Shelby  County,  levied  upon  and  took  into  pos- 
sessioD,  eight  bales  of  cotton,  as  of  the  property  of 
Wm.  B.  Stewart,  by  virtue  of  a  writ  of  original  attach- 
ment at  law,  sued  out  in  the  Law  Court  of  Memphis, 
against  said  Stewart,  at  the  instance  of  Laoey  &  McGee. 
Before  the  sdzure  of  the  cotton  by  the  sheriff,  bnt 
after  the  issuance  of  the  writ  of  attachment,  Stewart 
had  sold  and  delivered  the  cotton  to  Moore,  Lewis  & 
Govan,  and  received  from  them  payment  of  the  price. 
Nether  St«wart,  nor  Moore,  Lewis  &  Govan,  were 
aware  at  the  time  of  the  sale,  oi  the  issuance  of  the 
writ  of  attachment.  The  cotton  being  in  the  hands 
of  the  sheriff,  Moore,  Lewis  and  Govan  brought  this 
action  of  replevin  against  the  sheriff,  and  took  the 
cotton  from  his  possession.  The  pltuntifis  in  the  at^ 
tachment  intervened  and  were  substituted  in  the  stead 
of  the  Sheriff  as  defendants.  The  writ  of  attachment 
was  in  the  common  form,  directed  against  the  estate 
generally  of  Stewart,  not  designating  or  mentioning  the 
oobbm  in  question.      The    writ    oonunanded    tiie   sherifi 
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"to  attach  90  muoh  of  the  estate  of  said  W.  B 
Stewart  aa  -will  be  of  sufficient  value  to  satisfy  Ute 
debt,"  etc 

Upon  the  issue  to  the  juiy,  the  verdict  turned  upon 
the  direction  of  the  judge,  that  the  right  of  property 
in  the  cotton  was  vested  in  Moore,  Lewis  and  Govan, 
by  the  sale;  and  if  the  sale  was  made  before  the  levy 
of  the  attachment,  the  cotton  was  not  liable  to  be  so 
levied  on,  although  the  sale  was  made  after  the  issu- 
ance of  the  writ;  that  the  lien  of  the  attachment  ac- 
crued, not  &om  the  date  of  its  issuance,  but  from  the 
date  of  it«  levy. 

The  question^ is:  In  the  case  of  a  writ  of  attach- 
ment directed  against  the  estate  generally  of  the  de- 
fendant, and  not  mentioning  the  particular  property  af- 
terward levied  on,  the  lien  of  the  attachment  accrues 
as  against  a  purchaser  of  the  proper^,  from  the  lime 
of  the  issuance  of  the  writ,  or  from  the  time  of  its 
levy  upon  the  property. 

The  question  involves  the  construction  of  the  sec 
3507,  of  the  Code,  which  is  in  the  teems  following: 
"Any  transfer,  sale  or  assignment,  made  after  the  filing 
of  an  attachment  bill  in  chancery,  or  after  the  suing 
out  of  an  attachment  at  law,  of  property  mentioned  in 
the  hilt  or  attachment,  as  against  the  plaintiff,  shall  he 
inoperative  and  void." 

The  history  of  this  section  of  the  Code,  will  fur- 
nish useful  aid  to  ascertain  its  proper  construction.  It 
was  drawn  by  the  compilers  of  the  Code,  from  the 
9th  section  of  tdiapter  43,  of  the  Act  of  the  General 
Assembly  of  Fehcmry  15,  1836.      This  Act  anthoriced 
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noD-resident  creditors  of  Don-rendent  debtorB,  and  also 
creditors  of  absconding  debtors,  and  also  sureties  and 
accommodation  indorsers  of  debtors  about  to  remove,  or 
moving,  or  absconding  or  oanying  off  their  property 
beyond  the  limits  of  this  State,  to  file  their  bill  in 
Chancery,  and  have  the  estates  of  such  debtors  attached. 
Prior  to  this  Act,  an  original  attechment  upon  bill  in 
Chancery,  could  not  be  had,  except  in  the  few  oases 
specified  in  sec.  2,  of  ch.  6,  of  the  Act  of  1801,  and 
I  in   sec.   4,  oi   ch,   11,   of  the  Act  of    1832,  which   need 

I  not  here  be   described.       The   sec.   9,  of  oh.  43,   of  the 

j  Act  of  1836,  from  which  was   drawn  the  sec.  3507,  of 

the  Code,  is  in  these  terms:  "Any  transfer,  sale,  as- 
signment, etc,  made  hy  any  non-resident  or  abscond- 
ing debtor,  after  the  filing  of  the  bill,  shall,  as  against 
Uie  complunant  or  complainants,  be  inoperative  and 
void."  By  virtue  of  another  section  of  the  Act,  the 
section  just  recited  has  been  held  to  be  applicable  also 
to  attachment  bills  in  chancery,  filed  by  accommodation 
indorsers  and  sureties  under  the  provisions  of  the  Act: 
3  Head,  392,  Bmronghs  ve.  Brooks  and  others. 

Comparing  the  ori^nal  Act  of  1836,  with  the  sec. 
3507  of  tlie  Code,  it  is  observed  that  the  latter  differs 
from  the  former  in  material  particulars;  in  some  re- 
spects amplifying  the  scope  and  operation  of  the  Act, 
and  in  others,  limiting  or  qualifying  its  operation.  The 
Act  avoids  sales,  etc.,  as  against  attachments  upon  bills 
in  chancery  only,  and  as  against  attachments  i^ainst 
three  classes  of  debtors  only,  to-wit:  non-resident,  ab- 
sconding, and  those  having  sureties  and  accommodation 
indorsers;    and  avoids  sales,  etc.,  of  any  property  of  the 
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defendant  in  the  proceeding.  On  the  other  hand,  the 
section  of  the  Code  avoids  sales,  etc.,  as  against  attach- 
mente  at  law,  as  well  as  in  chancery;  and  as  against 
attachments,  i^idnst  all  classes  of  debtors  liable  to  the 
process;  but,  as  to  property  of  the  debtor  or  defend- 
ant in  the  attachment,  sales,  etc.,  of  which  are  void  as 
against  the  attachment,  qualifying  words  are  employed, 
to-wit:     "Property  mentioned   in  the  bill  or  attachment." 

The  comparison  makes  manifest,  that  some  change 
was  intended,  in  regard  to  the  property  of  the  debtor 
subjected  to  the  lien  of  the  attachment.  It  is  not  to 
be  supposed,  that,  eo  material  a  change  of  phraseology 
did  not  intend  to  work  a  change  in  the  meaning  and 
effect  of  the  law.  The  superadded  words  are  so  pecu- 
liar, as  to  forbid  the  notion  that  they  were  intended 
to  have  no  meaning.  Giving  to  the  section  the  e^ct 
of  implying  a  lien  upon  the  property  generally  of  the 
defendant  in  the  attachment,  reduces  the  effect  of  the 
section,  to  the  pre<Hfle  effect  of  the  original  section  of 
the  Act  of  1836,  wherein  these  peculiar  words  do  not 
exist,  and  bestows  upon  the  section  of  the  Code,  the 
same  meaning  and  effect  as  if  the  peculiar  words  were 
not  contained  in  it. 

A.  &miliar  canon  of  interpretation  of  statutes,  is, 
that  meaning  and  effect  are  t«  be  given  to  all  the 
words,  unless  there  appear  clear  and  controlling  reasons 
for  omitting  to  give  them  significance.  The  natural 
and  obvious  meaning  of  the  words,  in  regard  to  the 
property  subject  to  the  lien — "proper^  mentioned  in  the 
bill  or  attachment" — is,  that  the  property  which  is  sub- 
ject to  the  lien,  is  that  which  is  designated  in  the  bill 
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or  attachmeBt  "Mentioned,"  may,  perbapa,  have  a 
meaning  expresdng  lees  particularity  of  description  than 
other  words  which  might  be  employed.  It  is  poauble 
that  the  gentlemen  who  gave  shape  to  the  phraseology 
of  the  Code,  made  use  of  this  peculiar  word,  with  the 
purpose  to  indicate  a  moderate  degree  of  particularity 
of  description.  Be  that  as  it  may,  the  words  interpo- 
lated into  the  sectian  of  the  Code,  must  have  ascribed 
to  them  a  meaning,  and  that  meaning  is  reasonably 
certain.  It  is  easy  to  conjecture  or  suggest.  Inde- 
pendent of  statutory  enactment,  the  lien  of  attachments 
accrued  &om  the  levy  of  the  writ,  and  not  from  its 
issuance.  This  was  so,  not  only  in  Tennessee,  but 
nearly  or  quite  universally  so,  in  the  States  of  the 
Union  whidi  authorized  attachments  of  the  kind:  Drake 
on  Attachments,  section  221.  In  1836,  the  General 
Assembly  authorized  the  suing  out,  in  these  classes  of 
cases,  attachments  upon  bills  in  Chancery.  A  lien  was 
given  by  the  Act,  in  the  cases  specified,  from  the  filing 
of  tha  bill,  upon  all  the  property  of  the  debtor,  upon 
which  the  writ  might  be  afterwards  levied.  Attach- 
m^its  issuing  out  of  courts  of  law,  remained  as  before, 
without  any  lien  until  levy.  This  continued  until  the 
enactment  of  the  Code,  of  May  1,  1858.  The  compilers 
of  the  Code  set  about  to  reduce  into  system  and  hai^ 
mony,  the  chaos  of  the  Acts  of  the  General  Assembly, 
upon  the  subject  of  original  attachments,  and  obviously 
it  was  proper  that  the  rule  of  liens  should  be  uniibrm  as 
to  all  classes  of  cases.  Reasons  are  apparent  why  the 
aoOTual  of  the  lien  is  more  safe   from  the  levy,  than  &om 
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the  issuance  of  the  writ ;  and  particularly  where  the  HIl 
or  process  is  directed  against  the  estate  generally,  than 
when  it  seeks  to  impound  specific  property.  It  may 
fiiirly  be  supposed,  that  these  reasons  influenced  the  com- 
pilers of  the  Code.  Plainly,  the  language  empl(^ed 
justifies  the  implication  that  weight  was  given  to  such 
reasons.  Had  it  been  the  intention  to  give  the  lien  from 
the  filing  of  the  bill  or  the  issuance  of  the  writ,  upon  all 
the  property  of  the  defendant,  whether  mentioned  or  not 
in  the  bill  or  writ,  the  language  was  unsuitable,  which 
declares  that  a  sale,  transfer  or  asugament,  shall  be  void 
as  to  property  mentioned  in  the  bill  or  writ.  The  nat- 
ural and  appropriate  expression  would  have  been  that  of 
the  original  Act  of  1836,  which  avoids,  in  the  cases  spe- 
cified, the  sole,  transfer  or  assignment,  universally  as  to 
the  defendant's  property,  whether  mentioned  or  not. 

Argument  can  scarcely  make  the  meaning  more  clear 
or  certain,  than  t)ie  simple  recital  of  the  words  themselves. 
Any  sale,  et«,,  of  the  property  mentioned  in  the  bill  or 
writ,  are  not  words  of  the  same  import,  as,  any  sale  of 
any  of  the  property  of  the  defendant — the  difference  is 
manifest.  Xo  liberality  of  constnicdoa  can  make  them 
identical.  The  purpose  of  the  peculiar  words,  is  obvious. 
It  was  to  ffve  the  tien  only  where  the  property  attached 
was  mentioned  in  the  writ,  and  to  put  all  classes  of  at- 
tachments, in  this  respect,  in  harmony  with  each  other; 
•od  to  leave  the  property  of  the  debtor  hea  from  lien 
antil  levy,  in  cases  where  the  property  attached  is  not 
mentioned  in   the  bill  or  writ. 

8uch  is  the    construction,  it  is  believed,  placed  upon 
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this  sectioB  of  the  Code,  hy  the  profesuoa,  nearly  or 
quite  universally,  antil  the  opinioa  anaounoed  in  the 
case  of  Vance  w.  Cooper,  1  Cold.,  362,  at  Naahville,  in 
1866. 

The  disoiueioa  ivould  not  have  been  prolonged  to  this 
extent,  bat  for  the  oonetruction  put  upon  the  sectiod.  of 
the  Code,  in  that  opinion.  It  is  proper  to  state  that 
the  opinion  went  to  publication  inadvertently.  A  re- 
hearing was  granted  in  the  case,  which  is  still  pending — 
not  decided.  Upon  the  farther  discussion  and  investiga- 
tion whi<^  has  been  had  upon  the  question,  this  Court 
is  constrained  to  hold,  that  the  original  deciraon  in  that 
case  was  inadvertently  made.  Perhaps  it  may  be  nmin- 
tfuned  upon  the  tacts  existing  in  the  case,  that  the  con- 
veyance was  made  after  the  filing  of  the  attachment  bill, 
and  after  the  parties  t«  the  conveyance  had  notice  of  the 
&et  that  the  bill  was  filed.  How  &r  such  notice  is 
entitled  to  affect  the  question,  it  is  not  our  purpose  now 
to  decide. 

Affirm  the  judgment. 


BEOWNSVILLE: 


L.  Kiemer  na.  The  Soathem  Ezpren  Companj. 


L.  Eheues    «8.    The  Southern  Exfbbbs  Company, 

1.  CoHUOM  Caxbieb«.     Whm  they  beeome  dqxmitaritt.    When  goods  eoA 

by  a  common  cajrier  haTs  arrived  at  thefr  deetination,  and  have  been 
Underad  aod  refused  hj  the  consignee,  the  contract  for  their  carnage 
has  been  peHbrmed.  The  carrier  maj  then  nlun  or  store  the  goods 
for  the  use  of  the  owner.  If  he  retain  the  custody  of  tli«m,  it  is  as  de* 
positorj,  and  not  as  carriw.  As  soch  depoMtary,  there  being  no  agree- 
ment foi  ctMnpatsation,  he  is  liable  only  for  groM  neglect. 

2.  Samx.    0am  mjudffBitiU.    The  Southern  Exprsse  Company  received 

Hardi  13,  1867,  of  the  plaintiff,  •  package,  at  Memphis,  as  a  oommoa 
carrier,  lo  transport  to  D,  at  Cairo,  Illinois,  marked  G.  O.  D.,  957.00. 
The  conrignee  refused  to  receive  them.  Upon  the  application  of  plain- 
tiff, on  the  lllh  April,  he  iras  advised  of  the  reiiual  of  D  (o  receive 
the  goods;  that  they  were  stored  in  the  offlceof  the  company  at  Cairn; 
and  notified  that  they  irould  be  re-shipped  to  him  at  Hemphia,  apon  the 
payment  of  freight  both  ways.  Held,  that  the  company  were  not  liaUe 
by  their  agreement,  to  collect  the  price  of  the  goods ;  were  not  liable  to 
the  plaintiff  on  account  of  their  failure  to  give  him  notice  of  the  noD- 
«of  the  goods. 


FBOM     MEMPHIS. 


This  cauBe  originated  before  a  Justice  of  the  Peace. 
There  was  a  judgment  iii  &vor  of  the  express  ohq- 
pany,  and  an  appeal  to  the  Municipal  Court  of  Mem- 
phis. The.  cause  was  heard  and  a  judgmmt  rendered 
at  the  September  Term,  1868,  for  the  defendants,  and 
ui  appeal  by  the  plaintiff.  Judge  Geo.  W.  Waldbon, 
presiding. 

Wu.  M.  Randolph,  for  plaintiff. 

HuTCHiNBON.  for  defendants. 
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Gborqe  Amdbewb>  J.,  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  before  a  ma^^istrate — the 
plaintiff,  Kremer,  seeking  to  recover  damages  against 
the  express  compunj  for  their  alleged  ^lure  to  notify 
him  within  a  reasonable  time,  of  the  refusal  of  a  per- 
son, to  whom  Kremer  had  sent  goods  by  the  express 
company,  to  accept  and  pay  for  the  same.  The  suit 
was  brought,  hy  appeal,  to  the  Municipal  Court  of 
Memphis,  where  it  was  tried  under  the  statute,  by  the 
Judge  of  that  Court,  without  a  j^^>  ^^d  judgment 
rendered     in   £ivor   of  the  defendant. 

There  is,  in  the  record,  a  bill  of  exceptions,  show- 
ing the  evidence  introduced  upon  the  trial,  hut  no 
finding  or  statement  of  the  conclusions  of  &ct  or  law 
arrived  at  by  the  judge. 

No  exception  appears  to  have  been  taken  to  any 
ruling  of  the  Court  in  the  progress  of  the  trial ;  but 
a  new  trial  was  moved  for  upon  the  grounds,  that, 
the  decision  of  the  judge  was  contrary  to  the  evi- 
dence, and  that  the  Court  had  erred  in  the  law,  as 
applicable  to  the  fade  of  this  case. 

It  appears,  from  the  evidence  in  the  bill  of  excep- 
tions, that,  on  the  13th  of  March,  1867,  Kremer  de- 
posited with  the  agents  of  the  defendants,  at  Memphis, 
a  box  of  goods,  to  be  transported  by  the  defendant, 
as  a  common  carrier,  to  one  Donally,  at  Curo,  lUinois. 
The  box  was  marked  "C.  O.  D.,  (67.00,"  the  mean- 
ing of  which    was,    that    the    defendant    was  to  deliver 
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the  package  to  the  consignee  at  Curo,  cm  payment  of 
the  aom  marked  thereon,  and  to  receive  the  mon^ 
and  transmit  it   to  the   plaintiff  at  Memphis. 

The  plaintiff,  not  hearing  fi-om  the  goods,  made 
inqoiiies  at  several  times,  of  the  agent  in  Memphis, 
who  coald  give  him  no  infonnation.  That  agent,  (Hi 
the  4th  of  April,  learned  from  the  Cairo  agent,  that 
the  goods  had  been  refused  by  the  ocmsignee,  and  were 
then  stored  at  the  defendant's  office,  in  Curo.  This 
information  was,  on  the  same  day,  communicated  to  the 
pUuntiff,  with  a  notice  that  the  goods  would  be  re- 
shipped  to  him  at  Memphis,  on  payment  of  freigh 
both  ways.  The  plaintiff  reAised  to  accept  the  goods, 
or  to  order  them  to  be  returned,  and  thereupon  com- 
menced this  action. 

The  value  of  the  goods  was  |57.00,  the  amount 
marked  on  the  package;  and  they  consisted  of  winter 
garments  for  ladies,  which  the  plaintiff's  witness  testi- 
fied had,  at  the  date  of  the  ofier  to  return  them,  be- 
come unsalable,  in  consequence  of  the  lateness  of  the 
season;  that  they  would  probably  have  to  be  kept  over 
for  another  season;  and  tliat,  in  the  meantime, 
bshious  may  change ;  hut  there  was  no  evidence, 
whatever,  showing  what  the  amount  of  the  deprecia- 
tion,  if  any,   in   their   present  value,   was. 

The  usual  time  required  for  the  transmission  of 
goods  &om  Memphis  to  Cairo,  was  from  twenty-two  to 
twenty-four  hours,  but  it  does  not  otherwise  appear  at 
what  time  the  goods  were,  or  might  have  been,  received 
at   Cairo. 
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The  plaintiff  claims  that  he  is  entitled,  in  tjiig  actioii, 
to  reoover  the  value  of  the  goods,  or  if  not  their 
value,  tlieu  the  damage  that  he  has  sustained  in 
ctHisequeDce  of  the  failure  of  the  defendant  to  notify 
him  at  once  of  the  reiusal  of  the  consignee  to  accept 
the  goods. 

There  vas  no  refusal  on  the  part  of  the  defaidtuit 
to  deliver  the  goods,  or  any  other  evidence  of  a  oon- 
venion ;  and  the  only  damages  which  the  plaintiff  can 
cl^m  under  the  circumstances  proved  in  this  oas^  are 
snoh  as  he  may  have  sustained  by  the  &ilure  of  the 
defendant  to  perform  some  du^  in  regard  to  the  goods: 
SooviU  vs.   Griffith,  12  N.  Y.,  609. 

Was  the  express  company  guilty  of  any  breach  ol 
duty,  in  not  sooner  giving  notice  to  the  plaintiff  that  . 
the  consignee  bad  refused  to  accept  the  goods? 

A  leading  case  upon  this  subject,  in  this  country,  is 
that  of  Fisk  tis.  Newton,  1  Denio,  45.  In  that  caa^ 
the  carrier  was  unable,  after  reascHiable  effort,  to  find 
the  consignee,  aud  therefore  deposited  the  goods  with  a 
warehouseman  in  good  credit,  and  took  his  receipt  for 
the  same,  but  gave  no  notice  to  the  consignee.  The 
warehouseman  kept  the  goods  for  several  months,  and 
then  sold  them,  and  credited  the  proceeds  to  the  carrier, 
and  then  became  insolvent.  The  Supreme  Court  held 
that  the  carrier  was  not  responsible  for  the  loss.  The 
rule  established  in  this  case,  is  recf^ized  in  Chitty  on 
Carriers,  p.  S9,  note;  Angel!  on  Carriers,  sec.  291;  . 
Story  on  Bailments,  sees.  638,  643;  2  Pars,  on  Contr., 
6th  ed.,   210;     Smith's    Lead.    Cases,    pt    1,    vol.   1,   p.  . 
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304,  6th  ed.;    Goold  vs.  Chapin,    20  N.  Y.,  267;    and 
Johnson  m.  N.  Y.  C.  E.  K.  Co.,  33  N.  Y.,  612. 

In  Hudson  vs.  Baxeudale,  2  Horlst.  &  K.,  576, 
the  defendants,  <hi  the  refusal  by  the  conugnee  to  re- 
ceive a  puncheon  of  ^n  which  the  plaintiff  had  em- 
ployed them  to  carry  to  him,  put  it  into  a  warebouse 
and  left  it  tliere  for  two  mtmths,  without  giving  notioe 
to  the  plaintifi'.  At  the  end  of  this  period,  it  was 
found  that  a  portion  of  its  contents  was  gone.  The 
jury  found  that  the  defendants  had  acted  in  a  reason- 
able manner,  and  gave  a  verdict  in  their  &vor,  and  the 
verdict  was  upheld.  The  doctrine  of  this  case  is  stated 
as  the  true  rule,  by  Judge  Bedfield,  in  his  work  on 
Railways,  3d  ed.,  p.  65 ;  and  I  think,  upon  the  whole, 
that  it  is  sound  and  reasonable. 

When  goods  sent  by  a  common  carrier,  have  arrived 
at  their  destination,  and  been  tendered  to,  and  refused 
by,  the  consignee,  the  contract  for  their  carriage  has 
been  performed.  The  carrier  may  then  retiun  cr  8t(H« 
the  goods  for  the  use  of  the  owner;  but  if  he  retain 
the  custody  of  them,  it  is  as  depositary  and  not  as  car- 
rier. As  such  depositary,  there  being  no  agreement  for 
compensation,  he  is  liable  only  for  groea  negligence  in 
regard   to  them. 

But  he  has  not  the  right  to  abandon  the  goods  to 
destruction,  or  unnecessarily  to  expose  them  to  loss  or 
damage.  And  there  might,  possibly,  be  cases  in  whieh 
the  nature  of  the  property  conveyed,  or  the  circumstan- 
ces attending  the  particular  case,  would  render  it  a  want 
of  ordinary  care  and  diligence   to   &il   to  give  uotioe  to 
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the  consigDor  of  the  non-acceptanee  of  the  property  by 
the  oODflignee.  Bat,  if  the  obligation  to  give  sneh  no- 
tice ezista  in  any  case,  it  arises,  not  from  the  contract 
of  carriage,  but  from  the  &ct  that  the  goods  being 
lawJuUy  in  the  custody  of  the  carrier  for  a  particular 
parpcee,  and  that  purpose  having  failed  through  an 
unforeseen  contingency,  the  law  throws  upon  tbe  party 
who  has  assumed  the  custody,  the  duty  of  exercimng 
reasonable  diligence  to  protect  the  property  so  long  as 
his  custody  continues. 

But  there  is  no  rule  of  law  which  requires  the 
carrier  to  give  sudi  notice  in  ordinary  cases.  The 
&ct  that  the  property  transported  has  fluctuated,  or  is 
liable  to  fluctuate,  in  price,  would  not,  ordinarily,  take 
the  case  out  of  the  general  rule.  Such  fluctuations  are 
constant,  and  within  the  contemplation  of  all  business 
men.  The  liability  of  the  carrier  for  &ilure  to  give 
such  notice,  could  only  arise  where  such  &ilnre  would 
be  evidence  of  gross  n^ligence  on  his  part,  in  the  dis- 
charge of  the  duty  above  mentioned,  of  protecting  the 
property  in  his  custody.  And  there  might  be  cases, 
as,  for  instance,  the  undertaking  to  transport  and  de- 
mand payment  of  a  bill  or  note,  in  which  an  under- 
taking would  be  implied,  from  the  contract  of  agency, 
to  give  the  notices  necessary  in  case  of  non-payment, 
to  bind  the  indorsers. 

I  do  not  think  that  the  &ct  that  the  Express  Com- 
pany, in  the  present  instance,  assumed  the  duty  of 
collecting  the  price  of  the  goods,  in  addition  to  its  duty 
as  a  carrier,  adds  to  or  qualifies  their  obligation  as  to 
giving    notice    of    non-acceptance.       A   duty    of    agency 
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was  thereby  saperadded  to  the  ob%ation  to  transport 
and  deliver;  but  a  general  ^ency  was  not  created 
thereby. 

I  see  no  evidence  in  this  record,  which,  up<Hi  the 
principles  above  ezpUuned,  would  have  aiitborieed  a 
judgment  for  the  plaintiff;  and  the  jadgmeat  most  be 
affirmed. 


Maby  Wbigand  m.  N.  Malatesta. 


1.  Cbbtiorabi.      I^iaai  judgment   in  the  Oiraul    Cburl 

alUmed.  Whea  &  nnse  U  brooght  to  the  Cinnit  Coart  hj  etrliorari,  it 
ii  ceqnLred  of  the  Court  to  render  a  final  judgmeDt;  ud  cumot  remtad 
the  aviBi,  with  i.  proeedatda,  to  the  Comt  below. 

2.  Sakk.       Power  <^  Otreutl  Court  to  impand  a  jury  q/ter  difnunof  of  oertM- 

fwri.  SUUulars  band.  The  power  to  inqiuiel  a  jnrj  In  the  Ciimh 
Court,  after  s  etrliorari  it  dumiand,  is  not  given  hj  expren  provini^M 
of  our  BtaCutea;  jel  it  has  the  power  lo  render  a  final  judgment ;  and 
no  remedj  upon  the  Ktatntor;  bond  existe  in  anj'  other  Court. 


FBOU   HEHPHIfi. 


This  cause  was  tried  in  the  Mimknpal  Court  <^ 
Memphis,  at  the  April  Term,  1668,  when  there  was  a 
judgment  against  the  defendant;  from  which  she  appeal- 
ed to  this  Court.  Judge  Geoboe  W.  Waldbon,  pre- 
ffldiag. 
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J.  Bullock,  Andebson    and  Wm.  M.  Randolph, 
r  plaintiff  in  error. 


,  for  defendant  ia  error. 


Geobqe  Abdbewb,  J.,  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  forcible  detainer,  brought  by 
Malatesta  against  Miss  Weigand,  before  three  jueticeB  of 
the  peace,  to  recover  possession  of  certain  premiBes,  in 
the  City   of  Memphis. 

The  juaticefi  rendered  judgment  in  &vor  of  the  plain- 
tiff, that  he  have  restitution  of  die  premises,  and  for 
costs;  but  rendered  no  judgment  for  any  sum  as  rents 
or   damages. 

A  writ  of  possession  having  issued  upon  this  judg- 
ment, the  defendant  filed  her  petition  and  obtained  the 
fiat  of  the  Judge  of  the  Municipal  Court,  for  a  writ  of 
eertiorari  and  superaedms,  to  quash  the  writ  of  posses- 
edon.  The  petition  alleged  that  the  petitioner  was  an 
io&nt;  but  showed  no  valid  ground  for  quashing  the 
writ  of  possession. 

The  petitioner  gave  &  bond  in  the  penalty  of  $2,000, 
oonditioDed  to  prosecute  the  oertiorari  with  effect,  or  in 
case  of  &ilnre,  to  perform  the  judgment  which  should 
be  rendered  in  the  cause.  The  execution  of  the  writ 
of  possession  was  stayed   by  the  ti^peraedeae. 

The  Municipal  Court,  upon  motion  of  Malatesta, 
dismissed  the  petition,  and  quashed  the  writ  of  oertio- 
rari;    and   thereupon,  summoned  a  jury    to    assess    the 
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plaintiff'e  damages  for  the  wrongful  suing  out  of  eaid 
writ,  who  returned  a  verdict  for  the  plaiutiff,  of  9^33.33. 
The  Court  then  appointed  a  guardian,  ad  lUem,  £>r  the 
defendant,  Weigand,  and  rendered  judgment  against  her 
and  her  surety  in  the  caiiorari  bond,  for  the  amount 
of  the  verdict,  and  for  the  recovery  of  the  preniiseB. 
The  defendant  appealed   to  this   Court. 

It  is  conceded  by  counsel,  as  it  must  be,  that  the 
judgment  of  the  Municipal  Court,  in  dismissing  the  oer- 
Horari,  was  correct.  But  it  ia  insisted,  that  the  Court 
erred,  in  rendering  judgment  final  for  the  possession  of 
the  premises;  and  in  impaneling  a  jury  to  aeseaa  the 
pliuntiff's  damages;  and  in  rendering  judgment  on  that 
verdict;  it  being  claimed,  that  the  Court  should  have 
awarded  a  proeedendo  to  the  justices  who  tried  the  case, 
and   have   rendered   a   judgment  for  costs   only. 

The  Code,  aec.  3137,  provides,  that,  upon  dismissal 
of  the  certiorari,  for  any  cause,  the  Court  shall  enter  up 
judgment  for  the  amount  recovered  in  the  inferior  court, 
against  the  principal  and  the  sureties  to  the  prosecudoii 
bond,  with  interest  and  costs.  It  is  well  settled  since 
the  Code,  that,  under  this  section,  the  judgment  in  the 
higher  court  may  be  for  the  amount  of  the  recovery 
below;  and  that  it  is  not  necessary  to  issue  a  proee- 
dmdo  to  the  inferior  court:  Lowndes  v».  Hunter,  2 
Head,  343;  Hollina  «.  Johnson,  3  Head,  346;  Boddy 
vs.  Bacon,  3  Coldwell,  253. 

But,  in  this  case,  no  recovery  was  had  before  the 
justices  for  any  amount,  except  for  costs;  and  there  ia 
no  express  statutory  provision  for  the  impaneling  of  a 
jury    in  the    higher     court,    to    ascert^n    the    plaintiff's 
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damages,  as  waB  done  in  this  case,  wben  they  were  not 
recovered   below. 

The  provisioa  made  by  the  Code,  sec.  3363,  for  the 
assessment  of  damages  in  cases  bronght  by  certwrari, 
Qpon  judgment  in  forcible  entry  and  detainer,  applies 
to  cases  in  which  the  writ  is  employed  as  a  substitute 
for  an  appeal  to  bring  up  the  whole  case  for  trial  upon 
the  merits;  and  not  to  ar  case  like  the  present,  where 
its  office  is  merely  to  correct  a  supposed  error  in  the 
iasaance  of  final  process.  In  the  latter  case,  the  cer- 
tiorari is  issued  under  tlie  provisions  of  the  general 
Btatntes,  in  regard  to  that  form  of  proceeding;  it  op- 
erates upon  the  process  attacked  only,  and  brings  before 
the  higher  court  only  the  errors  pointed  out  in  the 
petition:     Rollins  va.  Johnson,  3  Head,  346. 

It  is  provided,  by  sec,  3136,  of  the  Code,  that,  in 
case  the  plaintiff  in  the  writ  of  eaiiorari,  obtain  rdiet 
on  final  judgm^it,  the  Court  may  direct  the  jury  trying 
the  cause,  to  assess  his  damages;  may  impanel  a  jury 
for  that  purpose;  may  order  restitution  of  the  property, 
or  g^ve  sudi  other  judgment  in  the  applicant's  favor, 
as  the  case  requires. 

In  cases  of  forcible  entry  and  detainer,  where  the 
cerHorari  operates  to  bring  up  the  whole  case  for  trial, 
the  party  obtaining  lie  writ,  is  required  to  give  bond 
in  double  the  value  of  one  year's  rent  of  the  premises, 
to  prosecute  the  suit  with  effect,  or  to  pay  all  costs 
and  damages  which  may  arise  &om  wrongfully  suing  it 
out;  and  that,  if  the  cause  is  taken  to  the  Circuit 
Court    by    either    party,    and    the    jury    find    that    the 
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plaintilF  is  eotitled  to  th«  poasesaon,  they  shall  fiod 
the  value  of  the  rente,  imd  the  damages  to  which  tlie 
plaintiff  is  entitled;  and  judgment  shall  be  given  against 
the  defendant  and  his  sureties,  for  the  tuooant. 

These  statutory  provisions  are  in  pursnanoe  of  II 
policy  apparent  throughout  the  legislation  of  this  Stote, 
to  make  a  complete  settlement  of  the  ri^ta  of  the  par- 
ties,  whenever  it  can  be  actibmplished  in  lite  pending 
proceeding,  without  turning  the  parties  ot^"  to  a  secoad 
litigation  in  order  to  complete  the  remedy.  And  tiie 
provision  above  re<nted,  that  the  Circuit  Court  may  ren- 
der judgment  for  the  amount  of  the  recovery  below, 
even  though  the  writ  of  certiorari  be  dismissed,  shows 
that  it  was  the  intention  of  the  Ij^;islature,  that  wha^ 
ever  relief  could  be  afforded,  should  be  effectuated  in 
that  court,  without  a  procedendo  to  the  court  below, 
notwithstanding  the  apparent  want  of  jurisdiction  in  the 
Circuit  Court  to  render  such  judgment  after  t^e  oertio- 
rari  is  dismissed. 

The  bond  for  the  writ  of  oerSorari,  is  required  to 
be  conditioned  to  prosecute  ^e  suit  with  effect,  or  per- 
form the  judgment  which  shall  be  rendered  in  the 
cause. 

The  Circnii  Court  is  required  to  render  a  final 
judgment,  and  cannot  remand  the  cause  with  a  proet' 
dendo;  and  therefore,  if  no  power  exists  in  the  Circuit 
Court  to  assess  the  plaintiff's  damages  and  to  render  a 
judgment  therefor,  the  plaintiff  must  be  remitted  to  his 
conunon  law  action,  wbidi  would  not  be  available  upon 
f^e  bond;    because  that  is  conditioned,  not  for  the  pay- 
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DKOt  <^  dam^es  or  rent,  but  for  the  perfornunce  of 
the  judgment  of  the  Circoit  Court, 

The  power  to  impanel  a  jiuy  in  cases  like  the  pres- 
ent, is  not  given  in  express  terms  hy  the  statute;  yet 
the  power  is  givrai  to  render  a  final  judgment,  and  no 
Ttaaeiy  upon  tite  statutory  bond  exists  in  any  other 
eoart.  I  think  that  the  Municipal  Court,  in  entering 
«p  final  judgment  in  pursuance  of  the  statute,  was  au- 
tkoriced,  in  pursuance  of  the  evident  object  and  policy 
of  the  law,  to  make  the  final  judgment  the  effectual 
remedy  which  the  L^alature  intended. 

The  damages  recoverable  by  the  plaintiff  in  this 
ac^on,  are,  for  wnmgfnlly  withholding  from  him  the 
possession  of  the  premises.  Hie  action  is,  in  its  nature, 
an  action  fat  a  tort,  and  not  upon  contract.  We  ex- 
[oess  no  opinion  as  to  die  liability  of  an  infant  de- 
fendant in  such  action,  upon  his  bond;  but,  for  the 
damages  sustained  by  the  plaintiff,  by  the  unlawfiil  de- 
tention of  the  premises,  he  is  clearly  liable,  as  in  ordi- 
nary  actions  of  tort. 

The  judgment  is  affirmed. 
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A.  Lewis   &  Co.    vs.  Presion  Ludwick. 

1.  CoHUos  Cabkiebb.  BapoTuSnlit!/  far  nan  draea-i  qf  goods,  except  pr^ 
vented  by  theaelof  Qodor  Km^aenania.  A  common  carrier  URBpons- 
ibk  for  all  Iocmb,  except  those  oocuiooed  by  the  act,  of  God  and  the 
poblic  enemj;  hj  the  act  of  Qod  ii  meant,  Ineritable  acddent  or 
caoBualtj;  aitd  by  the  Kin^a  enemies  is  meant  public  enemies  with 
whom  the  nation  ia  at  war. 

2  Sauk.  Laa  by  tl^efi  or  irrenitibU  mob.  A  Ion  bj  a  oommon  canier  oc- 
camoned  by  thievse  and  robben,  or  by  an  irrenitibla  mob,  will  Dot 
ezcDse  hia  non-delif  eiy  of  gooda. 


ntOU   MEMPHIS. 


ThiB  caose  vas  tried  at  the  December  Term,  1867, 
whea  there  was  a  verdict  and  judgment  in  &vor  of 
the  defendant;  from  which  the  plEintJG&  appealed. 
Judge  J.  O.  Pierce,  presiding. 

H.  Clay    King,    for  A.  Lewis  &  Co. 

Chalmers    &  Lea,  for  defendants  in  error. 

James  O.  Shackelford,  J.,  delivered  the  opinioD 
of  the  Court. 

This  is  an  action  brought  agunst  the  defendant, 
for  failing  to  deliver  goods  received  by  him  as  a  com- 
mon carrier.  It  appears  frQm  the  record,  the  defend- 
ant was  the  owner  of  the  Steamboat  "Prince  of  Wales," 
running  between  the  port  of  New  Orleans  and  the  Ci^ 
of  Cairo,  in  the  State  of  Illinois.      On  the  16^  of  Ma^, 
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1861,  tlie  plaintiffe  being  dtizena  of  Ohio,  there 
was  shipped  to  them,  to  the  care  of  Benedict  &  Scats, 
Louisville  £y.,  a  lot  of  hides  and  peltries,  valued  at 
fl,390,  which  were  received  on  the  boat  of  the  defend- 
ant, and  for  which  a  bill  oi  lading  was  duly  signed ; 
(he  defendant  engaging  to  deliver  them  in  Xx>ui8ville, 
Ey.,  "the  dangers  of  navigation  and  fire,  alone  ex- 
cepted." Before  reaching  Memi^s,  the  authorities  of 
that  place  wer«  notified  of  the  coming  of  the  boat;  a 
battery  of  guns  were  placed  upon  the  bank  of  the 
river;  upon  the  approach  of  the  boat  two  shots  were 
fired  across  her  bow,  and  she  was  compelled  to  land ; 
immediately  afler,  she  was  boarded  by  a  body  of 
armed  men,  under  the  oommaad  of  an  officer.  The 
goods  of  the  plaintiff  were  taken,  and  the  boat  seized. 
The  City  of  Memphis  was  under  the  coounand  of 
Greneral  Pillow,  and  large  bodies  of  troops  were  in 
tlie  city.  Forts  were  being  erected  on  the  banks  of 
the  Mississippi  river,  at  Randolph,  above  Memphis. 
Great  excitement  prevailed;  the  United  States  Courts 
were  cloaed,  and  the  authority  of  the  Federal  govern- 
ment overthrown.  On  the  trial  of  the  cause,  the 
Court,  in  snbstanc^  charged  the  jury,  among  other  things 
not  excepted  to — if  they  find  from  the  evidence,  that 
at  the  time  and  before  the  seizure  of  said  goods,  the 
citizeufl  of  the  State  of  Tennessee  were  laboring  under 
great  excitement;  that  large  numbers  of  the  inhabitants 
had  armed  and  organized  themselves  into  military  com- 
panies and  regiments,  and  that  oth^s  were  rapidly 
arming  and  organizing ;  that  the  chief  offices  of  the  State 
were  in  the  hands  of  these  organizations,  or  of  per- 
24 
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sons  affiliating  or  operating  with  them;  that  forte  were 
being  built,  and  the  United  States  property  beisg 
seized  by  them ;  that  all  these  things  were  in  open 
and  avowed  hoetility  to  the  Federal  government,  for 
the  purpose  of  oppodog  an  armed  resistance  to  the 
execution  of  the  laws,  or  for  the  purpose  of  making 
common  cause  vnth  the  insurgents  of  the  other  Southern 
States;  and  that  these  insurrectionary  proceedings  had 
been  pushed  to  such  an  extent  within  the  State  of 
Tennessee,  that  her  power  was  in  feet,  in  the  hands, 
and  under  the  control  of  these  conspirators,  and  the 
government  in  their  hands,  her  soil  in  their  possession, 
the  regular  course  of  justice  interrupted,  so  that  lojTil 
comrts  could  not  be  kept  open,  nor  protection  given  to 
loyal  men  without  the  interference  of  military  power, 
and  that  the  Federal  government  was  marshaling  her 
forces  for  the  purpose  of  asserting  the  national  sove- 
reignty ;  if  these  insurrectionary  combinations  existed  in 
the  State  of  Tennessee,  a  civil  war  was  then  pend- 
ing between  the  general  government  and  such  unlawtiil 
combination;  and  if  the  jury  find  such  armed  force 
took  the  goods  out  of  the  posse^uii  of  tlie  defendant, 
was  a  recognizeil  part  of  such  uulawiul  combination; 
that  such  force  will  be  regarded  as  public  enemies,  and 
they  will  find  for  the  defendant.  Tlic  jury  returned 
a  verdict  for  the  defendant,  a  new  trial  was  moved  for, 
the  motion  ovcmded;  from  whiL-h  (here  was  an  ap- 
peal  to  this   Court. 

The  question  presented  is  one  of  j^iMvo  couiiiidoration. 
It  is  a  well  settled  principle  in  uui'  jutieiprudenoe,  a 
common   carrier   is   bound   to  deliver  goods   intrusted   to 


APRIL  TERM,  1869. 


A.  Lewis  &  Co.  tw.  Frestoa  Lodwick. 


him;  at  all  events,  he  is  only  excused  by  the  act  of 
God  and  the  pnhlic  enemy.  The  responaibility  im- 
poeed  by  the  common  law  upon  them  is  derived  main- 
ly from  their  public  employment,  and  their  responm- 
bility  oannot  be  avoided  by  any  d^;ree  of  diligence. 
He  is  r^arded  by  the  law  aa  tlie  insurer  of  the  prop- 
erty intrusted  to  him.  In  other  words,  he  is  legally 
resptmsible  for  acts  against  which  he  could  not  provide, 
from  whatever  cause,  except  those  embraced  in  his  con- 
tract, and  the  act  of  God  and  the  public  enemy.  The 
loss  or  damage  done  to  the  property  in  his  possession  to 
be  carried,  is,  of  itself,  sufficient  proof  of  negligence. 
Everj'thing  is  negligence  which  the  law  does  not  excuse; 
so  that,  in  all  cases  he  will  be  held  liable  except 
thcee  just  mentioned.  This  doctrine  has  been  iinnly 
established  in  the  English  courts;  and  no  question  has 
been  more  clearly  defined  and  settled  in  our  American 
jurisprudence,  than  that  a  common  carrier  is  responsible 
for  all  losses  except  those  occasioned  by  the  act  of 
God  and  the  public   enemy. 

Mr.  Story,  in  his  work  on  Bailments,  sec.  489,  says: 
"By  the  act  of  God,  a  phrase  which,  perhaps,  habit 
has  rendered  too  familiar  to  xa,  is  meant,  inevitable  ac- 
cident or  casualty;  and  by  the  king's  enemy,  is  meant, 
public  enemies,  (with  whom  the  nation  is  at  war.") 
Apply  these  principles  to  the  case  under  conraderation. 
The  defendant  was  the  owner  of  the  steam  vessel  upon 
which  the  goods  were  shipped,  to  be  trttnsported  to 
Louisville,  for  a  certain  sum,  to  be  paid  on  delivery 
of  the  goods.      He  clearly  fells  within  the  rules  of  law 
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that  constitute  him  a  common  carrier.  Bang  sucb, 
does  the  proof  and  rules  of  law  applicable  to  tiie  case, 
exonerate  Mm  &om  responsibility  in  not  delivering  the 
property  dipped  upon  the  vessel  of  which  he  was  the 
master  and  owner?  He  is  clearly  liable  unless  he  was 
prevented  by  the  act  of  God  or  the  public  enemy. 
By  enemies,  is  not  to  be  understood  thieves  and  rob- 
bers, but  open  and  armed  enemies;  those  in  hostility  to 
the  government.  It  was  held  in  the  English  Courts 
that  rioters  and  insurgents  were  not  public  enemies  in 
the  sense  of  the  law  upon  this  subject.  Lord  Holt 
says,  in  the  case  of  Cobbs  ve.  Barnard,  2  Satk,  919, 
"though  the  force  be  never  so  great,  as  if  an  irresistible 
multitude  of  persons  rob  him,  the  carrier  is,  neverthe- 
less, chargeable:"  The  same  principle  was  settled  in  the 
case  of  Forward  tw.  Pittard,  1  Term  Rep.,  27;  but 
where  there  is  a  regular  oi^anized  force  in  aimed  hos- 
tility to  the  government,  and  the  authori^  of  the  gov- 
emmeot  for  the  time  overthrown,  the  principle  stated 
in  the  case  of  Cobbs  va.  Barnard,  does  not  appl7: 
Mauran  vs.  Alliance  Insurance  Co.,  6  Wall,  p.  1.  It 
appears  from  this  record,  that,  on  the  15th  of  May, 
1861,  the  boat  of  the  defendant  received  her  cargo  at 
New  Orleans.  Before  reaching  the  City  of  Memphis 
the  military  organization  in  the  possession  of  that  cit}', 
had  been  telegraphed  of  the  approach  of  the  vessel. 
A  battery  was  planted  upon  the  banks  of  the  river; 
upon  the  arrival  of  the  vessel,  two  shots  were  fired 
across  her  bow,  and  the  defendant  was  compelled  to 
land.       Imme^ately    thereafter,   the    vessel   was  boarded 
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by  armed  men  under  tlie  chai^  of  an  officer,  who  was 
acting  under  the  authority  of  the  oi^anization  in  hos- 
tility to  the  United  States,  who  seized  the  boat,  and 
took  off  the  property  of  the  plainti£&. 

The  people  of  the  State  of  Tennessee  were  then  in 
open  hostility  to  the  Federal  authorities;  armed  organ- 
izations had  been  formed  and  were  forming  thronghout 
the  State;  the  authority  of  the  Federal  Oovemmeut 
W»s,  for  a  time,  overthrown ;  a  league  had  been  formed, 
offensive  and  defensive,  with  the  other  Southern  States; 
the  United  States  was  marshaling  its  forces  to  assert  its 
sovereignty;  the  territory  of  the  State  was  held  by  a 
line  of  bayonets  in  hostility  to  the  Federal  Government; 
that  government  had  not  proclaimed  a  state  of  war, 
but  in  fact,  as  we  judicially  know,  a  civil  war  did 
exist  on  the  20th  of  May^  1861.  War  is  simply  the 
exercise  of  force  by  bodies  politic  against  each  other  for 
the  purpose  of  coercion.  In  the  prize  cases,  2  Black., 
666,  the  Court  says:  "insurrection  against  a  government 
may  or  may  not  culminate  in  an  oi^nized  rebellion ; 
but  civil  war  always  b^ins  by  insurrection  against  the 
lawful  authority  of  the  government.  A  civil  war  is 
never  solemnly  declared;  it  becomes  such  by  its  acci- 
dents ;  the  number,  power,  and  oiganizations  of  the  per- 
atms  who  originate  and  carry  it  .on.  Wheu  the  party 
in  rebellion  occupy  and  hold,  ^in  a  hostile  manner,  a 
certain  portion  of  territory;  have  declared  their  inde- 
pendence; have  cast  off  their  allegiance;  have  organized 
armies;  have  conmienced  hostilities  agunst  their  former 
sover^gD,  the  worid  acknowledges  them  as  belligerents, 
and  the  contest,  a  war." 
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Such  are  the  principles  announced  by  the  highest 
judicial  tribunal  of  the  nation.  From  the  Encta  pre- 
sented in  this  case,  at  the  time  oi'  the  seizure  of  the 
proper^  of  the  plaintiff,  war  existed;  and  the  property 
\rae  taken  from  the  possession  of  the  defendant  by  Gie 
public  enemies  of  the  government.  The  Southern 
States,  including  Tennessee,  were,  by  the  repeated  de- 
cisions of  the  Supreme  Court  of  the  United  States,  de- 
clared to  be  public  enemies.  It  follows,  therefore, 
that,  on  the  20th  of  May,  1861,  at  the  time  the  prop- 
erty was  seized,  the  people  of  the  State  of  Tennessee 
were  public  enemies,  within  the  sense  of  the  term ;  and 
the  defendant  is  excused  for  the  noa-delivery  of  the 
property,  it  having  been  taken  by  those  in  hostility  to 
the  government. 

The  charge  of  His  Honor  is  a  just  exposition  of 
the  law  governing  the  case,  in  which  there  is  no  error; 
and   the  judgment  must  be  affirmed. 
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JoHS  Overton  vs.  W.  F.  Hardin. 

1.  Pbomibbort  Note.    Pomenion   of  ttuhned  note  by  maJcer,  pnsumpHon 

raited.  The  poesefBioD  of  an  indoised  note  by  the  maker  is  preeump- 
tire  evidence  that  it  was  indorsed  for  his  oocoinmodatioa. 

2.  ^''ame.    Ijidontd  noU  in  the  handt  of  pen/m  fiyr  whote  benefit  U  vxu  made. 

An  accoQimodatioa  note  is  invalid  in  the  Itands  of  the  person  for  whose 
benefit  it  was  mad^  aod  if  it  be  sold  or  discounted  bj  him  at  a  greater 
loss  than  l^al  interest,  such  transaction  is  usurious  and  unlawful. 

3.  EvuMlNCB.    Daiaration  of  parties  against  fAeir  inlered,   admimibU  after 

their  daUk.  Original  evidence.  The  declarations  of  a  paH;  haTing 
competent  knowledge  of  the  facts  and  at  variance  with  his  interest,  are 
admteeible  after  the  death  of  the  declarant  as  original  evideoM,  without 
refesence  to  the  time  when  thej  were  made,  or  whether  he,  if  living, 
would  be  a  competent  witness  or  not;  but  thej  are  admitted  on  the 
grouadof  their  intrinsic  credibility,  and  the  extreme  improbabi  1117  that 
a  party,  under  such  circumstances,  would  state  any  thing  but  the  truth; 
and  his  subsequent  death  is  an  adequate  safeguard  against  fraud. 

4.  Indobber  fob  vaIiDB  not  entitled  to  cost  of  his  detekse.    Ae- 

eommodation  iadonen  may  recover  eett  agaitat  priTteipai.  An  indoraer 
fbr  value,  has  no  remedy  against  the  maker  for  coats  incurred  by  him 
in  his  own  defense,  but  an  accommodation  indorser  may  recover  from 
the  maker  the  cost  incurred  in  reaisting,  in  good  faith  and  upon  reason- 
able grounds,  a  recovery  against  him  upon  his  indorsemenL 


FROM    UEHPHIS. 


At  the  April  Term,  there  was  a  verdict  and  judg- 
ment] in  fevor  of  the  plaintiff;  from  which  the  defend- 
ant appealed  to  this  Court.  Judge  Thomas  G,  Smith, 
presiding. 

George    Gantt,  for  Overton. 

Yehger,  Hebron,  Hanson  and  Wm.  M.  Ran- 
dolph, for   Hardin. 
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H.  T.  Ellett,  Special  Judge,  delivered  the  opin- 
ion of   the  Court. 

Hardin  sued  Overton  ax  indorser  of  a  note  made 
by  W.  A.  BIythe,  payable  to,  and  indorsed  by  Over- 
ton, dated  June  1,  1860,  for  $1,490,  payable  twelve 
months  after  date. 

On  the  trial,  the  defendant  proved  that  the  note, 
indorsed  as  aforesaid,  was  sold  by  the  maker  ta  the 
plaintiff,  in  the  latter  part  of  March,  1861,  before  ma- 
turity, for  twenty-two  bales  of  cotton,  which  were  sold 
at  the  same  time  by  BIythe,  for  $771,  and  that  the 
pluntiff  was  a  professional  note  shaver. 

It  was  also  proved,  that  Overton  was  a  man  of 
large  fortune,  and  first  rate  credit,  and  that  the  notec^ 
BIythe,  having  three  or  four  months  to  run,  coald  have 
be«i  readily  discounted  in  bank,  in  Memphis,  if  it  wbh 
all  right,  at  the  usual  hanking  rates. 

It  was  also  proved  that  one  Johnson  held  a  note 
of  BIythe  for  f5,556,  due  in  1858,  on  which  Overton 
and  three  others  were  bound  as  sureties;  and  th^ 
about  the  Ist  of  June,  1860,  BIythe  proposed  to  take 
it  up,  by  ^ving  Johnson  four  new  notes,  each  indors- 
ed by  one  of  the  said  sureties;  that  he  fc»*warded 
these  notett  to  Johnson,  in  Korth  Carolina,  who  declined 
to  take  them;  and  that  Overton's  was  on  one  of  the 
four  notes  so  sent. 

Two  letters  of  BIythe  to  Overton  were  read  in  evi- 
dence by  defendant.  In  the  first,  which  is  dated  June 
13,  1860,  he  expUuns  the  arrangement  with  Johnson 
to  take  up  the  large  note  by  giving  smaller  mes,  t»^ 
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to  be  signed  by  (me  of  the  sureties  on  the  original 
paper,  and  encloses  one  of  the  new  notes  ibr  Overton's 
ragnature. 

The  other  letter,  dated  August  20,  1860,  returns 
this  note  to  Overton,  and  encloees  another  for  him  to 
indorse,  saying  that  Johnson  requests  that  the  notes  be 
indorged  instead  of  being  ragned  by  the  sureties  on  their 
&ce.  It  also  states,  that  the  time  of  maturity  is 
chained  from  six  to  twelve  months,  and  interest  inclu- 
ded  fm  the  additional  six   months. 

The  note  thus  returned,  was  a  note  dated  June  1, 
1860,  for  |1,433,  payable  six  months  aftor  date,  signed 
by   BIythe  and   Overton,   and  payable  to  Johnson. 

The  defendant  proved  that  BIythe  died  in  Febru- 
ary, 1865;  and  further,  offered  to  prove,  that,  after  he 
sold  the  note  to  plaintiff,  and  before  its  maturity, 
BIythe  declared  to  a  witness,  that  Overton  was  an  ac- 
commodation indorser  for  him  on  the  note  in  question; 
that  the  note  was  made  to  enable  him  to  take  up  the 
Johnson  note,  and  that  he  had  no  right  to  use  it  for 
any  oth^  purpose,  but  Uiat  he  had  misapplied  it,  and 
let  Hardin  have  it. 

Evidaice  of  these  declarations  was  objected  to  by 
the  plfuntiff,  and  was  excluded   by   the   Court 

There  can  be  no  doubt  that  the  possession  of  an 
indorsed  note  by  the  maker,  is  presumptive  evidence 
that  it  was  indorsed  for  his  accommodation:  Edwards 
on  Bills,  317,  318,  and  notes;  Brown  vs.  Taber,  6  Wend., 
666;    Erwin  vs.  Shaffer,  8  Ohio  State  B.,  43. 

It  is  equally  clear,  that  an  accommodadon  note  is 
invalid  in  the  hands  of  the  person  for  whose  benefit  it 
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was  made;  and,  that  if  it  be  sold  or  discounted  hj  him 
at  a  greater  loss  than  legal  interest,  such  traosaction  is 
usurious  and  unlawful:  Edwards  on  Bills,  352,  372; 
Chitly  on  Con.,  611;  3  Parsons  Con.,  148;  2  Yei^r, 
464;  2  Hum.,  102,  546;  4  Hum.,  244;  7  Hum.,  45(^ 
16  Johns.,  55;    3  Campb.,  119. 

Then,  when  Hardin  purchased  the  note  in  question 
from  Blythe,  he  not  only  had  notice  that  Overton  was 
an  accommodation  indorser,  but  he  actually  purchased  it' 
for  an  unlawful  and  usurious  consideration.  The  most 
hackneyed  device  to  conceal  the  nature  of  a  usurious 
transaction,  is,  to  give  it  the  form  of  a  sale  of  property, 
which  the  borrower  takes  at  an  exhorbitant  price.  The 
simultaneous  sale  of  the  cotton  reoeived  by  Blythe  from 
the  plaintiff,  at  a  price  but  little  exceeding  one  half 
the  face  of  the  note,  leaves  no  doubt  as  to  the  charac- 
ter of  this  transaction.  In  this  view  of  the  case  alone, 
it  is  difficult  to  see  how  the  plaintiff  could  have  recov- 
ered more  than  the  value  of  the    cotton    witJi   interest. 

But  the  purdiase  of  a  note,  under  the  circumstances 
detailed,  is  not  a  purchase  in  due  course  of  trade,  and 
cannot  invest  the  plaintiff  with  the  righte  of  a  6ona 
fide  holder ;  but  he  takes  it,  subject  to  all  the  equities 
existing  against  it. 

These  equities,  in  the  present  case,  are  of  the  most 
decided  and  indisputable  character,  and  they  were  clearly 
made  out  by  the  testimony  that  was  admitted  to  go 
to  the  jury   on   the  trial. 

The  testimony  of  Johnson — the  letters  of  Blythe  to 
Overton — and  the  first  note  for  $1,433,  signed  by  Over- 
ton,  and   returned  to  him,   to   be    replaced  by  the  note 
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«ied  on ;  all  wbicli  were  legal  evidence,  as  parts  of  the 
res  geHa,  or  as  deckrationa  of  Blythe,  before  he  parted 
with  the  Dote ;  dispara^ng  his  own  title  and  his  right 
to  dispoae  of  it,  fiilly  show  that  the  note  sued  on 
was  made  to  be  used  for  a  specific  purpose,  to-wit: 
in  taking  up  the  large  note  held  by  Johnson,  on 
which  Overton  was  a  sarety,  and  that  it  was  fraudu- 
lently misappropriated  by  Blythe,  when  he  sold  it  to 
tiie  pluntiff.  These  iacts  constituted  a  &U  and  com- 
plete defense  to  the  action.  The  only  possible  ground 
of  cavil  was  on  the  question,  whether  this  note  is  the 
identical  note  enclosed  by  Blythe  to  Overton,  in  his 
letter  of  August  20,  1860,  to  be  indorsed  and  returned. 
But  on  this  point  there  can  remain  no  doubt,  afler 
comparing  this  note  with  the  one  first  signed  by  Over- 
ton, and  sent  back  to  him  in  the  same  letter,  and 
recurring  to  the  alterations  and  changes  indicated  in 
the  letter  itself. 

These  clearly  show  that  the  note  must  have  been 
one  dated  Memphis,  June  1,  1860,  for  about  the  sum 
of  |1,490,  signed  by  Blythe,  and  payable  to,  and  in- 
dorsed by  Overton.  If  there  was  another  note  of 
the  same  description  besides  the  one  thus  made  to 
take  up  the  Johnson  note,  the  plaintiff  ought  to  have 
given  some  evidence  of  it.  Uncontradicted,  the  evi- 
dence  admitted   of  bat   one  conclusion. 

On  both  the  points  referred  to,  we  think  the  Court 
erred   in  not  granting   a  new  trial. 

The  declarations  of  Blythe,  made  to  Waddell  after 
the  delivery  of  the  note  to  the  plwntifF,  which  were 
ofiEfered  to  be  proved,  and  were  excladed  by  the  Court, 
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were  not  admissible  upon  the  same  prindple  applicable 
to  the  written  declarations  made  before  the  .tnmsfer. 
Bat  it  seems  to  be  well  settled,  that  the  declarations 
of  a  party  having  competent  knowledge  of  the  &ct8, 
and  at  varianoe  witii  his  own  interest,  are  admissible 
after  the  death  of  the  declarant  as  original  evidenoe, 
without  reference  to  the  time  when  they  were  made,  or 
to  the  question  whether  the  party,  if  alive,  would  be 
a  competent  witness  or  not  Such  ore  admitted  aa 
the  ground  of  their  intrin^c  credibility,  and  the  ex- 
treme improbability  that  a  party  under  such  circum- 
stances, would  state  anything  but  the  truth :  1  Greenl. 
Ev.,  sections  147,   148,  152  and  153. 

This  rule  is  not  regarded  as  inconsistent  with  that 
i^ch  excludes,  ordinarily,  the  admissions  of  a  stranger 
not  a  partf  to  the  record,  or  identified  in  interest  witii 
him ;  nor  with  that  which  rejects  the  declarations  of  a 
vendor  or  assignee,  made  after  parting  with  the  prop- 
erty, in  dtspsragement  of  the  title.  It  rests  on  the 
other  considerations  already  stated,  and  constitutes  an 
established  exception  to  the  general  principle  by  which 
hearsay  evidence  is  held  to  be  incompetent.  The  ad- 
verse interest  of  tJie  declarant  at  the  time,  is  considered 
a  sufficient  guaranty  of  the  truth  of  his  statement; 
and  his  subsequent  death  as  an  adequate  sai^uard 
a^nst  frauds. 

Were  the  admisuons  of  BIythe,  offered  in  evidenoe 
by  the  defendant,  against  his  interest  at  the  time  tiiey 
were  made? 

He  was  the  maker,  and  Overton  the  indorser,  of 
the  note.       In    any    event,    his    liability  to  the  holder 
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for  the  printnpal  and  interest,  was  the  eame.  But  it 
was   difierent   as   to   the  costs. 

An  indorser  for  vala^  has  no  remedy  against  the 
maker,   for  costa   incurred   by  him     in  his   own   defense. 

An  accommodation  indoreer,  however,  may  recova: 
from  the  maker,  the  ooats  incurred  in  resisting,  in  good 
6uth,  and  npon  reasonable  grounds,  a  recovery  against 
him  upon  his  indorsement:  1  Parsons  on  Con.,  33; 
Sedgwick   on  Dam.,  297,   335. 

These  declarations  went  to  the  point  tliat  Overton 
was  an  aocommodatiou  indorser  for  Blythe,  and  that 
there  existed  reasonable  grounds  for  resisting  the  efforts 
of  the  plaintiff  to  enforce  his  liability   aa   such. 

Their  effect  was  to  render  Blythe  liable  to  Overttm 
for  the  costs  of  this  suit,  if  the  defense  should  be 
UDSuoceeeful ;  when  otherwise,  he  might  not  have  been 
subject   to  any   such  obligation. 

The  interest  was  small,  it  is  true,  and,  under  pres- 
ent circumstances,  tiie  liability  may  practically  amount 
to  nothing.  But  the  d^ree  of  interest  is  not  mate- 
rial ;  and  when  these  declarations  were  made,  the  ob- 
ligation assumed  was  subetantial. 

Looking  to  their  character  at  that  date,  th^  were 
at  variance  with  the  interest  of  Blythe,  and,  under 
the  rule  of  evidence  stated,  it  was  error  to  exclude 
them   from   the  jury. 

The  judgment  will  be  reversed,  the  verdict  set  aside, 
and  the  cause  remanded  for  a  new  trial  in  the  Courts 
below. 
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C,    Tbiqally    t>8.    The    Mayor    and  Aldermen    of 
■  Memphis. 


1.  CoNBTlTUTiosA.1,  Liw.     BigJU  of  trial  by  jury.      Ho»  far  it  ecltndi. 

Tbe  proper  and  settled  construction  of  the  coDmilu^nnal  provioon 
which  declaroB  "that  the  right  of  trial  by  jury  shall  remain  inviolalei" 
19,  that  the  right  shall  remain  inviolate  as  it  existed  at  the  fonnalioD  of 
the  Constitulion.  Cases,  nhich,  before  the  CtHistitation,  were  not  tria- 
Uehyajiirj,  need  not  be  made  so  now.  Partiencannot  now  be  de- 
prived of  a  trial  by  jury,  who  could  demand  it  at  and  befiire  the  for- 
mation of  the  Constitution  ;  cases  not  having  the  right,  at  that  time, 
to  demand  a  Jury,  cannot  now,  as  of  right,  because  of  the  coDstitutioaal 
provision. 

2.  Same.     Municipal  ordtnancea.     Lam  o^  1A«  land.    City  ordinances  pre- 

scribing pecuniary  penalties  for  inlnction  of  the  same,  and  the  Coort 
wherein,  and  the  mode  of  jirocedure  whereby,  their  onlinances  are  en- 
forced, are  not  obnoxious  to  the  conslitutjunal  rale  Itnuwn  In  Tenmsaee 
as  the  "  law  of  the  land,"  or  to  any  other  constitutional  provision. 

3.  Same.     Same.     PoiMroftlie  Legiataiure  to  eharUmumicipal  eorporalloni. 

The  power  of  the  Legislature  lo  enact  municipal  corporations,  is  an- 
thoriwd  by  the  Constitution ;  and  without  such  express  authority,  no 
doubt  could  be  raised  or  entertained,  of  the  existence  of  the  power. 
Municipal  corporations,  as  a  meansof  local  government,  existed  before 
the  Constitution  was  founded,  and  have  been  established  during  the 
whole  existence  of  the  State,  and  were  governmental  institutions  derived 
from  the  country  from  which  we  took  our  origin. 

4.  Sake.     Ordirumce  of  municipal  corporation  repugnant  to  lama  or  Constitu- 

tion of  Stale,  are  void.  The  ordinances  of  a  municipal  corporation  that 
are  repugnarjt  to  any  provision  of  the  Constitution  of  the  State  or  gen- 
eral statute,  are  void ;  but  not  because  of  their  local  application  or  local 
inforcement,  or  because  not  ximilar  to  laws  and  legal  proceedings  as 
administerral  in  the  Cuurts  generally,  of  the  Ijtate. 

5.  SAUt:.    Evi^uut ;  v;htm  tudujxd  to  writing  £y  Recorder,  may  be  iaed  tit 

a;ij<eUat':  Con.t.     By  fcetion ,  of  the  Code,   testimony  taken  by  the 

FoIiceCourt,  at  thetrialfor  a  violation  of  the  munidpol  law,  and  re- 
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dnced  to  writtDg  by  the  Recorder,  in  the  preKuce  of  the  defendant,  face 
to  face  with  the  wittimea,  may,  npon  an  appeal  to  the  Circuit  Court, 
he  Died  aa  evidence  With  aoy  other  proof  the  paitiea  may  produce. 


FROM   MEMPHIS. 


The  plaintifiF  in  error  was  fined  ten  dollare  by  the 
Police  Commissioner  for  the  City  of  Memphis,  and 
appealed  to  the  Municipal  Court,  where  the  judgment  of 
the  Conunissioner  was  affirmed;  and  be  has  appealed 
to  this  Court.  Judge  Gsoboe  "W.  Waldron,  pre- 
siding. 

L.  C.  Haynb8,  Stockton  and  Habt,  for  plaintiff 
in   error. 

James  O.  Pierce  &  Dix,  for  the  Mayor  and  Al- 
dermen. 

Henry  G.  Smith,  J,,  delivered  the  opinion  of  the 
Court. 

Trigally  was  arraigned,  tried,  convicted  and  fined  ten 
dollars,  before  and  by  the  Commissioners  of  the  Metro- 
politan Police  of  Memphis,  on  the  charge  of  droiik- 
enness  in  violation  of  the  ordinance  of  the  City  of  Mem- 
phis, prohibiting  and  punishing  drunkenness  in  the  city. 
The  testimony  upon  the  trial  before  the  Police  Com- 
missioner, was  reduced  to  writing  by  him  in  the  pro- 
gress of  the  trial.  The  defendant  prayed  and  obtained 
an  appeal  to  the  Municipal  Court  of  Memphis.  A 
trial   was  had   in   that  court,  and   the  judgment    of    the 
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Police  Conmiisaioiier  w&s  affirmed;  and  from  this  judg- 
ment  an  appeal  was  granted  to  the  defendant  to  die 
Supreme   Court. 

Upon  the  trial  in  tihe  Municipal  Court,  the  defend- 
ant demanded  a  JU17,  which  was  reftised.  The  de- 
fendant objected  to  the  reading  of  the  testimony  re- 
duced to  writing  by  the  Police  Commissioner.  The 
objection  was  overmled,  and  the  testimony  was  read; 
and  upon  that  testimony,  the  oonviction  and  judgment 
had   before  the  Police  Commissioner,  were  affirmed. 

The  errors  asdgned  by  Trigally,  are: 

First,  The  refusal  of  a  trial  by  jury,  and  trial  bj 
the  court. 

Second,  The  admisaon  of  the  testimony  taken  and 
reduced  to  writing  by  the  Commissioner,  upon  the  trial 
before  him. 

Third,  That  the  ordinances  and  modes  of  procednre, 
are  partial   le^lation,   and   not  the   law  of   the  land. 

Formerly,  the  tribunal  which  took  cognizance  of 
offenses  of  this  bind  gainst  the  city  ordinances,  was 
the  <aty  Keoorder.  Recently,  and  by  L^^lative  Ac^ 
this  juri8di<^i(Hi  was  transferred  to  one  of  the  three 
Commissionera  of   the  Metropolitan  Police. 

Formerly,  the  appeal  lay  to  the  Law  Court  of  Mem- 
phis. Now  the  appeal  lies  to  Ihe  Munidpal  Court, 
and   this  by   Act  of  the   L^islature. 

The  proceeding  in  the  present  case,  was  in  conform- 
ity with  the  mode  prescribed  by  the  Code,  sec.  4264 
to  4269  inclusive.  Those  sections  authorise  the  judge 
of  the  court  to  try  and  determine  cases  of  this  kind, 
upon  the  evidence  reduced  to  writing    by  the  Commis- 
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sioaer,  and  such  other  testimony  as  may  be  offered  by 
either  party. 

The  allegation  of  error,  proceeds  on  the  assumption 
that  the  General  Assembly  of  the  State  has  not  the 
power,  under  the  Constitution,  to  deny  to  a  defendant  ar- 
raigned on  such  offense,  before  such  a  tribunal,  and 
punishable  by  a  small  pecuniary  penalty,  trial  by  jury; 
or  to  admit,  and  convict  a  defendant  upon,  testimony  of 
the  kind  employed  in  this  case. 

The  clauses  of  the  Constitution,  which  are  supposed 
to  prohibit  the  mode  of  proceeding  in  this  case,  are  to 
be  found  in  sees.  6  and  9  of  the  first  Article.  The 
former  declares,  "that  the  right  of  trial  by  jury,  shall 
remain  inviolate."  The  latter  declares,  "that,  in  all 
criminal  prooeedii^,  the  accused  has  the  right  to  meet 
the   witnesses  &ce  to   face." 

The  proper  and  settled  construction  of  the  constitu- 
tional provision  which  declares  that  the  right  of  trial 
by  jury  shall  remmn  inviolate,  is,  that  the  right  of 
trial  by  jury  shall  remain  inviolate,  as  it  existed  at  the 
formation  of  the  Constitution.  Cases  which,  before  the 
Constitution,  were  not  triable  by  jury,  need  not  be  made 
so  now.  Parties  cannot  now  be  deprived  of  trial  by 
jury,  who  were  entitled  to  demand  it,  at  and  before 
the  formation  of  the  Constitution.  And,  on  the  other 
hand,  cases  not  having  the  right  at  that  time,  to  de- 
mand a  jury,  cannot  now  demand  a  jury,  as  of  right^ 
because  of  the  constitutional  provision:  McGinnis  vs. 
The  State,  9  Humph.,  60,  per  McKinney;  27  New 
York,  147;  9  Ind.,  658;  11  New  Hamp.,  19,  and  cases 
25 
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(rited  in  Cooley'a  Const.  Lim.,  410,  n.  2;  Sedg.  Stat, 
and  Const.  Law,  548;  1  Biehop  Crim.  Law,  sec.  758, 
n.  7. 

Before  the  Constitution,  divers  actions  between  pri- 
vate persons,  and  prosecutions  by  the  State  for  small 
ofTeuees,  were  triable  without  a  jury.  Thus,  l^  Act  of 
1741,  chapter  14,  section  6,  justices  of  the  peace  were 
authorized  to  "convene  before  them,"  persons  committing 
the  offenses  designated,  and  to  impose  upon  them  fines 
and  penalties  as  prescribed,  and  to  set  the  offenders  in 
the  stocks,  if  they  failed  to  pay  the  fines  or  penalties. 
Hunting,  fishing,  fowling,  gaming,  playing  on  the  Lord's 
day,  were  punishable  by  fine  of  ten  shillings,  proclama- 
tion money.  Cursing,  swearing,  by  common  persons, 
were  punishable  by  fine,  two  shillings  and  six  pence 
for  each  and  every  oath.  Cursing  or  swearing,  by  a 
public  officer,  was  punished  at  the  rate  of  five  shillings 
for  each  and  every  oath.  Getting  drunk  on  Sunday,  was 
fined  five  shillings;  on  any  other  day,  two  shillings  and 
sixpence.  Fornication  was  fined  twenty -five  shillings. 
By  Act  of  1784,  chapter  34,  persons  of  ill  fiime,  were 
forbidden  to  leave  their  county,  without  first  obtaining  a 
certificate  from  the  sheriff  of  the  county,  or  a  justice 
of  the  peace,  or  the  captain  of  his  (the  person  of  ill 
fiirae)  company.  If  he  left  without  the  certificate,  any 
person  could  apprehend  and  carry  him  before  a  justice 
of  the  peace,  who  was  authorized  to  fine  him  not  more 
than  forty  shillings.  These  examples  are  enough  to 
show,  that,  before  the  Constitution,  punishm^ts  might 
be   inflicted   for  small   offenses,   without  the    intervention 


APSIL  TEEM,  1869. 


C.  Trigallj  te.  The  Major  and  AlderiDen  of  MemphU, 

of  a  jury;  and  that  the  proceedings  might  be  sum- 
mary, and  speedy,  and  efficient.  Acts  of  the  L^sla- 
tare  authorizing  proceedings  in  the  like  manner,  for  the 
punishment  of  small  otfenaes,  were  continued  to  be 
enacted,  after  the  formation  of  the  Constitution  of  1796 : 
See  Acta  of  1799,  chapter  8;  1801,  chapter  22;  1803, 
chapter  13  and  chapter  47;  1813,  chapier  135.  Many 
of  these  laws  have  been  carried  into  the  Code,  sections 
1723  to  1728,  inclusive;  and  proceedings  are  authorized 
to  recover  the  penalties  prescribed,  without  a  jury:  See 
9   Humph.,  60,  per  McKiuney. 

It  is  scarcely  necessary,  howeVer,  to  ascertain  that 
a  jury  was  not  allowed  in  cases  of  this  kind,  before 
the  Constitution.  Authorities  may  be  found,  which 
hold  that  small  offenses  of  the  present  kind,  are  not 
embraced  in  such  constitutional  provision.  Thus,  in 
Georgia,  the  provision  is  held  not  to  prevent  the  en- 
forcement of  the  by-laws  of  a  municipal  corporation, 
without  a  jury  trial:  4  Ga.  Eep.,  609;  14  id.,  354. 
And  again,  in  Vermont,  the  provision  is  held  not  to 
be  intended  to  apply  to  small  offenses  against  police 
regulations  of  the  State,  such  as  violations  of  the  pro- 
hibitory liquor  law:  27  Vermont,  318;  id.,  325.  See, 
also,  Gray  va.  State,  2  Harrington's  Del.  !Rep.,  76,  and 
1  Bish.  Crim.  Law,  sec.   758,  n.  7. 

City  ordinances,  prescribing  pecuniary  penalties  of 
the  kind  under  review  here,  and  the  court  wherein 
and  the  mode  of  procedure  whereby  the  ordinances  are 
enforced,  are  not  obnoxious  to  the  constitutional  rule 
known  in  Tennessee  as  "the  law  of  the  land,"  or  to 
any    other    constitutional    provision.      The    Constitution 
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authorizes  the  Legislature  to  establieb  inferior  courto, 
and  "Corporation  CourtSj  with  such  jurisdictitHi  as  may 
be  deemed   necessary;"     Art.   1,   section   6. 

In  regard  to  ordinances  of  the  kind,  tbeir  validity 
is  unquestionable.  The  power  of  the  General  Assembly 
to  create  municipal  corporations,  is  recognized,  and  thwe- 
fore  authorized,  by  the  Constitution.  Without  such 
recognition  or  express  authority,  no  doubt  could  be 
raised  or  entertained  of  the  existence  of  the  power. 
Municipal  corporations,  as  means  of  local  govejnmoit, 
existed  and  were  created  before  the  Constitution  was 
formed,  and  have  been  created  and  established  daring 
the  whole  existence  of  the  State;  and  were  govern- 
mental institutions  derived  from  the  country  from  whidi 
we  took  our  origin. 

The  government  of  men  aggregated  in  dense  masses, 
must,  of  necessity,  differ  from  that  suitable  to  the  sparse 
inhabitants  of  rural  districts.  It  must  be  more  prompt, 
summary,  energetic  and  irresistible.  Without  such  pow- 
ers, it  would  be  impossible  to  guard  and  maintain  the 
safety  of  the  people.  The  modes  of  procedure  custom- 
ary and  suitable  in  the  rural  districts,  to  prevent  and 
punish  offenses  against  person  and  property,  are  utterly 
inadequate  to  the  purpose,  where  men  are  aggregated 
in  the  dense  masses  of  the  cities.  Hence  the  neces^ty 
and  sanction,  for  an  efficient  organization  of  police 
power. 

Laws  and  regulations  adequate  to  protect  the  safety, 
health,  comfort  and  good  neighborhood  of  people  in 
rural  districts,  are  utterly  insufficient  for  such  purpose 
n  the  cities.      Numberless  acts  and  Diligences  of  men 
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in  the  oountiy,  which  are  harmful  to  nobody,  are 
greatly  daDgetous  and  injarioaa  to  the  inhnbitants  of 
cities.  Hence  the  necessity  and  sanction  of  particular 
and  minute  regulations  prescribed  by  municipal  govern- 
ments, touching  and  penetrating  the  life  and  conduct  of 
persons  in  (dties,  which  are  unnecessary,  and  would  be 
intolerable,  to  enact  and  enforce  upon  the  inhabitants 
of  the  country.  Ordinances  and  by-laws  of  this  kind, 
are  enacted  for  the  government  of  men  in  cities,  and 
have  been  so  done  in  all  the  States  of  the  Union,  from 
the  first  colonization  of  the  country,  and  have  been  so 
done  in  England  from  the  earliest  period  of  its  known 
history.  These  ordinances,  though  peculiar  to  the  mu- 
nicipality which  enacts  and  enforces  them,  and  though 
different  from  the  general  laws  of  the  State  applicable 
to  all  the  people  of  the  State,  have  never,  for  such 
reasons,  been  supposed  to  be  invalid.  They  have  not 
been  deemed  obnoxious  to  the  objection  of  being  partial 
laws,  or  not   laws  of  the   land. 

On  the  contrary,  they  are  regarded  with  particular 
&vor.  The  fundamental  and  distinctive  principle  of 
English  and  American  government,  is,  to  dece^ralise 
administrative  and  legislative  power.  To  the  general  or 
central  government,  is  bestowed  the  enactment  and  ex- 
ecution of  laws  which  concern  the  people  generally  of 
the  whole  State,  and  which  are  properly  and  beneficial- 
ly applicable  to  the  whole  people.  To  the  local  and 
small  sub-divisions  and  districts  and  communities  of  the 
people,  are  confided  the  exercise  of  the  powers  oi  leg- 
islation and  administration,  suitable  to  the  peculiar 
needs  and  purposes   of  those  small  localities.      Govern- 
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meat  oi^aniscd  upon  this  principle,  is  supposed  to  be 
more  consonant  with  the  freedom  of  the  people,  and 
better  adapted  to  promote  the  safety  and  prosperity  of 
the  people,  than  where  the  legislation  and  adminlstra- 
tion  are  remote,  and  concentrated  in  the  hands  of  the 
central  authorities.  However,  this  may  be,  local  gov- 
ernment and  local  regulations,  and  especially  municipal 
incorporations  and  powers,  are  special  and  established 
and  legitimate  agencies,  and  exercise  of  governmental 
power   in   the  State  of   Tennessee. 

It  thus  appears  that  the  ordinances  and  modes  of 
administration  of  municipal  corporations,  are  not  invalid 
as  partial  laws,  for  the  reason  that  they  are  appli- 
cable only  to  persons  residing  or  being  within  the 
limits  of  the  municipality.  Of  course,  if  they  be  re- 
pugnant to  any  provisions  of  the  Constitution,  or  to 
any  statute  of  general  application  to  the  people  of  the 
State,  they  are  void.  But  they  are  not  void  because 
of  local  application,  or  local  enforcement,  or  because 
not  similar  to  laws  and  legal  proceedings  as  adminis- 
tered  in  the  courts  generally  of  the  State. 

With  these  views,  it  is  not  seen  tliat  the  evidence 
dmitted  upon  the  trial  in  the  Municipal  Court,  was 
mproperly  admitted.  The  testimony  was  taken  down 
by  the  Police  Court  at  the  trial,  there  in  the  presence 
of  the  defendant,  fece  to  fiice  with  the  witness,  an 
with  all  opportunities  of  cross-examination  and  develop- 
ment of  the  whole  testimony,  in  the  power  of  the 
witness  to  depose.  And  upon  the  trial  in  the  Muni- 
dpal  Court,  upon  appeal,  the  defendant  might  have 
had  any  other  testimony  within  his  power  to  procure; 
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and   also,   the  testimony  of  the   same   witneea,    could   he 
be  obtained. 

There  ia  no  error  in  the  denial  of  a  jury  to  the 
defendant,  nor  in  the  admission  of  the  testimony  re- 
duced to  writing  by  the  Police  Commissioner;  and  the 
judgment  is  affirmed. 


James  Heppeeman  vs.   E.  H.  Poeteb. 

1.  HrLLTTABT  OccuPANT.     Power  of  our  eovr^     Mmtieipol  laim  of  place 

l^in  operation.  The  right  of  a  military  oraaqjant  to  gOTem,  implies 
the  right  to  determine  in  what  maDiiei,  and  tlirough  what  agency,  auch 
gorenunent  is  to  be  conducted.  The  municipal  h.v»  of  the  place  may 
be  left  iu  operation,  or  suspended,  and  olheni  eafbroeii.  The  adminis- 
tration of  justice,  maj  be  left  in  the  hands  of  tbe  ordinary  officers  of 
the  lav;  or  these  may  be  euspended,  and  others  appointed  in  their 
place.  Ciril  rights  and  dvil  remedies  may  be  snspended,  and  military 
laws  and  courts  and  proceedings,  may  be  substituted  for  them,  or  new 
le^  remedies  and  cItiI  proceedings,  may  be  introduced. 

2.  Same.     Poner  <^  military  oeaipani  to  ereate  emait.    Dt  fado  govenaaenl, 

Ptea  ret  jaduata.  The  power  to  create  civil  courts,  exifta  by  the 
laws  of  war,  in  a  place  held  in  firm  poeBession  by  a  belligerent  military 
occgpant ;  and  if  their  judgments  and  decrees  are  held  to  be  binding  on 
all  pardee  during  the  period  of  such  occupation,  as  the  acta  of  a  dtjado 
government,  no  valid  ground  can  be  assigned  for  refusing  xa  them  a 
like  eflect,  when  pleaded  as  regjudieala  before  the  r^ular  judicial  Iri- 
bnuals  of  the  State,  uuce  the  return  of  peace. 


FBOH     MEMPHIS. 


This   csee    was    tried    at     the     April     Term,     1867, 
when   there  was  a  demurrer  to  defendant's  plea    of   res 
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judicaUi,  which  demurrer  was  overruled  by  the  Court; 
the  plaintiff  refused  to  reply,  and  final  judgment  was 
rendered  for  the  defendant;  plaintiff  appealed.  Judge 
Thomas    G.    Smith,    preeading. 

Wm.    M.    Randolph,    for  Heflerman. 

KoRTRECHT    &   Crapt,   for  Porter. 

H.  T.  Ellett,  Special  Judge,  delivered  the  opinion 
of  the  Court. 

This  suit  was  brought  by  Hefierman  gainst  Porter, 
in  September,  1865.  The  defendant,  among  other 
things,  pleaded  in  bar,  the  judgment  of  a  tribunal 
known  as  the  civil  commtssion,  created  by  order  of  the 
commander  of  the  United  States  forces  in  the  District 
of  Memphis,  in  April,  1863,  before  which  it  is  al- 
leged the  plaintiff  impleaded  the  defendant  concerning 
the  same  causes  for  which  the  present  action  is 
brought. 

The  plea  alleges  that  the  parties  were  both  resident* 
in  the  district  of  Memphis,  which  was  under  martial 
law  and  military  rule,  and  that  all  civil  courts  were 
suspended  therein ;  and  that  the  civil  commission  was 
oi^nized  by  the  military  commander  for  the  said  dis- 
trict, to  hear  and  det«rmine  all  complaints  and  suits 
instituted  by  all  loyal  citizens  of  the  United  States,  for 
the  collection  of  all  debts,  the  enforcement  of  all  con- 
trdcts;  and  in  other  respects,  to  fill  the  place,  and  per- 
form the  functions  of  the  ordinary  civil  courts  of  the 
country,  for  the  time  being;  and  that  persons  were  ap- 
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pointed  to  hold  the  said  commiBfflon;  their  judgmentB 
and  decisioDs  to  be  binding  and  final  when  approved 
by  the  said  military'  commander.  The  commencement  of 
proceedinga  before  the  said  commisdon  by  the  plaintiff 
f^ainst  the  defendant;  the  identity  of  the  causes  of  ac- 
tiou;  the  progress  of  the  suit;  and  the  final  judgment 
on  the  merits  in  favor  of  the  defendant,  afler  full  proof 
on  both  sides,  and  due  consideration  by  the  Court,  with 
the  approval  thereof  by  the  military  commander,  ate 
all   averred   in  the    plea  with  technical   precision. 

To  this  plea  the  plaintiff  demurred,  and  the  Court 
overruled  the  demurrer;  and  the  plaintiff  refusing  to  re- 
ply,  final  judgment  was  entered   for  the   defendant. 

There  are  other  pleas  and  demurrers  in  the  record, 
but  it  is   not  necessary   that  we   should   notice   them. 

The  defendant  seeks  to  give  effect  to  the  judgment 
of  this  tribunal  as  rea  judieata;  while  the  plaintiff  de- 
nies to  it  any  validity  whatever,  and  insists  tliat  the 
proceeding  was  coram  non  jiidice,   and   void. 

No  objection  is  stated  to  the  organization  of  the 
court,  its  mode  of  proceeding,  or  the  forms  of  trial, 
judgment,  or  execution ;  but  it  is  insisted  that  such  a 
court  is  unknown  to  the  constitution  and  laws  of  the 
State,  or  of  the  United  States,  and  that  it  was  not  within 
the  power   of  the  military  commander  to  create  it 

The  legal  principles  essential  to  the  proper  solution 
of  the  question  involved,  seem  to  have  been  iiiUy  con- 
sidered and  settled  in  several  recent  adjudicatioDS  by 
this   Court. 

In  Eutledge  vs.  ^agg,  3  Cold.,  554,  the  principles 
of  public   law   applicable   to  the   right   of   the  conqueror 
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to  establish  goverDments  in  conquered  territory,  are 
thos  stated :  "Ordinarily  the  right  of  one  belligerent  na- 
tion to  occupy  and  govern  the  territory  of  the  other, 
while  in  its  military  possession,  is  one  of  the  incidents 
of  war,  and  flows  directly  from  the  conqueror.  The 
constitution,  or  political  institutions  of  the  conqueror, 
are  not,  therefore,  looked  to  ibr  authority  to  establish  a 
government  for  the  territory  of  the  enemy  in  his  pos- 
session, during  its  military  occupation,  nor  for  the  rules 
by  which  the  powers  of  such  government  are  reflated 
and  limited.  Such  authority,  and  such  rules,  are  de- 
rived directly  from  the  laws  of  war,  as  established  by 
the  usage  of  the  world,  and  confirmed  by  the  writings 
of  publicists  and   the  decisions   of  courts." 

Having  thus  asserted  the  principle  of  public  law  that 
prevails  in  the  case  of  international  wars,  the  Court 
proceeds  to  state  the  rule  in  relation  to  territorial  or 
civil  wars,  thus:  "But,  pending  the  war,  the  revolted 
territory  actually  occupied  by  the  military  power  of  the 
United  States,  is  subject  to  the  laws  of  the  belligeient 
occupation.  The  authority  of  the  conqueror,  in  such  a 
case  is,  ex  luoessUaie,  paramount.  His  title  rests  on 
force,  and  is  measured  by  it.  He  may  suspend  die 
municipal  laws  of  the  State  or  district  thus  oocupied 
if  the  safety  or  interest  of  the  parent  government  de- 
mands it;  or  otherwise,  by  permission,  the  private  and 
muuicipal  laws  of  such  conquered  territory  remain  in 
force.  Under  this  doctrine,  which  seems  to  be  recog- 
nized by  the  laws  of  war,  the  President,  in  the  exer- 
cise of  his  constitutional  power  as  Commander-in-Chief 
of  the  army  and  navy,  and    the  military    officers  undcf 
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his  aathority,  nwy,  when  war  actually  exists,  whether  it 
be  territorial  or  foreign,  seize  the  enemy's  possessions, 
and  establish  a  temporary  government  and  laws  for  the 
territory  so  seized  and  occupied." 

And,  in  accordance  with  these  views,  it  was  held  in 
tiiat  ease,  that  the  appointment  of  Andrew  Johnson  by 
the  Secretary  of  War,  to  be  Military  Governor  of  the 
State  of  Tennessee,  with  power  to  establish  all  neces- 
sary  offices,   tribonals,   etc.,    was    legitimate   and   proper. 

In  Isbell  vs.  Farris,  6  Cold.,  426,  it  was  again  as- 
serted, "that,  in  'the  civil  war,  the  sovereign  govern- 
ment of  the  nation,  having  by  military  force,  made  con- 
quest of,  and  holding  in  firm  occupation  by  such  force, 
the  country  within  the  scope  and  boundary  in  which 
the  war  existed,  possessed  the  belligerent  power  to  or- 
ganize and  enforce  the  government  of  the  people  with- 
in the  country  so  occupied;  and  as  a  means  of  so  or- 
ganizing and  enforcing  government,  may  rightfully  ap- 
point suitable  functionaries,  directly  by  the  military 
commander  of  the  forces  occupying  the  country,  or 
throngh  the  agency  of  elections  held  by  the  people 
themselves,  pursuant  to  the  orders  of  the  military  offi- 
cer in  command."  ********  "The  pow- 
ers exercised  by  the  Military  Governor  to  establish  gov- 
ernment over  the  people,  in  the  manner  prescribed  by 
the  proclamation  of  January  7,  1864,  find  their  sanc- 
tion in  the  public  law  which  authorizes  the  sovereign 
belligerent  in  a  civil  war,  to  exercise  upon  the  insur- 
gwit  people,  to  some  extent,  the  belligerent  powers 
sanctioned  by  the  laws  of  war  in  the  case  of  an  in- 
ternational war.      The  laws  of  war  authorize  the  occu- 
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pyiog  ctoiqueror  to  organize  and  establish  government 
over  the  people  of  the  hostile  country,  subdued  and  held 
in  firm  occupation.  The  government  so  established  ea- 
dures  for  the  time  the  belligerent  occupation  continues, 
and  ends  with  the  restoration  of  peace,  and  the  resump- 
tion  of  the  TE^ular  municipal   government   of  peace." 

There  are  other  decisions  in  which  the  same  prind- 
pies  are  recognized,  to  which  it  is  onneoeasaiy  to  make 
particular  reference. 

These  elaborate  quotations  are  ^ven  to  show  that 
the  questions  as  to  the  power  of  the  commander  of  the 
military  forces  of  the  United  Stetes,  in  any  district  in 
the  insurrectionary  States,  held  in  firm  possession  by 
force  of  arms,  during  such  belligerent  occupation,  to  es- 
tablish such  temporary  government  in  such  district,  or 
any  part  thereof,  as  he  might  see  proper;  and  to  ap- 
point and  control  the  necessary  officers  and  agents,  and 
to  prescribe  the  modes  in  which  such  governments  should 
be   administered,   are   not    open  questions   in  this   Court. 

The  conclusions  that  have  been  thus  announced  are, 
moreover,  in  accordance  with  the  opinions  of  approved 
writers  on  public  law,  and  are  sanctioned  by  the  es- 
tablished usage  and  practice  of  our  government,  and  by 
the  decisions  of  its  highest  oourtfl:  Halleck  on  Int.  Law, 
776,  d  geq.;  id.,  830;  U.  S.  vs.  Kice,  4  Wheat,  246j 
Cross  v».  Harrison,  16  How.,  164;  Leitensdor&r  m. 
Webb,  20  How.,  176. 

This  right  to  establish  government,  is  not  at  all 
dependent  upon  the  right  of  conquest,  but  is  treated 
as  incident  to  the  mere  right  of  belligerent  occupation. 
A  nation  cannot  conquer    its  own  territory,  but  it  may 
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subdne  asd  occQp^  such  portiotts  of  it  as  are  made 
the  theat«r  of  an  iDsurrectioD  agfuOBt  its  authority. 
The  right  to  govern,  for  the  time  being,  is  necessarily 
embraced  in  the  right  of  subjugation  and  occupation, 
Halleck  says:  "If  a  fort,  town,  city,  harbor,  island, 
province  or  particular  section  of  country  belonging  to 
one  belligerant,  is  forced  to  submit  to  the  arms  of  the 
other,  such  place  or  territory  instantly  becomes  a  con- 
quest, and  is  subject  to  the  laws  which  the  conqueror 
may  impose  on  it;  although  he  has  not  yet  acquired 
the  plenum  dominium  d  viak.,  he  has  the  temporary  right 
of   possession   and   government."     p.   777. 

Government  of  such  territory,  while  so  held  in  mil- 
itary occupation,  is  no  less  a  duty  than  a  necessity; 
and  the  right  to  create  a  government,  or  rather  the 
right  to  govern,  implies  the  right  to  determine  in  what 
manner,  and  throt^h  what  agencies,  such  government 
is  to  be  conducted.  The  municipal  laws  of  the  place 
may  be  left  in  operation,  or  they  may  be  suspended, 
and  other  laws  put  in  force.  The  administration  of 
justice  may  be  left  in  the  hands  of  the  ordinary  offi- 
cers of  the  law,  or  these  may  be  suspended,  and 
others  appointed  in  their  place.  Civil  rights  and  civil 
remedies  may  be  suspended,  and  military  laws  and 
military  courts  and  proceedings  may  be  substituted  for 
them ;  or  new  tribunals  may  be  established,  and  new 
legal  remedies  and  civil  proceedings  may  be  introduced : 
Halleck,   380. 

The  conqueror  exercises,  for  the  time  being,  the 
powers  of  a  de  /acto  government;  and  the  jurisdiction 
and  authority  possessed  and    exercised  by  the  tribuoftls 
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created  by  him,  must  depend  upon  his  discretion.  In 
Ilia  respect,  the  act  of  every  military  commander  is  the 
act  of  the  Commander-in-Chief,  until  disapproved  or  an- 
nulled; and  is,  of  necessity,  to  be  obeyed  as  such. 
Whatever  the  Preadent  of  the  United  States,  as  Com- 
mander-in-Chief, might  do,  if  personally  present, 
may  be  done  by  the  superior  officer  in  command  of 
any  district,  unices  restrained  by  orders,  or  by  the  pe- 
culiar  nature    of  the    service    in    which   he  is  eagaged. 

The  establishment  of  legal  tribunals  for  the  adjudica- 
lion  and  protection  of  civil  rights,  is  the  most  favorable 
condition  for  the  conquered  people.  There  is  always 
more  or  less  security  in  a  judicial  body,  organized  ac- 
cording to  the  forms  of  law,  for  the  administration  of 
justice  according  to  the  rules  that  obtain  in  courts  of 
judicature.  There  is  a  dignity  and  responsibility  about 
such  a  position,  that  does  not  &il  to  command  a  decait 
regard  to  the  ordinary  rules  of  justice  and  of  right, 
or  to  mitigate  the  rigor  of  military  rule  to  some  de- 
gree of  harmony  with  the  humane  theories  of  modem 
warfare. 

If,  then,  the  power  to  create  such  civil  courts  exists, 
by  the  laws  of  war,  in  a  place  held  in  firm  posses- 
sion by  a  belligerent  military  occupation — and  if  tlieir 
judgments  and  decrees  are  held  to  be  binding  on  all 
parties,  during  the  period  of  such  occupation,  as  the 
acts  of  a  de  facto  government,  we  are  not  able  to  see 
OB  what  grounds  we  can  reiuse  to  them  a  like  effcrt, 
when  pleaded  as  res  jnriieata,  before  the  regular  jiifli- 
cial   tribunals   of  the    State,    since    the   return   of  peace. 

Our   attention   bos   been    called    to   the   action   of  Ute 
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Judge-Advocate-general  of  the  United  States,  in  July 
and  October,  1863,  in  two  cases  carried  up  to  the 
Secretary  of  War  from  the  action  of  the  Provost  Mar- 
shal at  Memphis,  in  undertaking  to  adjudicate  ques- 
tions of  civil  right.  In  his  report  on  these  cases,  to 
the  Secretary  of  War,  the  Judge-Advocate-general  ad- 
verts to  the  "civil  commis^on"  then  existing  in  Memphis, 
which  he  pronounces  to  be  "an  anomalous  and  irr^;u- 
lar  tribunal,  entirely  unauthorized  by  military  law," 
and  earnestly  advises  that  this,  and  any  other  court  or 
commission  of  like  character,  be  ordered  by  the  Secre- 
tary  of  War   to  be  dissolved. 

The  opinion  of  the  Judge-Advocate-general  is  en- 
titled to  great  respect;  but,  as  it  does  not  appear  to 
have  been  adopted  by  the  Secretary  of  War,  or  made 
the  basis  of  his  official  action,  it  loses  much  of  its 
weight  as  an  authority.  The  reasoning  on  which  tlie 
opinion  was  founded  not  being  given,  we  are  without 
the  aid  of  the  tights  which  guided  him  to  his  conclu- 
sions. Under  these  considerations,  and  with  great 
deference,  we  feel  constrained  to  adopt  a  different  view 
of  the  subject.  The  authorities  already  referred  to,  and 
the  reason  and  nature  of  the  subject  itself,  we  think, 
sustain  ns  in  this  view.  And,  in  this  connection,  we 
refer,  generally,  in  confirmation  of  our  opinions,  to 
the  a.ble  decision  of  Judge  Peabody,  in  the  case  of 
United  States  va.  Reiter  4,  Law  Reg.,  N.  9.,  535,  in 
which  the  validity  of  these  special  courts  of  justice 
oi^nized  imder  military  authority,  during  the  late  ivnr, 
and  their  rightful  jurisdiction,  not  only  in  the  most  im- 
portant  civil   mutters,   but,    also,   in   criminal   cases   of  a 
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capital   nature,   are   most  cogently   and   persnasively   vin* 
dicated. 

The  judgmeDt  of    the   Court  below  will  be  affinned. 


E.  W.  Rakdolph  el  als.  va.  Wm,  Metcalf  et  ab. 

1.  Tax  BAI^E  of  I^HD.    JudgmaU  of  eondenmalum  andar  the  Act  <^  1835. 

A  judgment  of  condemnation  for  the  aale  of  lands  for  t&iea,  under  the 
Act  of  1835,  which  does  not  conform  to  the  proviaions  of  the  Act,  and 
is  DOl  reaionablj  certain,  a  sale  of  the  land  onder  it  would  be  void. 

2.  Same.    S^port  t^  Tax  CoUedor.    Jvdgment  on  lame.     B^pugUeg  i^  jx^ 

fnerAa  <4  etrndemrtalum.  Where  the  report  of  the  taz-«olIectar  a^  ont 
thenameof  tlie  owner,  and  descrihee  the  laud  correctly,  but  the  otha 
itemA  required  b;  the  Act,  to-wit:  the  value  of  the  propert;,  amount  of 
taxes,  collector's  fees,  etc,  are  set  out  in  figures  without  the  UDoaot  of 
tasea,  coat,  etc.,  and  there  is  no  use  of  ths  word  dollars  orcenti^and  no 
abbreviation  mark,  word  or  character,  on  the  record  of  the  judgmetri  to 
indicate  the  amount  of  the  taxes  for  which  judgment  of  condemiu^on 
was  rendered,  the  judgment  is  void. 

3.  Saile.  JiidgniaUt  for  mU  qf  laiuU  tinder  the  Aet  if  1844,  Mme/uirae  utUeu 

Hit  thmmAatthelax  Sat  been  paid.  B;  the  first  Kction  of  the  Act  of 
1844,  sales  made  of  lands  for  non-payment  of  taxes  will  be  valid,  if  the 
report  of  the  tax  collector  and  judgment  of  oondemnation  shews ^at  the 
land  to  be  sold  lies  in  the  count;  in  which  it  has  been  reported  for  non- 
payment  of  taxes,  that  an  order  of  sole  has  been  issued,  that  the  sale  of 
the  land  has  been  duly  advertised;  and  the  sherifi^s  deed  reciting  these 
&i^  will  be  prima  ,/(icie  evidence.  Sales  made  in  accordance  with  the 
proviaioni  of  this  Act,  aw  concloaive,  unless  the  party  attadcing  than 
can  prove  payment  of  said  taxes  previous  to  the  judgment  and  order 

4.  Sau£.    iSiiTn«.      SaUt  not  insufficient  bteause  the  numbtr  <if  aera  and 

tanouttl  dwt  art  not  aemraUlj/  daUd,  No  sale  for  taxes  shall  be  deemed 
inaufficimit  because  the  number  of  acres  and  amount  of  taxes  due  aie 
not  accurately  statedj  but  if  they  are  stated  with  certainty  to  a  commwi 
intent,  it  will  be  a  good  sale. 
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5.  SaiR.    EKry  pidgmenl  of  a  Ctmri  rniut  ie  tn  doUan  aad  taUM,  and  tompieie 

tnthim  iMf.  Eveij  jadgment  in  scoort  of  reoord  must  be  rendered  in 
dollan  and  cents,  and  most  be  complete  within  itnlf,  and  cannot  be 
made  certain  bj  reference  to  other  entries  in  the  same  recx>rd. 

6.  Sajcx.     Saini^     Figura  tnliouf  sitmifmg  (a  utdMOte  /or  wAot  tA«y  ttond, 

arenoItu^IeteidM  a  judymaU.  The  jndgment  matt  riiow  definitely  the 
amount  of  lax  for  which  it  wu  rendered ;  figiuea  without  Bonie  nuurk 
indicating  for  what  they  stand,  ioacolDmn,  at  tbehead  of  which  is  the 
words,  Tax,  Coll.,  Clerk,  Pri.,  are  notmffident 

7.  I)tedbslhemeeemor<^loxeoUaelor,fAosaldland,iionly priwta/aeiemdaiee 

t^  lliefatUTt^ltd.  When  a  deed  for  land  whidi  has  tnen  sold  for  taxes, 
hai  been  made  hj  the  bdcccbsot  of  the  tax  collector,  and  recita  that 
he  sold  the  land  under  a  regular  order  of  sale,  or  a  vaiditumi  txponae 
that  bad  JBBUed  to  him,  it  is  only  prima  Jaeie  evideuoe  of  the  bcti  re- 
cited in  the  deed,  and  may  be  ttitatud. 

8.  Sajix.     Z<9>i8  t^  lime  afler  tait  qf  Umd,  be/ore  the  extaOion  of  a  deed. 

Pfoef  to  rdnUpremtmptiim  erealtd  bg  tLatuU.  If  there  hae  been  a  great 
lapn  of  time  from  the  sale,  before  the  execution  of  the  deed,  the  evi- 
dence of  the  (Acer  execnting  the  deed,  that  he  knew  nothing  of  the 
£uIb  ledted  tberdn,  will  be  lofficienl  to  rebut  the  prSBumption  created 
by  the  statute. 

9.  Sakk.     WtHoJ  wnditiomeijMnuia  vmxtheimthehaiidM^eoQettor,vih>nl}ie 

bmdUtiM.  AneiMinlii«*hriffadeednnUeBifde»ee<iff}iigfael.  No 
poiaertaadlafierAtiiritttretvmed.  It  must  appear  from  the  record,  that 
a  writ  of  vtra^itwiii  exponu  was  issued,  that  itoome  to  the  hands  of  the 
colleotor,  and  that  while  the  writ  was  in  his  hands,  1m  made  the  sale  of 
the  land.  The  Tetntal  in  Uie  sheriff's  deed,  is  noeridenceof  this  Eut; 
his  power  to  sell  is  deriTod  from  the  fi.  fa.  in  his  hands ;  and  it  ceases 
npon  the  return  of  the  writ. 

10.  Bams.     Fmdtfiont  ccpona*  and  fi.  fa.  the  tame.     There  is  no  difierence 

between  t  vmdilioai  eaponae  tai  n /L  fa.;  oneortheotharmaatbein  the 
hands  of  the  shoi^  to  make  sale  of  lands  by  him,  for  non-payment 
of  (axee,  valid. 

11.  Bakk.  Polity  t^  laus  HI  Ttferenet  Ut  tax  nUt,  Zaa  in  T^erenee  to  take 
fyrtiaetfto  be  UbtraUg  euaiA  mil.  The  policy  of  law  appears  to  be,  that 
Jtidgmeoti  and  (alea  of  lands  for  taxes,  shall  be  held  good,  if  there  has 
been  a  reasonable  compliance  with  the  law ;  and  that  the  laws  relating 
to  lax  nka,  shall  leceive  a  liberal  oonslniction. 


FSOU  MEMPHIB. 


At  the  Term,  1868,    ibere  was  a  verdict 

and  judgment   ia  Qua  cause,  for  the  plaintifi,    and    an 
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appeal  to  tbk  court  by  the  defeodants.      Judge  Jambs 
O.    Pi&BCE,  presiding. 

Heiskell,  Scott  &  Hbiskell,  for  plaintiff  in 
error. 

Hutchinson  &  Townsend,  and  William  M.  Ran- 
dolph, for    de^dants  in  error. 

James  O.  Shackblfohd,  J.,  delivered  the  opinion 
of  the  Court. 

This  suit  is  an  action  of  ejectment,  brought  in  the 
Law  Court  of  Memphis,  by  the  heirs  of  William  Met- 
calf,  to  recover  the  possession  of  a  lot  in  the  City  of 
Memphis,  known  on  the  plan  of  the  city,  as  No.  41. 
The  facts  necessary  to  be  stated  tc  understand  the 
principles   involved,   are  substantially  as   follows: 

William  Metcalf,  the  ancestor  of  the  defendants  iB 
error,  was  the  owner  of  the  lot  in  controversy,  by 
purchase.  He  had  an  agent  residing  in  the  City  of 
Memphis,  who  had  control  of  the  lot,  and  attended  to 
the  payment  of  the  taxes.  In  1845,  tihis  lot  was  re- 
ported for  the  non-payment  of  the  taxes  for  that  year, 
to  the  January  Term,  1867,  of  the  Circurt  Court.  In 
February  following,  during  stud  term,  a  judgment  of 
condemnation  of  this  lot  in  suit,  was  rendered,  and 
it  was  directed  by  the  court,  to  be  sold  for  the  pay- 
ment of  the  taxes,  costs  etc.,  thereon.  The  report  of 
the  collector  upon  which  the  order  of  condemnattoa  was 
made,  is   as   follows: 
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Wm.MetcalCj  I    41    I   600  1 126  1 100 1 150  1 160 1    60    I 

Afterwards,  in  July,  the  lot  in  controversy,  waa  sold 
by  the  collector,  and  B.  T.  Dowell  became  the  pur- 
chaser. The  taxes  due  for  the  year  1847,  not  being 
paid,  a  report  similar  to  the  one  set  out  vas  made, 
and  a  judgment  of  condemnation  had.  The  same  par- 
ly became  the  purchaser  at  the  time  of  the  sale  of 
the  lot  in  controversy.  It  was  occupied  by  the  tenant 
of  William  Metcalf,  and  oontinued  in  his  possession 
until   1852,  when,   for  some  cause,  the  house  was  pulled 

The  taxes  upon  the  lot  were  annually  p^d  by  Wil- 
liam Metcalf,  until  his  death,  in  1856,  or  1857,  and 
by  his  heirs,  until  the  possession  was  obtained  by  the 
plainti&  in  error,  in  1859.  There  is  some  testimony, 
that  the  taxes  upon  this  lot  were  paid  in  1846  and 
1847,  by  the  agent  of  William  Metcalf,  tbot^h  it  is  not 
satisfactory.  It  appears  in  1859,  the  pl^ntifi^  in  error, 
obtained  by  some  means,   the   possesaon   of   the  lot. 

A  bill  was  filed  by  the  heirs  of  Metcalf,  in  the 
Chancery  Court  at  Memphis,  in  May  1859,  against  the 
purchaser  and  the  collector,  to  remove  the  cloud  upon 
the  title,  and  to  enjoin  the  oollector  or  his  successor 
ftonx  making  a  deed  to  Hie  purchaser.  An  injunction 
was  awarded  on  tlie  28th  of  October,  1859.  This 
smt  was  brought  on  the  27th  of  March,  1861.  The 
complunants    by    leave    of  Uie  Coart>    di^nissed    l^dr 
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bill.  Od  the  28tb  day  of  March,  1861,  the  deed  to 
A.  Dowel  was  executed  and  acknowledged  by  George 
R.  Powel,  the  raTenDe  collector,  and  suoceesor  of  James 
'  Neal,  which  deed  recites  the  feet  of  the  non-payment 
of   the  taxes   for  the  years   1846  and   1847. 

The  deed  recites  the  judgment  of  oondemnation,  the 
award  of  sale,  the  issuing  of  the  order  of  sale,  that  the  lot 
was  duly  advertised  and  sold,  that  the  same  was  purchased 
by  A.  Dowel,  B.  A.  Dowel  and  Wm.  Griffin,  for  the  sum 
of  $5.75,  the  amount  of  the  taxes,  costs  and  charges,  and 
conveys  the  lot  to  A.  Dowel,  and  his  heirs;  the  deed 
bears  date  on  the  28th  of  Feb.,  1861.  Afterwards  B. 
F.  Dowel  and  Wm.  Griffin  were,  by  leave  of  the  Court, 
permitted  to  be  made  parties  defendant  to  the  suit. 
They  introduced  and  read  in  evidence,  two  deeds  exe- 
cuted on  21st  day  of  January,  1867,  to  them,  for  the 
lot  in  question,  by  Philip  Garvin,  the  tax  collects 
for  the  year  1867,  of  the  county  of  Shelby,  in  which 
he  recites  the  non-payment  of  the  taxes  for  the  years 
1846  and  1847;  the  report  and  judgment  of  condem- 
nation, the  dne  advertisement  and  sale  of  the  lot 
by  James  Neal,  the  former  tax  collector  of  Sbelt^ 
County;  the  purchase  by  Alf.  Dowel  and  B,  F.  Dowel, 
whom  he  states  were  partners  in  the  purchase  of  the 
lot.  This  deed  was  duly  acknowledged.  It  appeals 
from  the  testimony  of  the  collectors,  Greo.  W.  Powel 
and  Philip  Garvin,  who  executed  the  deeds,  they  knew 
nothing  of  the  &cts  recited  in  the  deeds  executed  "it; 
them,  but  made  the  same  because  they  thought  it  their 
official  duty. 

The  charge  of  the  Court  is  very    loog  and   prolix. 
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and  13  exceptionable.  A  verdict  -waa  rendered  for 
Metcalf' B  iiai9,  and  an  appeal  was  taken  to  this  Court. 
Various  questions  have  been  argued,  but  we  deem  it 
only  necessary  to  notice  those  that  go  to  the  merits  of 
the  case;  and  tihough  the  charge  of  the  Court  may  be 
erroneona,  if  we  can  ace  from  an  investigation  of  the 
case,  the  plaintiffs  in  error  have  no  title  upon  which 
they  can   recover,    the  judgment    ought  to   be     affirmed. 

The  prooeeding  under  which  the  lot  in  controver- 
sy was  sold,  is  under  the  fourth  section  of  the  Act  of 
1835,  which  provides,  in  case  there  shall  not  be  any 
goods  and  chattels  on  which  the  sheriff  or  collector  can 
make  distress  for  public  taxes,  it  shall  be  the'  duty  of 
the  sheriff  or  collector,  to  make  report  thereof  to  the 
Circuit  Court  of  his  county  at  the  first  term  in  each 
year,  for  the  preceding  years;  which  report  shall  be 
in   the  following  form  as  near  as  may  be,   to-wit: 

"I,  A  B,  sheriflf  or  collector  of  the  public  taxes,  for 

the  county    of  ,   do   hereby,    report    to  court  the 

following  tracts  of  land,  town  lots,  as  having  been  given 
in  for  taxes  for  the  year,  and  the  taxes  thereon  remain 
due  and  unpaid,  and  the  respective  owners  thereof  have- 
no  goods  and  chattels  within  my  county  on  which  I 
can  distntin  for   the  taxes,   to-wit :    A  B,  one  tract  of 

land, acres,  lying  in  civil  district  No.  — ,  valued 

at  t ,  taxes  ." 

Such  is  the  form  given  in  the  Act.  How  far  has 
this  provision  of  the  law  been  complied  with  in  the 
report,  condemnation  and  sale  of  the  lot  in  suit?  The 
report  of  the  collector  sets  out  the  name  of  William 
Metcalf  the  owner.      The    number    of  the  lot    is  cor- 
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rectly  described.  The  other  items  in  figures  are  set  out 
without  any  designation  of  the  amount  of  taxes,  costs, 
^ic.  There  is  no  use  of  the  words  dollars  or  cents, 
,nor  is  thra%  any  abbreviation,  mark,  word  or  charac- 
ter OD  the  record  of  the  judgment  to  indicate  the 
amount  of  the  taxes  for  which  the  Judgment  of  con- 
demnation was   rendered  against  the  land. 

The  form  of  the  judgment  is  prescribed  in  the  — 
aection  of  the  Act  of  1835.  Does  this  judgment  of 
condemnation  reasonably  conform  to  the  Act,  and  is  it 
reasonably  certain?  By  the  provisions  of  the  first  sec- 
tion of  the  Act  of  1844,  it  is  provided,  that,  in  all 
cases  of  sales  of  land  hereafter  made  for  public  taxes 
under  the  provisions  of  the  laws  now  in  force,  it 
shall  be  sufScient  to  make  such  sale  valid,  and  com- 
municate a  good  title  to  the  purchaser,  that  the  land 
sold  lies  in  the  county  in  which  it  has  been  reported 
for  non-payment  of  taxes  thereon ;  that  it  has  been  duly 
reported,  that  an  order  of  sale  has  be^i  awarded, 
and  that  the  sale  of  said  land  has  been  duly  author^ 
'  ized.  To  establish  these  facts,  the  sheriff's  deed  redt- 
ing  their  existence  shall  be  prima  facie  evidence;  and  all 
judgments  or  orders  of  sale  shall  be  conclo^ve  unless 
the  person  wishmg  to  show  the  irregularity  of  the  same 
can  prove  the  taxes  were  duly  paid  before  such  judg- 
ment or  order  of  sale  was  rendered.  By  the  fourtii 
section  of  the  Act,  it  is  provided,  no  sale  shall  be 
deemed  insufSdent  because  the  number  of  acres  is  not 
precisely  named,  nor  the  amount  of  taxes  precisely  giv- 
en; but  if  the  same  is  stated  with  certainty  to  a  com- 
mon   intent,   it    shall  be   sufBcient;     and   all   laws  upon 
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the  subject  of  tas   eaies   shall  receive  a  liberal  oonstruc- 
taon. 

The  evident  inteDtion  of  the  Legislature  was,  that 
the  judgment  and  sale  of  land  for  taxes  should  he  held 
good,  if  there  was  a  reasonable  compliaDce  with  the  law. 
Let  us  test  this  condemnation  and  sale  bj  the  provis- 
ions of  the  Act  of  1844:  The  name  of  the  owner  of 
the  lot  is  correctly  given;  the  number  is  properiy  set 
forth,  but  the  record  fails  to  disclose,  with  certainty  to 
a  Oommou  intent,  the  amount  of  the  taxes,  costs,  etc. 
We  see  the  figures  600  under  the  head  of  value,  126 
under  tihe  head  of  tax,  100  under  the  head  of  Col., 
160  under  that  of  clerk,  etc.  There  is  nothing  to 
^ow  for  what  these  figures  stand;  whether  they  rep- 
resent dollars  or  cents,  or  dollars  only.  There  is  no 
mark  to  designate  the  meaning.  It  is  said  we  may 
read  the  report  and  judgment  of  condemnation,  and 
knowing  the  statute  under  which  said  judgment  was 
rendered,  would  understand  its  proper  connection,  mean* 
ing  and  object;  but  the  Act  provides,  the  same  must 
be  stated  with  certainty  to  a  common  intent.  Is  this 
so?  We  think  not.  There  is  nothing  to  show  for 
what  they  stand;  whether  for  dollars,  cents,  or  what 
they  indicate.  The  law  provides,  alt  judgments  in 
courts  of  record  shall  be  rendered  in  dollars  and  cente, 
and  all  executions  shall  issue  accordingly,  sec.  1942  of 
the  Code.  We  cannot  say  from  this  record,  what  the 
amount  is  for  which  the  lot  was  condenmed  to  be  sold 
for  the  taxes,  costs  and  charges.  A  judgment  must  be 
complete  within  itself;   it  cannot  be  made  certain  by  ref- 
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erence  to  other  entries  in  the  same  record:  McClelland 
vs.  CorBwell,  2  Cold.,  300. 

It  vas  settled  hy  the  Supreme  Court  of  Illinois,  20 
111.,  338,  that  tlie  judgment  most  clearly  show  the 
amount  of  the  tax  for  which  it  vaa  rendered.  The 
figures  248,  witfaont  some  m&rk  indicating  for  what  they 
stand,  in  a  column,  at  the  head  of  which  is  the  word 
"tax,"  is  not  sufficient:  See  also  Blackwell  on  Tax 
Titles,  202. 

This  question  came  before  the  Supreme  Court  of  the 
United  States,  reported  in  1  Wal.,  398;  in  which  it 
was  held,  where  there  was  no  mark,  word  or  character) 
on  the  record  of  the  judgment,  to  indicate  the  amount 
of  the  taxes  for  which  it  was  rendered  against  the  land, 
the  judgment  was  void.  The  facts  of  that  case  are 
very  similar  to  the  case  under  consideration.  We  are 
satisfied,  upon  principle  and  authority,  the  judgment 
rendered  against  the  lot  in  controversy,  condemning  it 
&r  sale  for  the  taxes  for  the  years  1846  and  1847,  ia 
void,  and  the  sale  communicated  no  title  to  the  pur- 
chaser. 

We  might  rest  the  case  here,  as  the  judgment  being 
void,  is  deci^ve  of  the  question.  But  we  deem  it 
proper  to  determine  other  questions  arising  upon  the 
recforl.  It  appears  the  lot  was  sold  in  1847  and  1848, 
for  the  taxes,  and  the  deed  was  not  executed  until 
1861,  by  Powell,  the  sueceseor  of  NeaJ.  The  testimony 
of  this  officer,  is,  that  he  knew  nothing  of  the  reuta- 
tions  in  the  deed;  that  he  executed  it  in  obedience  to 
what  he   thought    his    official    duty.       Here,   more   than 
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twelve  years  liad  elapsed  from  the  sale  of  the  property 
until  the  execution  of  the  deed.  In  the  very  nature 
of  things,  the  officer  oonld  know  nothing  of  the  trans- 
action; and  after  such  a  lapse  of  time,  there  is  reason- 
able preaomption  of  abandonment.  But  be  that  as  it 
may,  it   is  unnecessary   for   us  now   to  decide. 

The  statute  provides,  it  shall  be  sufficient  to  make 
the  sale  valid  and  communicate  a  good  title  to  the 
purchaser,  that  the  land  sold,  lies  in  the  county  in  which 
it  has  been  reported  for  the  non-payment  of  the  taxes 
thereon;  that  it  has  been  duly  reported;  that  an  order 
of  sale  has  been  awarded;  and  that  the  sale  of  said 
land  has  been  duly  advertised;  and  to  establish  these 
&cts,  the  sheriff's  deed,  reciting  their  existence,  shall 
be  prima  facie  evidence. 

These  iacts  are  recited  by  the  deed  of  the  successor 
of  the  collector  who  sold  the  lot.  He  deed  further 
recites,  that  he  sold  the  lot  under  a  r^pilar  order  of 
sale,  or  vmdMiom  estrponae,  that  issued  to  him.  The 
testimony  of  the  officer  who  made  the  deed,  Is,  that 
he  had  no  knowledge  of  the  facts;  that  he  made  the 
deed  in  obedience  to  what  he  thought  his  duty.  Ordi- 
narily, the  recitations  in  a  sheriff's  deed,  are  evidence  of 
the  &ct8,  so  &r  as  made  evidence  by  the  statute;  but 
the  fects  recited  are  only  jnima  facne  evidence  of  such 
&ct8,  and  may  be  rebutted.  In  the  case  before  the 
Court,  the  lapse  of  time  from  the  sale  to  the  execution 
of  the  deed,  is  such,  that  the  proof  of  the  officer,  that  he 
knew  nothing  of  t^e  &cts  recited,  is  sufficient  to  rebut 
the  presumption  created  by  flie  statute.  But,  looking  to 
the  record,  we  see  the  lot  lay  iq  the  county;  that  it  was 
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reported  for  the  Don-payment  of  the  taxes;  that  an  order 
of  sale  wa£  awarded.  There  is  nothing  in  the  record  to 
show  it  was  AtAy  advertised,  except  a  report  of  the  office 
to  court,  that  he  had  advertised  the  same.  There  is 
nothing  in  the  record  to  show  any  order  of  sale,  or 
venditioni  exponas,  ever  came  to  the  hand  of  Hie  col- 
lector who  made  the  sale,  or  whether  he  had  any  pro- 
cesB  in  his  hands  at  the  time  of  the  sale.  In  the  case 
of  Gaogh  and  Wife  va.  Henderson,  2  Head,  632,  this 
Court  held  the  recitals  in  a  sheriff's  deed,  made  boob 
after  the  sale,  that  he  had  the  writ  in  his  hands,  is 
not  evidence  of  the  &ct.  And  there  is  nothing  in 
this  record,  to  show  that  any  order  of  sale,  or  vendUvmi 
exponas,  ever  issued,  or  that  the  sheriff  or  collector  sold 
the  lot  under  any  process  in  his  hands.  The  redtal 
in   the  collector's  deed  is   no  evidence  of  this  fiict. 

This  is  essential  J  without  such  order  or  process  in 
his  hands,  the  officer  had  no  authority  to  make  th« 
sale;  and  to  make  the  sale  valid,  it  should  affirma- 
tively appear  it  had  issued  to  him  before  the  sale.  In 
judicial  sales,  the  property  of  the  debtor  cannot  he  sold 
and  held  by  the  purchaser,  without  proof  of  judgment 
and  execution.  An  order  of  sale,  or  venditioni  eaiponat, 
in  cases  of  this  character,  is  indispensable.  Though 
the  order  of  sale  may  not  come  under  the  name  of 
any  common  law  execution,  yet  it  comes  clearly  within 
the  functions,  and  supplies  the  place  of  an  execution. 
It  is  a  process  issuing  from  a  court,  to  enforce  a  judg- 
ment, and  according  to  well  settled  principles,  an  officer 
cannot  sell  real  estate  without  it:  6  Wallace,  566 ;  3 
Haywood,   38;    Blackwell    cm    Tax    Titles,    251.      The 
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sberiff,  ia  the  levy  and  sale  of  land,  acts  under  a  mere 
naked  pover  conferred  hj  the  process,  and  to  Ije  eze- 
cated  in  conformity  to  its  directions.  The  power  ceases 
on  the  return  day  of  the  writ,  and  untU  that  power 
is  resumed,  no  valid  sale  can  be  made:  Overton  vs. 
Perkins,   10  Yerger,   328. 

There  is  no  difference  between  a  venditioni  eaytonca 
and  a  JL  fa.;  one  or  the  other  a  sheriff  most  have,  to 
act  onder:  1  Swan,  142.  It  follows,  therefore,  diere 
being  no  writ  of  vendiHom  exponat,  under  which  the 
collector  sold  the  lot,  the  sale,  for  that  reason,  is  void. 

Other  questions  have  been  discossed  with  much  learn- 
ing and  ability;  but,  inasmuch  as  we  are  of  opinion 
the  sale  is  void  for  the  reasons  slated,  it  is  unnecessary 
for  tis  to  express  any  opinion  upon  them;  and  though 
the  Circnit  Judge  erred  in  his  instruction  to  the  jury, 
we  are  satisfied  the  plainti^  in  error  have  no  title; 
and  the  judgment   must  be  affirmed. 


Addbews,  J.,  concurred    in  the  result,  on  the  first 
ground  above    mentioned. 


BROWNSVILLE: 
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The  Mayor  and  Aldebmen  op  Memphis  vs.  Joseph 
Lenohb. 

^TATDTB  OF  iiununoira.  Bigia  by  preteripUmi,  Munieiptd  Carporatioit. 
Side  walia  and  pMic  itrteU.  In  1856,  the  Major  and  Aldermen  of 
Memphis,  granted  Lenore  upon  hii  application,  permiBraon  to  mafce  an 
entrance  to  the  buBemeut  of  hU  honae,  on  Madiw>n  Btie^  b/ astiurway  00- 
cQpjing five  feet  of  the  public  side  walk,  which  Btui-wajbehaaueedon- 
til  the  bring^g  of  tliia  action.  By  an  ordinanoe  posBed  in  1867,  re- 
qniriiig  the  remoToI  of  all  obstniclionB  from  the  public  streets  and 
ude  walks,  and  the  doNSg  ap  of  all  entiances  to  basemeoM  of  build- 
ings, where  thej  encroach  upon  the  side  walks.  Held,  that  the  hold- 
ing of  Lenore  being  bj  permiesioD,  it  was  not  adverse,  and  he  acquired 
DO  right  h7  prescription,  and  the  statute  of  limitations  does  not  run 
against  the  government ;  and  therefore,  tm  adverse  possesion  for  the 
time  pr«ficribed  by  the  statute,  would  not  be  an  available  defense  against 
this  action. 


FBOH   MEMPHIS. 


This  case     was   tried   at    Uie  — Term,   1868, 

when  there  was  a  judgment  for  the  defendant;  the 
Mayor  and  Aldermen  appealed.  Judge  Geoboe  W- 
Waldeon,  presiding. 

J.    O.    PlEBCE  &   Dix,    for    Mayor    and    Aldermen. 

Wm.    H.    Stephens    &    Thomas     R.    Smith,    for 
lienore. 

Hbnby     G.    Smith,    J.,    delivered    the    opinion    of 
the  Court. 
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In  1866,  the  Mayor  and  AldermeD  of  Memphis, 
upon  the  application  of  Joseph  L^iore,  granted  to  him 
penuifeion  to  make  an  entrance  to  the  baeement  or 
cellar  of  his  hoose,  on  Madison  Street,  hj  a  descend- 
ing stairway,  occupying  a  space  extending  out  from  the 
vail  of  the  house,  of  the  width  of  five  feet  of  the 
public  sidewalk  of  the  street.  Lenore  acting  under 
such  permission,  ccmstructed  the  stfurw&y,  and  has  used 
and  enjoyed  the  same  for  the  benefit  of  the  house, 
until  and  since  the  beginning  of  this  action.  In  1867, 
the  Mayor  and  Aldermen  enacted  an  ordinance,  re- 
quiring the  removal  of  all  obstructions  from  the  sidewalks 
of  the  public  streets,  and  the  dosing  np  of  all  entran- 
ces to  basements  of  buildings,  where  such  entrances 
encroach  on  the  public  sidewalks. 

Lenore  being  duly  notified  of  tiie  ordinance,  and 
required  to  close  up  his  stairway,  reAised  and  n^lectett 
to  do  so;  and  thereupon,  the  Mayor  and  Aldermen 
instituted  this  proceeding  before  the  Police  Kecorder, 
to  recover  the  penal^  prescribed  for  violation  of  the 
ordinance. 

The  defense  set  up  by  Lenore  is,  that  tiie  grant 
of  permission,  and  the  expenditure  of  money  by  him, 
to  oonstruct  the  sUurway,  and  the  long  and  continued 
use  and  enjoymmt  of  it,  oonfor  upon  him  a  right  of 
property,  not  subject  to  be  divested  or  terminated  by 
the  Mayor  and  Aidennen,  and  estop  them  &om  re- 
voking the  permission. 

The  defense  is  without  merit.  The  only  effect, 
which  can  be  given  to  the  permission  granted,  is  of  a 
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Hoense  determinable  and  removable  at  the  will  of  the 
Mayor  and  Aldermen.  Nothing  more  than  that  was 
granted,  or  intended  to  be  granted,  or  nnderetood  to 
be  granted,  when  the  application  waa  made  and  the 
permission  given.  The  transaction  has  in  it  nothing 
of  the  quality  of  contract  upon  consideration  between 
the  parties;  nor  a  surrender  or  ahandonm^it  or  release 
by  the  city  to  Lenore,  of  the  right  of  the  public  to 
the  unobstructed  use  of  any  part  of  the  fddewalk, 
nor  of  any  estate,  interest,  or  right  to  Lenore,  which 
he  can  maintain  or  hold,  against  the  will  of  the 
Mayor  and   Aldermen. 

The  use  and  possession  of  the  stairway  being  by 
permission,  was  not  adverse,  and  therefore  can  ^ve 
him  no  right  by  prescription  or  kpee  of  time.  More- 
over, the  lapse  of  time  in  the  case  has  not  been 
enough  to  raise  the  bar  of  the  statute  of  limitations; 
and  besides,  the  bar  of  the  statute  of  limitations,  does 
not  nm  against  the  government,  and  therefore,  an  ad- 
verse possession  for  the  time  prescribed  by  the  statute, 
would  not  be  available  as  a  defense  i^ainst  the  pro- 
ceeding of   the  city  to  abate  the   nuisance. 

In  this  view  of  the  matter,  it  is  unnecessary  to  con- 
«der,  whether  and  to  what  extent,  the  city  can,  by 
contract,  grant  to  an  individual  a  portion  of  a  public 
street,  and  estop  itself  from  resuming  and  enforcing  the 
right  of  the  public  to  the  unobstructed  use  of  the  por- 
tion of  street  so  granted.  Ko  contract  or  grant  of  the 
kind   exists  in   this  case. 

And  it  is  alike   unnecessary,  to   consider  wheth^  fhe 
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city  can  sorpender  or  abandon  the  public  easement  of 
way  in  part  of  a  street,  so  as  to  exclude  the  public 
from  the  right  to  the  unobstructed  use  of  such  part. 
Here,  there  has  been  no  euch  surrender  or  abandon- 
ment,  nor  any  intent  so  to   do. 

The  obstruction  of  the  sidewalk  of  a  public  street, 
IB  a  nuisance,  and  a  comiuon  nuisance.  An  ordinance 
of  the  city,  to  abate  such  a  nuisance,  or  to  inflict  on 
the  person  making  it,  a  pecuniary  penalty  for  its  exist- 
ence or  continuance,  is  reasonable  and  proper,  and  ought 
to  be  enforced  by  the  courts.  It  may  be  admitted 
that  the  obstruction  in  the  present  case,  was  not  a  nui- 
sance, punishable  by  penalty,  at  the  instance  of  the  city, 
so  long  as  the  permission  remained  unrevoked.  It 
became  a  nuisance,  after  the  permission  was  revoked, 
and  Lenore  had  notice  of  the  revocation;  and  the  fail- 
ure to  remove  it,  was  properly  punishable  by  pecuniary 
penalty.  And  the  city  may  abate  and  remove  it  by. 
the  police  power,  if  not  abated  and  removed  by  Lenore. 

Reverse  the  judgment. 


BROWNSVILLE: 
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A.  H.  DouGLASB  VS.  David  C.  Cbobs. 

PliKUiINa  iWD  FBAtTFtCB.  Denial  if  ariUen  uufrwnent  under  oalk. 
FlairOiff  miul  prove  ila  «Mett(ion.  Where  the  plaintiff  in  ao  acdon  to 
recoTW  damages  for  a  breach  of  contract,  declares  spedallj  upon  a 
written  inatmment,  bj  which  the  defendant  acknowledged  the  reception 
of  cuiain  promisBory  notes,  and  promited  to  have  them  pioperlj  in- 
domed  and  returned  to  the  plaintiff,  anch  written  instnuneDt  is  the 
foundation  of  the  action ;  and  upon  the  trial,  the  plaintiff  is  not,  tinder 
the  Code,  required  to  prore  its  exscndon  b^  the  d^endant,  nuleae  mch 
execution  is  denied  under  oath. 


FROM   HEHPHI8. 


Upon  tbe  trial  of  this  cause  in  the  Ijaw  Court  of 
Memphis,  there  waa  a  judgment  in  favor  of  the  defend- 
ant; and  an  appeal  by  the  plaintiff.  Judge  Jaues 
O.  PlEBCE,  presiding, 

Heiskell,  Scott  &  Heiskell,  for  the  pluntiff  in 


Ayebs  and  Randolph,  for  the  defendant  in  error. 

OiX)IiOE  Andrews,  J.,  delivered  the  opinion  of  die 
Court. 

This  was  an  action  of  asBumpsit^  brought  by  Dong- 
lass  &  Co.,  against  Cross.  The  declaration  made  pn> 
fert  of  the  following  agreement,  whioh  was  set  foi^  in 
hxBO  verba,  to-wit: 
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"fl50.00  On  or  before  the  Bret  day  of  March,  1859, 
I  promiae  to  pay  R.  K.  Sullivaut,  the  sum  of  one 
hundred  and  fifly  doll&rs,  for  value  received  of  him. 
This,  February   16,  1858. 

"J.  S.  Maoniss." 
"$575.00        On  or   before   the  25th    Deoember    next, 
we,   or  either  of   us,   promise   to   pay  to  J.  S.  Magniss, 
or  order,   the  sum  of  five   hundred   and   seventy-five  dol- 
lars, for   a   n^ro   boy,   named   Peter.     Jan.    11,  1858. 
"O.  Field, 
"B.  R.  Small, 
"W.  H.  Chambees." 
"The  above  are  copies  of  notes  received  on  this  day, 
from   A.   H.   Douglass    &   Co.,    to    have    them    properly 
indorsed    and   returned  to  ttiem    without  delay. 

"David  C.  Cro69." 
"Memphis,  Jan.  10th,  1858." 

The  declaration  allied  that  the  defendant  had  wholly 
failed  to  have  said  notes  properly  indorsed,  and  had 
&iled  to  return  them  to  the  plaintifTs,  as  he  undertook 
to  do;  and  that  defendant,  though  often  requested,  yet 
wholly  foils  to  return  said  notes,  or  to  account  with 
plaintids  for  them.  By  reason  whereof,  plainti^  say 
they  are  damaged  to  the  sum  of  one  thousand  dollars, 
for   which  they   sue. 

The  defendant  pleaded  Jion  assumpaU;  set  off;  and 
a  special  plea  of  fraud  on  the  part  of  the  pluntifis  in 
the  transaction  out  of  which  the  above  agreement  arose. 
None   of  the  pleas   were  sworn   to. 

The   Code   provides  aa  follows : 

"Sec.  2909.  All  pleas  which  deny  the  execution  or 
assignment  by  the  defendant,  his  agent,  attorney,  or 
27 
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partner,  of  aay  iii6trameDt  in  writing,  the  foundation 
of  the  suit,  whether  produced,  or  ali^;ed  to  be  lost  or 
destroyed;  and  all  pleas  since  the  laat  C(mtinuance,  shall 
be  Hwom  to." 

"Sec.  3777.  Every  written  contract,  instrument,  or 
signature,  purporting  to  be  executed  by  the  party  sought 
to  be  charged,  his  partner,  agent,  or  attorney  in  feet, 
and  constituting  the  foundation  of  an  action,  is  ooocla- 
»ve  evidence  against  such  party,  unless  the  executitHt 
thereof  is   denied  under   oath." 

At  the  trial  of  the  cause,  the  phuntiffe  produced  an 
affidavit  of  the  loss  and  non-payment  of  the  instrument^ 
which  is  conceded  to  have,  been  sufficient  under  our 
statute  in  regard  to  setting  up  and  establishing  lost 
instruments.  But  the  defendant  objected  to  the  reading 
'  of  the  affidavit,  because  the  said  instrument  was  not 
the  foundation  of  the  plaintiffs'  action,  but  only  induce- 
ment to  it,  and  could  not  be  read  until  its  execution 
was  properly   proven. 

The  Court  below  held  that  the  instrument  set  forth 
in  the  delaration,  was  not,  in  this  case,  the  foundation 
of  the  action ;  that  it  was  not,  therefore,  an  instrument, 
the  execution  of  which  the  defendant  was  required  to 
deny  under  oath;  and  that  the  instrument,  or  the  affi- 
davit of  its  loss,  could  only  be  introduced  in  evideooe 
ailer  due  proof  of  its  existence  and  execution. 

We  are  unable  to  perceive  the  distinction  whioh  was 
taken  by  the  court  below,  upon  the  trial  of  this  cause, 
as  to  this  point,  between  the  contract  declared  upon  in 
this  case,  and  a  promissory  note  or  other  contract  for 
the  payment  of  money.     The  action  of  assumpat,  whether 
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it  be  brought  upon  a  DOte,  or  a  contract  to  perform  a 
particular  act,  or  to  deliver  certain  chattels,  is  brought, 
in  each  case,  to  recover  the  damages  sustained  by  the 
plaintiff  by  the  breach  of  the  contract.  In  an  action 
apoQ  the  note,  the  danu^es  are  apparent  upon  the  face 
of  the  instrument,  and  the  jury  require  no  further  evi- 
dence to  enable  them  to  fix  the  amount.  In  other 
cases,  the  damages  may  or  may  not  be  capable  of  being 
ascertained,  without  the  introduction  of  evidence  extra- 
neous to  the  written  agreement.  Bat  in  both  classes 
of  cases,  the  recovery  is  only  for  the  damages  conse- 
quent upon  the  breach  of  contract;  and  the  contract 
itself  is  the  faandation  of  the  action,  while  tiie  breach 
of  the  contract  is   the   cause  of  action. 

So,  if  the  action  be  debt,  the  ooiue  of  action  is  the 
non-payment  by  the  defendant,  of  a  debt  due  from  him 
to  the  plaintifi,  by  which  default  the  plainti£f  has  sua- 
tfuned  damages.  The  fowidatvm  of  the  action  is  the 
note,  bond,  judgment,  or  other  evidence  of  debt,  intro- 
dnced  to  make  out  the  plaintiff's  case. 

Jones  t«.  Walker,  6  Yerg.,  428,  is  identical  in  prin- 
dple  with  the  present  case;  and  we  should  not  have 
thought  the  preceding  discussion  necessary,  but  for  the 
contrary  opinion  expressed  by  the  able  Judge  who  pre- 
^ded  on  the  trial   in   the   court   below. 

The  judgment  must  be  reversed,  and  a  new  trial 
awarded. 


BROWNSVILLE: 


N.  W.  SpeMt  «.  John  Loagae,  County  dak. 


N.  W.  Speaks  va.  JoRN  Loaqtjb,  Covhtt  Clebe. 


1.  CsBTTORUti.  Dixtrem  WarnaiL  3bze>  m  prhiitga.  The  writof  eer- 
tiorttri  ailb'dH  Ihe  proper  renied]r  a^n«t  ft  diatKM  wuraat  ilhgall; 
inned  to  collect  taxes,  or  a  penalty  for  failing  to  pay  taxes. 

S.  Bboexrs.  Merchaudiae  Broken.  CbnnRuston  Merckajtlg.  A  broker 
IB  bh  Bgent  who  ia  employed  to  negot'ate  mlea  between  [«rdeefbra 
compoimtion  in  the  form  of  a  commuaon;  and  in  the  proper  exeran 
of  hifl  AinctionB,  he  does  not  act  in  hia  own  name,  but  as  a  middJe  man, 
and  is  in  no  sense,  a  commisuon  merchant. 

3.  Sake.  Same.  Merehandue  Broktrt  ore  not  emmienUed  m  our  t«t«wu 
Itaa  and  are  not  iaxabU.  A  penon  who  confines  himself  to  the  nle 
of  goods  as  an  agent,  is  called  &  merchsjidiae  broker;  and  there  {»  no 
provision  in  the  revenue  Act  of  1868,  or  other  Act  in  thia  State,  tat  the 
a'MMment  of  a  tax  opon  a  merchaDdise  brtAer. 


FBOU  SHELBY. 


At  the. Term,   1868,   of   the    Shelby    Gronit 

Court,  the  petition  of  plaintifT  ia  error  for  a  <xirtioran 
and  supersedeas  -was  on  motion  of  the  defendant,  dis- 
missed; from  which  order  dismissing  the  petition,  there 
was  an  appeal  to  this  Coart  by  the  plaintiff.  Jadge 
George  W.  Jeeves,  presiding. 

ScKnoGS  and  Duitcan,  for  Spears. 

Wif.  M.  Randolph,  for  Loogne. 

Oeorge  Andrews,   J.,  delivered  the 
Court. 
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Spears  applied  to  Loagne,  as  County  Clerk  of  Shel- 
ly County,  who  as  such  clsrk,  was  aut]K>ru!ed  to  grant 
licenses  for  the  exercise  of  mercantile  privileges,  for  a 
license  to  carry  on  his  business  in  the  City  of  Mem- 
phis. In  his  application  for  a  license,  he  explained  to 
Loagne  that  the   nature  of  hia  business  was  as  follows : 

To  solicit  parchases  for  wholesale  houses  in  Cin- 
dnnatl  and  other  cities,  and  to  forward  orders  fit>m 
ptirchaseis  in  the  dty;  that  he  sold  no  goods;  that 
he  neither  shipped,  stored,  nor  delivered  any  goods; 
tbat  the  orders  when  approved,  were  filled  by  the  sel- 
lers, and  the  goods  shipped  directly  to  the  purchasers, 
who  paid  the  tax  upon  the  same.  The  goods  were 
not  consigned  to  the  care-  of  Spears,  nor  had  he  any 
interest  in  the  shipment  and  delivery  of  the  same;  the 
sole  compensation  allowed  him  being  a  per  emlage  al- 
lowed him  by  the  sellers  of  the  goods,  to  whom  he 
forwarded  the   orders  of  the  purchasers. 

League  revised  to  issue  a  license  to  Spears,  except 
as  commission  merchant,  and  rendered  a  judgment  against 
him  for  the  amount  claimed  by  him  to  be  due  for 
such   a  license,   and   has  issued  execution  therefor. 

Spears  filed  a  petition  in  the  Circuit  Court,  and  ob- 
tfuned  a  writ  of  certiorari  for  the  purpose  of  supersed- 
ing the  execution.  Upon  motion  of  Loague,  the  Cir- 
cuit Court  dismissed  the  petition  and  quashed  the  writ 
of   eertiomn,'   and  Spears  appealed  to   this  Court, 

The  writ  of  certiorari  affords  the  proper  remedy 
^mnst  a  distress  warrant  illegally  issued:  ftbiyor  and 
Aldermen  tw.  Pearl  11  Hum.,  249. 
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The  petitioner,  upon  the^ikctfi  alleged  in  the  petition, 
is  not  a  ''conuuissioQ  merchant,"  within  the  meaning  of 
the  statute.  His  vocation  ia  ratiier  that  of  a  merchan- 
dise broker."  "A  broker  "is  ^an  agent  who  is  em- 
ployed ,  to  negotiate  sales  between  the  parties,  for  a  com- 
pensation in  the  form  of  a  commission,  which  is  com- 
monly called  brokerage.  In  the  proper  exercise  of  his 
ittnctions,  he  does  not  act  in  hie  own  name,  but  only 
as  a  middle  man.  His  business  consistB  in  negotiatii^ 
exchanges;  or  in'  buying  and  selling  stocks  and  goods, 
or  ships  and  cargoes,  or  in  procuring  iDsurances  and 
settling  losses;  and,  according  as  he  confines  himself  to 
one  or  other  of  these  branches,  he  is  called  an  exchange- 
broker,  a  stock  broker,  a  merchandise  broker,  or  an  in- 
surance broker.  A  broker  differs  materially  from  a 
&ctor.  He  has  no  possession  of  the  goods. in  respect 
to  which  he  negotiates  a  bargain,  and  he  is  not  aat^or- 
ized  to  sell  in  his  own  name;  while  a  &otor,  aa  we 
shall  see,  not  only  may  have  poses^on  of  the  goods 
which  he  sells,  but  he  also  has  a  spedal  property  there- 
in, and  may  sell  them  in  hie  own  name.  *  *  *  A 
factor  is  an  agent  employed  to  sell  the  goods  or  mer- 
chandise of  his  principal,  which  are  in  his  possession,  for 
a  commission.  He^  is  often  called  a  commission  msr- 
chant,  or  a  cinisignee :"  Sfory  on  Contracts,  sees.  344i 
350;  Story  on  Agency,  sees.  28,  34;  1  Pars,  on  Con^ 
5  ed.,  91;  Hilliard  on  Sates,  62,  73. 

There  is  no  provision  in  the  revenue  Act  of  1868, 
for  the  assessment  o^  a  tax  uppn  brokers  of  this  class; 
and  as  the  petitioner's  b^iness  cannot  be  included  under 
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the  designation  of  the  business  of  a  conuuissioii  mer- 
chaDt,  the  impoBition  of  the  tax  and  the  issuance  of  the 
distress  warrant   were   unauthorized. 

The  case  of  Mayor  and  Aldermen  vs.  Althrop,  5 
Cold.,  554,  was  allnded  to  in  ailment  as  establishing 
that  a  person  doing  business  of  the  nature  described  in 
the  petition  in  this  case,  is  a  merchant.  The  defend- 
ant in  that  case,  was  neither  a  broker  nor  a  commis- 
sion merchant,  but  simply  a  traveling  clerk  or  agent, 
eshihiting  samples,  and  taking  orders  for  his  princi- 
pals. Under  the  charter  of  the  City  of  Nashville,  and 
the  &ctB  in  evidence  in  that  case,  the  defendant  oould 
not  be  taxed  unless  taxed  as  a  merchant;  and  the  Court 
held,  tbat,  conceding  him  to  be  a  merchant,  the  pro- 
posed tax  was  in  violation  of  the  Constitution.  But  in 
saying  that  t^e  defendant  "is  liable  to  taxation,  if  at 
all,  as  a  merchant,"  the  Court  did  not  hold,  or  in- 
tend to  intimate  that  he  was,  in  &ct,  a  merchant. 

The  petition  for  certiorari  showed  good  grounds  for 
relief,  if  the  fects  therein  alleged  were  established. 
The  Circuit  Court  erred  in  dismissing  the  petition,  and 
the  judgment  will  be  reversed,  and  the  cause  remand- 
ed to   be   further  proceeded  in. 
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John  B.  Hill  vs.  Wm.  Walker,  Sarah  C.  Law  Ain> 

NiLBS   MERBrWEATHEH. 

1.  BxDKMPTiON  07  Real  Estate.     Ortdiior  teeking  to  redeeai,  miiK  piqF 

mnount  bid  and  inlatit,  and  credit  hit  judgmeni  mtk  Ian  per  cenL  It  in 
raquivte  that  a  creditor  propoaiog  to  redeeta  land  iitym.  a  parcliaMr, 
ahail  paj  or  tender  to  the  purchaser  ur  holder  of  the  land,  the  amount 
of  money  lawfally  p«id  b)*  hitn  with  iotcreet  thereon ;  and  ahaU  alio 
pay  to  the  debtor,  or  credit  hia  judgment  with  so  unoont  equal  to  ten 
per  oent  or  more  on  the  aum  bid  at  the  ori^nal  nle. 

2.  Same.    Same.     Lawt  reguiniing  rightt  of  Tedemp^xai  ttriedy  eondmed.    A 

Btrict  compliance  with  the  proTinooB  of  the  Matute  is  required,  other- 
wiM  the  right  to  redeem  cannot  he  enforced. 

3.  Pbactice  im  Chancery.     An  aiUgalioa  tna  AtU  Hud  unot  rapondei  la 

in  111*  annMT,  vmd  be  proven.  Complainant  in  his  hill  alleged  that  ke 
had  tendered  to  the  holder  of  the  land  the  amount  demanded  t^himjand 
that  he  offered  to  credit  hia  judgment  with  the  whole  amount  doe 
thereon.  The  holder  of  the  land  admits  in  hia  answer,  the  tendOT  M 
alleged  in  the  bill,  but  makes  no  reeponBe  to  the  allegation  that  the 
plaindfThad  o&red  to  credit  his  ddnor  with  the  entire  amonut  of  hii 
Judgment;  and  there  is  no  proof  aa  to  hia  offer  to  credit  the  judgment 
with  any  amount.  Held,  tliat  an  allegation  in  the  bill,  not  reqicoided 
tointheanawer,  muMbeeBtablished  by  proo^  otherwise  it  will  not  be 
taken  aa  true. 

4.  Same.    Froqf  thai  credit  wot  giiiea.     lie  credit  it  aeonditiim  yreeedenttn 

iht  ereditor't  right  if  raientption.  A  creditor  propceing  to  redeem,  rnml 
not  only  give  the  credit,  but  he  must  do  tbia  by  some  poutive  act,  ca- 
pable of  i^txif  or  disproof ;  it  cannot  be  left  alone  in  the  boaom  of  the 
creditor.  The  actual  giving  of  the  credit,  is  a  condidon  precedent  to 
the  existence  of  the  equity  to  enforce  redempdon. 

5.  Pbrbonai.  tbust.     Agent.    Sale  of  land  6y.     A  power  to  sell  laud  ves- 

ted In  a  person,  where  no  personal  trust  or  oonfidence  is  reposed  in 
thedtmee.    In  such  casethdandmaybeaoldby  an  agent  of  the  tmalae 


FROM   MEMPHIS. 


At    the  Temij    18 — ,   there    was   a    decree 

in    this    cause     in    &vor    of    the    complainant;    from 
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whioh    respond^Lte  have  appealed  to  this   Court       Chan- 
cellor William  M.  Smith,  presiding. 

Shown  &  E.  M.  Yergbb,  for  HiU. 

Crapt,    Hatnes,     Heiskbll     &     SOOTT,     for    re- 


Henby  G.  Smith,  J.,  dehvered  the  opinion  of  the 
Court. 

BILL   TO   REDEEM,   ETC. 

On  the  eth  day  of  February,  1857,  Sarah  C.  Law 
sold  and  conveyed  to  Wm.  Walker,  by  deed  of  that 
date,  three  lots  of  land  near  Memphis.  Walker 
joined  in  the  execution  of  the  deed  by  signing  it. 
The  deed  recitcB  and  declares,  that  Walker  executed 
his  several  promissory  notes  for  the  purchase  money, 
&11ing  due  at  successive  dates ;  and  "for  the  secmity 
and  prompt  payment  of  which,  the  Baid  Law  retains 
an  express  lieu  on  the  lots,  with  authority  and  power 
on  behalf  of  herself,  or  any  assignee  of  said  notes,  in 
case  of  th^  non-payment  at  maturity,  to  sell  said 
lots  to  the  highest  bidder,  for  cash  at  public  auction, 
on  the  premises,  having  first  advertised  etc.,  and  to 
execute  to  the  purchaser  at  said  sale,  a  deed  in  fee 
simple,  iree  irom  any  and  all  right  or  equity  of  re- 
demption, which  is  hereby  expressly  waived,  etc." 
Three  of  the  notes  having  &llen  due  and  remaining 
unpaid.  Law  sold  and  conveyed  the  lots  to  John  H, 
BawUngs,  for    $1,163.      The    sale  was  made  at   public 
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auction,  and  otherwise  in  conformity  with  the  mode 
pi^scribed  in  the  original  deed,  unless  it  be  a 
material  variance,  that  the  auction  took  place  in  the 
absence  of  Law,  and  was  conducted  by  one  Southwick, 
whom  ehe  had  employed  and  authorized  for  the  pur- 
pose. On  the  23d  day  of  April,  1858,  Bawlings  sold 
and  conveyed  the  lots  to  Niles  Merriweather  for  val- 
nable   consideration. 

On  the  5th  day  of  March,  1858,  one  Miltenbei^er, 
recovered  in  the  Law  Court  of  MempbiB,  against  Wal- 
ker, judgment  for  $4,909.  Execution  issued  upon  this 
judgment  which,  was  retamed  nuQa  b<ma.  On  the  — 
day  of  February,  1869,  Miltenberger  assigned  the  judg- 
ment to  John  B.  Hill.  On  the  3d  day  of  Novem- 
ber, 1859,  Hill  tendered  to  Merriweather  $1,500,  and 
demanded  to  redeem  the  lote.  Merriweather  refused  to 
receive  the  money,  and  denied  the  right  of  Hill  to 
redeem. 

Thereupon,  November  11,  1859,  Hill  exhibited  this 
bill  ^unat  Walker,  Law  and  Merriweather,  setting 
forth  &ct8  recited  above,  and  alleging  that  the  sale 
made  by  Law  to  Rawlings,  was  irr^ular  and  vmd. 
The  bill  prayed  that  the  sale  by  Law  to  Bawlings, 
might  be  avoided,  and  the  land  subjected  to  the  pay- 
ment of  the  judgment  debt;  or  if  it  should  appear 
that  l^e  sale  was  regular  and  valid,  that  the  oomplain- 
ant's  statutory  right  of  redemption  might  be  enforced 
against   Merriweather. 

In  his  bill.  Hill  alleged,  "that  on  the  3d  day  of 
November,  1869,  he  did,  in  Memphis,  tender  to  said 
Niles   Merriweather,   tiie  sum  of  fl,500,"  "and  then  and 
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there  requested  of  said  Merriweather,  to  be  permitted, 
as  judgment  creditor  of  said  Walker,  to  redeem  said 
land  fi^iQ  the  aale  of  March  20,  1858;  and  offered  to 
credit  said  Walker  with  the  whole  amount  of  said  judg- 
ment; bat  the  said  Merriweather  refused  to  accept  said 
moue^,  or  to  permit  the  complainant  so  to  redeem." 
The  answer  of  Merriweather  says :  "Complainant  did 
make  the  tender  alleged  in  his  bill,  which  was  refused 
hj  defendant."  As  to  the  alleged  offer  to  credit  Walker 
with  the  whole  amount  of  the  judgment  debt,  no  re- 
sponse is  made  in  the  answer  of,  the  defendants,  nor 
was  any  proof  made  by  t^timony. 

Much  other  matter  is  contained  in  the  pleadings  and 
proof  in  this  case,  and  many  questions  arising  upon 
such  matter,  have  been  discussed.  But  the  facts  recited 
above,  are  all  which  are  thought  necessary  to  be  set  forth 
in  order  to  the  proper  understanding  of  the  principles 
npon   which  the  decidon   of  the  cause  will  rest. 

It  was  ruled  in  the  case  of  Cherry,  etc.,  va.  Bowen, 
5  Head,  415,  in  respect  of  deeds  in  trust  made  before 
the  Act  of  1858,  chapter  46,  that  the  waiver  contained 
in  such  deed,  of  the  statutory  right  to  redeem,  in  case 
of  sale  under  the  power  in  the  deed,  was  ineffectual  to 
bar  the  right  of  the  grantor  to  redeem.  Whether  the 
ruling  declared  in  that  case  was  correct  or  not,  the 
Court  does  not  think  it  necessary  to  consider.  Grave 
doubt  is  felt  of  its  correctness.  The  decision  of  the 
present  case,  may  be  put  on  grounds  not  affected  by 
the  rule  declared  in   that  case. 

Nor  is  it  necessary  now  to  dedde,  whether  the  lien 
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and  power  created  and  confeired  by  Uie  terms  of  the 
present  deed,  are  of  the  nature  of  a  mort^;age  vnih 
power  of  sale,  and  of  conseciaence  the  land  sabject  to 
the  statutory  right  of  redemption.  The  decision  to  he 
made,  oonoedee  that  the  deed  has  the  character  of  a 
mortgage  with  power  of  Bale.  At  the  same  time  it  is 
to  be  understood,  that  while  the  Court  inclines  to  ^ve 
it  such  character,  no  decisive  opinion  to  the  point  is 
meant  to   be  expressed. 

To  enable  a  creditor  to  redeem,  the  statute  exacts 
that  he  shall  pay,  or  tender,  to  the  purchaser  or  holder 
of  the  land,  the  amount  of  money  law&lly  paid  by  him, 
with  interest  thereon;  and  shall  also  pay  to  the  debtor, 
or  credit  his  debt^  with  a  sum  equal  to  ten  per  cent, 
or  more,  on  the  sum  bid  at  the  original  sale.  Such 
is  the  Code,  and  was  the  Act  of  1842,  chapter  6,  sec- 
tions 9  and  3.  In  this  respect,  the  Code  and  the  Act 
of  1842,  are  of  similar  import.  It  is  not  material, 
therefore,  whether  the  mode  of  redeeming  proper  in  the 
present  case,  be  held  to  be  governed  by  the  Act  or  by 
the  Code.  Under  either,  it  is  requisite  that  the  cred- 
itor proposing  to  redeem  from  the  purchaser,  sliall  pay 
to  him  the  lawful  amount,  and  shall  also  pay  to  the 
debtor  or  credit  his  debt,  with  a  sum  equal  to  ten  per 
aent.   or   more,   on    the  sum   bid  at  the   original   sale. 

The  law  exacts  strict  compliance  with  tlie  terms 
prescribed  by  the  statute;  otherwise,  the  right  to  re- 
deem cannot  be  enforced.  A  current  of  decisions,  b^ 
firmly  settled  this  rule.  Unless  the  terms  prescribed 
by  the  statute  be  strictly  pursued,  the  rigbt  to  redeem 


APRIL  TERM,  1869. 


JoliD  B.  HUl  m.  William  Wftlber,  Sanh  C  Law  and  Niles  Merriireather. 

is  not  acquired:  M.  &  Y.,  90;  10  Yei^.,  133,  136; 
4  Humph.,  326;  5  Humph.,  389;  3  Head,  686;  8 
Terg.,  242;     1  Cold.,  215. 

In  the  case  in  hand,  (me  of  the  essential  terms  is 
not  shown  to  have  been  performed.  It  is  not  made 
to  appear,  by  the  pleadings  or  the  proofe,  tliat  Hill 
either  paid  to  Walker  ten  per  cent,  or  more,  on  the 
sum  bid  at  the  original  sale,  or  that  he  credited  the 
judgment  debt  with  a  ema  equal  to  ten  per  cent,  or 
more,  on  the  Bum  bid  at  the  original  sale.  The  plead- 
ings do  not  show  any  sueh  credit  given  or  offered. 
The  bill  allies  that  Hill  tendered  to  Merriweather  the 
requisite  amount  demandable  by  him,  and  that  he  (Hill) 
offered  to  credit  upon  the  judgment  its  whole  amount. 
Merriweather  answers,  that  Hill  made  the  tender  alleged 
in  the  bill,  but  makes  no  response  to  the  all^ation  that 
Hill  offered  to  credit  Walker  with  the  whole  amount 
of  the  judgment  debt.  The  rule  of  pleading  in  Chan- 
cery, is  &miliar,  that  an  allegation  in  the  bill  not  re- 
sponded to  in  the  answer,  must  be  established  by  proof; 
otherwise,  it  will  not  be  taken  to  be  true.  No  proof 
being  made  of  the  alleged  offer  to  credit,  it  cannot  be 
taken   that  such   offer  was  made,  or  credit  in  &ct  given. 

It  is  urged,  however,  that  the  purchaser  has  no  con- 
cern with  the  giving  of  the  credit  to  the  debtor,  and 
therefore  oannot  make  the  omission  of  the  credit  an 
objection  to  the  redemption.  Certainly  it  is  not  a 
matter  of  interest  to  the  purchaser,  whether  the  debt  of 
the  debtor  be  abated  by  the  credit  or  not.  But  it  is 
a  matter  of  interest  to  the  debtor,  that  the  credit  be 
given.      And    to    make  sure    that  it  be  given,  the  law 
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wisely  prescribes,  that,  unless  it  be  done,  the  right  to 
redeem  cannot  be  acquired,  and  will  not  be  enforced. 
It  is  exacted  for  the  benefit  of  the  debtor;  and  is 
enforced  b^  means  of  the  inability  of  the  creditor  to 
obtain  the  land  for  his  benefit,  unless  he  also  give  the 
benefit  of  the  credit  to  the  debtor. 

It  is  not  our  purpose  now,  to  lay  down  any  pre- 
cise rule  as  to  the  mode  in  which  the  credit  must  be 
given.  The  Code  prescribes  the  mode  in  some  cases, 
hut  not  generally.  A  creditor  who  purchases  or  re- 
deems, has  twenty  days  after  his  purchase  or  redemp- 
tion, in  which  he  is  allowed  to  advance  his  bid  or 
the  amount  paid  by  him  to  redeem.  Such  advance, 
of  course,  operates  a  credit  to  the  debtor,  or  discharge, 
to  the  extent  of  the  debt.  It  is  required  to  be  made 
or  evidenced  by  the  deposit  of  a  receipt  to  the  Clerk's 
office,  if  the  sale  of  land  be  under  judgment  or  de- 
cree; and  if  the  sale  be  under  a  mortgage  or  deed 
in  trust,  by  the  registration  in  the  Kegister'a  office  of 
the  county  wherein  the  land  lies,  of  a  receipt  for  the 
advance,  acknowledged  before  the  Clerk  of  the  County 
Court,  and  certified  for  registration.  "We  are  not  pre- 
pared to  say,  that  a  like  mode  is  requisite,  of  express- 
ing and  evidencing  the  credit  on  the  debt,  made  by 
the  creditor,  at  the  time  of  redeeming  from  a  pur- 
chaser. Some  positive  act,  however,  is  necessary.  It 
cannot  be  left  to  rest  unknown  in  the  boeom  of  the 
creditor.  It  must  be  ascertained  and  expressed  in 
some  manner,  and  that  capable  of  proof  or  disproof. 
Otherwise,  the  enactment  which  requires  positive  proof 
of   an   advance   within    twenty    days,   would  be   general- 
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ly  Diigatory.  A  creditor  having  redeemed,  is  author- 
ized within  twenty  days  irom  the  day  of  redeeming, 
t«  advance  upon  the  land,  any  further  amount  of  his 
debt  that  he  may  think  proper;  and  if  he  do  not 
make  snch  advance  within  the  time,  he  can  hold  the 
land  against  the  dehtor,  or  another  creditor  offering  to 
redeem,  subject  only  to  such  amount,  as  he  paid  or 
credited  at  the  time  of  his  purchasing  or  redeeming. 
Now,  if  the  creditor  who  redeems,  be  not  required  to 
indicate  by  positive  act,  at  the  time  of  redeeming,  the 
amount  of  credit  be  gives  upon  his  debt,  that  amount 
rests  in  his  knowledge  only,  and  may  be  enlarged  or 
diminished  as  subsequent  exigencies  or  interests  may 
induce,  subject  only  to  the  restraint  of  his  own  con- 
science ;  and  thus  he  may  obtain  the  benefit  of  an 
advance,  without  having  actually  made  the  advance, 
and  furnished  the  public  evidence  of  it  required  by 
the   law. 

And  without  such  positive  act  of  crediting,  fraud 
may  be  easily  worked,  and  without  check,  upon  the 
debtor,  or  another  creditor  wishing  to  redeem.  What 
amount  rests  on  the  land,  is  known  only  to  the  credi- 
tor who  holds  it.  "Whether  his  debt  be  paid,  or 
to  what  extent,  the  debtor  has  no  means  of  know- 
ing, other  than  as  the  creditor  holding  the  land  may 
think  fit  to  inform  him.  What  amount  of  money 
will  be  required  to  redeem  the  land,  the  debtor  or 
another  creditor  wishing  to  redeem,  can  only  know,  as 
the  creditor  holding  the  land  may  find  it  his  interest 
to  state  at  the  time. 
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It  most  therefore,  be  held,  that  a  creditor  proposing 
to  redeem,  mo^t  not  onlj  give  the  credit,  but  muat 
do  this  by  some  positive  act;  and  if  Uie  credit  be 
not  given  and  proved,  the  right  to  redeem  is  not  ac- 
quired. The  actual  pving  the  credit,  is  a  conditiwi 
precedent  to  the  existence  of  the  equity  to  ^iforce  re- 
demption. 

Whether  such  positive  act  will  suffice  if  it  fall 
short  of  the  receipt  filed  in  the  office  of  the  Clerk 
or  Blister,  prescribed  in  the  case  of  an  advance,  it  is 
not  necessary  now  to  decide.  Such  course  is  the  bet- 
ter and  safer.  Reasons  are  obvious,  wherefore  die 
credit  given,  ought  to  be  evidenced  with  the  same 
publicity  and   certainty,   as  in  respect  of  an    advance. 

The  sale  and  conveyance  to  Rawlings  are  not  in- 
valid by  reason  of  the  feet  that  the  auction  was  con- 
ducted by  Soathwick  in  the  absence  of  Law.  South- 
wick  was  employed  by  her  for  the  purpose.  The  deed 
of  conveyance  was  executed  hy  her.  The  power  to 
sell,  conferred  upon  her  by  the  original  deed,  is  a  pow- 
er coupled  with  an  interest.  Her  lien  upon  the  land, 
created  by  contract,  gave  her  an  interest  in  the  land. 
An  interest  in  the  subject,  upon  which  the  power  is  to 
operate,  gives  to  the  power,  the  character  of  a  power 
coupled  with  an  interest:  2  Washb.  Real  Prop.,  198; 
8  Gill,  403;  9  Grattan,  684.  Moreover,  the  pow« 
g^ven  to  Law,  has  nothing  of  personal  trust  or  confi- 
dence qualifying  it.  The  deed  authorizes  the  power  to 
be  executed  not  only  by  Law,  but  by  any  assignee  of 
the  purchase  notes.      This  clearly  indicates    that  no  per- 
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sonal  trust  or  confidence  was  reposed  in  the  donee  of 
the  power.  Any  person  unknown  to  Walker,  the  donor 
of  the  power,  might  become  the  assignee  of  the  notes, 
and  thus  any  unknown  person  become  the  donee  of  the 
power.  And  iurther,  the  original  donee  of  the  power 
was  a  woman;  and  it  may  well  be  presumed,  that  it 
was  not  intended  or  expected  that  she  woald  conduct 
a  public  auction.  On  the  contrary,  it  may  be  pre- 
sumed that  it  was  expected  and  intended  that  the 
auction  might  be  conducted  by  a  person  competent  and 
suitable  to  that  kind  of  business.  The  sale  is  not 
■vitiated  because  tiie  auction  was  conducted  by  South- 
wick:  Sto.  Ag.,  8.  15,  n.  6;  Lewin  Trusts,  321;  Tiff. 
&  Bullard   on  Trusts,  637;    4   Littell,   392. 

The  views  thus  taken,  ascertain  and  decide  the  re- 
salt.  It  is,  therefore,  needless  to  consider  the  numer- 
ous questions  discussed  at  the  bar,  which  appertain  to 
other  aspects  of  the  case. 

Reverse  the  decree  of  the  Chancellor  and  dismiss  the 
biU. 
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Wit.  Maxwell  w.  John  G.  Finhie  d  ak. 


1.  TbTibteb.  Htmoail  of,  bej/ond  tht  UmHa  of  Iht  SbOe.  Chaneeiy  Coari  img 
appoird  anotier.  The  ChanceiT'  Coarts  of  this  State,  upon  the  remorsl 
□f  a,  tmitee  beyond  the  limita  of  the  State,  have  the  power  (o  remove 
him  and  appoint  another. 

5.  Save.     Upon  tlie  i^>p<yiiilmeiU  of  a  Imdee   Ay  die  Court,   he   mutl   git 

bond,  «(e.  It  it  the  duty  of  the  Court  upon  tin  sppi»ntnMnt  of  a  bna- 
tee  to  require  him  to  etuer  into  boada  with  two  or  more  suretieB,  in  as 
amount  equal  to  the  value  of  the  propeKy,  payable  to  the  State,  con- 
diti(»ed  Ibr  the  faithftil  perfbniuince  of  his  duties,  «tc. 

3.  Same.    &aM.     l^tteealioa  of  tie  bond  i»  a  eondftioa  i^kii  aitumimg  lie 

tnut,  unZew  tuatted  by  benefoiaria.  The  beneficiaries  under  a  deed  of 
trust  maj  waive  the  giving  of  the  bond  bj  a  trostee  appointed  by  the 
Court,  in  open  court,  or  in  writing.  In  the  absence  of  such  waiw,  tbe 
bond  must  b«  executed  aa  a  condition  precedent  to  hi«  acting  aa  tniilee. 

4.  Bamh.    PrveMdingt  to  rename  truatte.    All  Ae  partie*  in   intemt  BtKM  be 

before  the  Court.  Length  of  notice.  In  a  proceeding  to  remove  a  trOB- 
tee,  all  the  parties  interested  mnst  be  made  pardn  to  it.  Tbe  maker 
who  had  paid  one  third  of  the  monc^  and  entitled  to  the  surploa  alta 
paying  tbe  debli^  is  a  Deceawry  party  to  the  proceeding;  and  ten  days' 
notice  to  him  to  answer  at  aroleday,  Uiofficient;  andnpon  his  bilmc 
lo  answer,  a  |>ra  e<B{f««aniay  be  taken  against  him.  See  Code,  sec  3652 

6.  Same.  I\oeeedingt  to   renune  imeta  are  tummaxy.      The  petition  Iher^br, 

may  be  filed  inletm  litae.  Biden^  Chatiedlort.  Frooeedings  to  rcmofe 
a  trustee  are  mmmary,  and  are  not  governed  by  the  mlea  ado}>ted  bj 
the  Chancellon.  The  petition  may  be  Sled  in  lemi  time,  and  the 
cause  tried  sa  soon  as  therequidtenotioea  can  be  given. 


FBOM   IfGUPHIS. 


This    cause    was  heard  at  the    August  Rules,    1867, 
when  there  was  a  pro    oonfetao  against  H.  Finnie  and 
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WWte.  White  obtained  a  sapersedeae,  and  brought  the 
cttuse  to  ^OB  Court.  Chancellor  William  M.  Smith, 
preading. 

Vance  &  Ansebbon,  for  Maxwell. 

Massey  &  Welch,  for  Fiunie  and  White. 

James  O.  Shackelford,  J.,  delivered  the  opinion  of 
the  Court. 

This  ia  a  petition  filed  in  the  Chancery  Court  of 
Memphis,  to  remove  a  trustee  who  had  left  the  State, 
and  to  appcHDt  uiother. 

It  appears  from  the  record,  <hi  the  20th  of  June, 
1859,  the  defendant,  Joseph  M.  White,  made  and  exe- 
cuted a  trust  deed  to  John  Q.  Finnie,  conveying  cer- 
tain lots,  in  the  City  of  Memphis,  to  secure  the  pay- 
ment of  the  porchaae  money,  agreed  to  be  given  for  the 
Iota,  bon^t  by  him  of  Austin  &  Maxwell,  for  which 
he  had  executed  his  notes  to  theta  for  $13,600;  two  of 
t^  notes  were  for  86,191.66  each,  and  two  $1,688,  bear- 
ing interest  from  date,  and  severally  fiilling  due  at  dif- 
ferent  periods. 

By  the  terms  of  the  deed,  if  the  maker  fiuled  to 
pay  any  of  said  notes  at  maturity,  the  trustee  was  au- 
tixtaixed,  after  sdvertiBing,  to  sell  said  property  for  cash. 
The  equity  of  redemption  was  expressly  wwved.  The 
first  note  was  paid  at  maturity,  the  balance  are  due  and 
unpaid. 

Thomas  G.  Finnie,  the  tmstee,  has  removed  from 
the  Stale.      J.  L.  Pnlliam  has  beotone  the  owner  of  one 
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of  the  notes.  On  the  3d  of  July,  1866,  ■William  Max- 
well filed  this  petitioD  in  the  Chancery  Court  at  Meni- 
againet  John  G.  Finnie,  J.  L.  Falliam  and  Joseph  M. 
White,  in  which  be  sets  forth  the  trust  deed,  and  the 
purposes  for  which  it  was  executed;  that  Finnie  had  re- 
moveii  imm  the  State,  and  asking  the  appointment  of 
another  trustee.  On  the  1st  of  July,  1866,  an  order 
of  pablication  was  made  for  four  successive  weeks,  as  to 
the  defendant,  Finnie,  to  appear  and  answer  at  the  An- 
gust  Kules.  On  the  9th  of  July,  1866,  a  subpoena  was 
issued  requiring  White  to  a[^>ear  and  answer  at  the  No- 
vember rules  following.  This  was  executed  on  the  12th 
of  same  month;  process  also  was  served  on  Fulliam,  to 
appear  and  answer  at  the  November  Rules.  Another 
process  was  issued  and  executed  on  White,  25th  July, 
to  appear  and  answer  by  the  Auguat  Rules.  The  an- 
swer of  Fulliam  was  filed;  the  defendant  White,  failing 
to  answer  at  the  August  Rules,  the  petition  was  taken 
for  confessed  as  against  him  and  Finnie.  A  decree 
was  pronounced,  removing  Finnie  and  appointing.  F. 
S.  Davis  a  trustee,  vesting  in  him  all  the  power  in 
the  trustee,  Finnie.  No  bond  or  security  was  required 
from  the  trustee,  Davis.  White  applied  for,  and  ob- 
tained writs  of  error  and  miperaedeat,  and  the  same 
were   granted,   bringing   the   cause  to   this  Court 

The  questions  presented  for  our  consideration,  are: 
First,  Is  the   defendant.   White,  a  necessary   party? 
Seamd,    If  a   necessary   party,  is  the  practice  in  such 
cases,  controlled  by  the   provisions  of  the   Code,  embrac- 
ed  in  chapter  16,  of   the    Code,    regulating    resignatjon, 
removal    and    appointment    of    trustees,   or  by  the  rales 
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adopted  by  the  Chancellor,  regulating  the  practice  of 
the   Court? 

Third,  Did  the  Court  err  in  appointing  Davis  true- 
tee,  -without  requiring  bond  and  security  for  the  due 
performance  of  the   trust? 

By  the  provisions  of  the  Code,  in  the  chapter  re- 
ferred to,  providing  for  the  resignation,  removal  and 
appointing  tmatees,  concurrent  jurisdiction  is  vested  in 
the  Chancery,  Circuit  and  County  Courts.  Where  the 
trustee  resigns  his  ofBce,  by  petition  presented  to  the 
court,  stating  the  facts  of  the  trusteetthip,  condition 
and  character  of  the  property,  and  offering  to  pass  his 
accou&tfi,  etc.,  ten  days  notice  shall  be  given  to  the 
beneficiaries,  etc.  The  trustee  may  be  removed  upon 
application  by  any  one  ur  more  of  the  beneficiaries,  for 
the  causra  assigned  in  said  chapter ;  among  others,  where 
he  has  removed  from  the  State.  The  petition  must 
state  the  grounds  of  removal,  and  a  copy  of  which  shall 
be  served  on  the  trustee,  if  within  the  State,  five  days 
before  the  matter  is  heard;  if  absent  from  the  State, 
or  a  non-resident,  so  that  notice  cannot  be  served,  pub- 
lication shall  be  made  in  such  paper  as  the  clerk  may 
direct,   for   four  weeks. 

In  all  cases  of  removal  or  resignation  of  trustees, 
the  Court  may  appoiat  a  successor,  taking,  whenever  it 
is  proper  to  require  it,  bond  and  security.  When  ap- 
plication is  made  for  the  appointment  or  removal  of  a 
trustee,  proper  parties  shall  be  made.  Such  are  the 
substantial  provisions  of  the  Code,  as  embraced  in  the 
chapter  aforesud,  regulating  the  appointment,  resignation 
and  removal   of  trustees. 
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Was  the  defendant,  Wliite,  a  necessary  party  to  the 
suit?  We  think  he  was.  He  had  paid,  since  the  exe- 
cution of  the  trust  deed,  more  than  one  third  of  the 
debt  seouted,  and  -was  entitled  to  the  surplus  after  the 
payiDg  the  debts.  He  had  a  direct  interest  in  seeing 
who  should  be  appointed  the  trustee — that  proper  bonds 
were  taken,  with  surety — and  m  a  beneficiary  nnder  the 
deed,  and  therefore  a  necessary  party.  Being  a  neces- 
sary party,  did  he  receive  the  notice  required,  before  a 
pro  oonfeaso  could  be  taken  against  him,  so  as  to  authorize 
a  decree  by  the  Court  in  removing  and  appointing  a 
trustee? 

The  object  and  purpose  of  tlie  Legislature,  in  the 
statute,  was,  to  &cilitate  the  removal,  resignation  and 
appointment  of  trustees.  The  proceedings  are  summary, 
and  are  not  governed  by  the  proceedings  in  the  usual 
course  of  procedure  in  the  courts.  The  petition  may 
be  filed  during  the  term,  and  where  notice  can  be  serv- 
ed, may  be  tried  upon  giving  the  notice  required,  as 
provided  by  the  Code,  in  chapter  16,  and  the  cause  heard 
as  soon  as  the  requisite  notice  is  given.  The  rules  adopt- 
ed by  the  Chancellor,  have  no  application  to  this  class 
of  cases.  It  follows,  therefore,  that  the  defendant, 
White,  had  the  noHce  required,  and  there  was  no  error 
in  taking  a  pro  ooj^eato,  and  pronouncing  a  decree  re- 
moving the  trustee.  Turner,  and  appointing  Davis  truft- 
tee.  In  the  appointing  the  trustee,  no  bond  was 
required  of  him.  lu  this  we  think  the  Court  erred. 
Sec.  1974,  of  the  Code,  requires  that  every  trustee  or 
assignee,  to  whom  property  ecoeeding  the  value  of  $fiOO, 
is  conveyed  in  trust  for  the   benefit   of   creditors,   unless 
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released  in  writing,  before  entering  upon  the  datiee  of 
the  office,  shall  give  bond  with  two  or  more  good  se- 
coritiefl,  in  an  amount  equal  to  tjie  valne  of  the  pro- 
perty conveyed,  payable  to  the  State  of  Tennessee,  con- 
ditioned for  the  feithiiil  performance  of  his  duties,  etc. 
There  is  nothing  in  the  record  to  show  the  trustee 
was  released  &om  the  responsibilities  reqnired  by .  the 
provisions  of  the  Code  referred  to,  and  we  think  it 
was  error  in  the  Court  to  have  appointed  a  trustee,  and 
authorized  him  to  proceed  to  sell  the  property  conveyed, 
without  requiring  from  him  bond  and  security  to  an 
amotmt  of  the  value  of  the  property  conveyed.  The 
beneficiaries  might  have  waived  the  giving  of  the  bond 
in  open  court,  or  in  writing;  but  tiiat.  not  having  been 
done,  &e  Court  erred  in  appointing  Davis,  without  re- 
quiring of  him  as  a  condition  precedent  to  his  acting 
as  trustee,  bond  and  security. 

The  cause  will  be  remanded  to  the  Chancery  Court, 
that  the  proper  bond  may  be  taken;  and  in  the  event 
the  trustee  &ils  to  give  the  bond,  another  may  be  ap- 
pointed, 
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X.  Chancery  JuBISi>iCTio>r.  Daed  k(  atide.  Undue  in/hienee.  OnijI- 
deatial  rdaliaa*.  A  court  of  equity  will  set  aside  a  deed  procuTcd  bj 
undue  infloeuee,  where  a  relation  of  conGdence  Bubeisbi  between  the 
parties,  and  an  influence  pan«8>ed  hj  the  one  over  the  other  by  reaaofi 
of  such  confidence,  and  an  undue  or  Improper  exerdite  of  such  influence 
reeulla  in  procuring  the  deed  from  the  confiding  party. 

2.  Sake.    Same.      TnuUe  and  bm^eiary.      Qvardiaa  and  ward.      Confi- 

dential friend,  tie.  The  relation  may  be  of  any  kind,  which  impliei 
confidence,  as  tnigtee  and  beneficiary,  attorney  and  client,  parent  and 
child,  guardian  and  ward,  physician  and  patient,  nurse  and  inraJid, 
confidential  friend  and  adviser;  indeed,  any  relation  of  confidence  be- 
tween persons,  which  gives  one  dominion  or  influence  over  another. 

3.  Same.    Smne.      Eipreie  proof  not  reipuTed.      Whva  implied.      Eipress 

proof  of  such  inStience  need  not  be  made.  It  is  implied  &om  the  rel*- 
tion  the  parties  sustain  to  each  other. 

4.  Same.     Beeitalt  (^payment  inadt^.     W)ienuigteientendenaeof  Ike /obL 

Who  are  bound  Ihatby.  As  against  the  grantor,  the  recital  in  the  deed 
of  the  payment  of  the  conuderation  at  the  time  of  the  purchase,  is  hti 
receipt  or  adnussion;  and  on  proof  of  the  deed,  his  receipt  or  admiBDMi 
is  proven ;  and  so  generally,  as  against  persons  directly  in  privity  with 
the  grantor,  and  under  him,  the  like  rule  may  apply. 


FBOU     MEMPHIS. 


These  catiBea  were  heard   together,  before  Chancellor 

William  M.  Smith,  at  the  Term,  1867;  whoi 

there  was   a   decree    for  the    oomplainante,     and  an  ap- 
peal  b^   the   defendanta. 
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HuuES,  Yehqee,  Hallum  and  Scott,  for  complain- 
anta. 

Jacesok  and  Haynes,  for  respondents. 

Henry  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

The  complainants  are  the  heirs  of  Abrsm  Bayliss. 
They  exhibit  this  bill  against  the  defendant,  "Wil- 
liams, to  set  aside  a  deed  of  convejanoe  of  lands 
made  by  them  to  him;  the  equity  allied,  is,  tliat 
"Williams  stood  in  a  relation  of  trust  and  confidence 
to  them  in  respect  of  the  lands,  and  obtained  the  deed 
&om  them  by  "undue  influence."  At  the  time  the  con- 
veyance was  made,  a  suit  was  pending  between  the 
complainants  and  creditors  of  their  deceased  father, 
whereby  the  creditors  sought  to  subject  the  lands  to 
the  payment  of  the  debts  of  the  &ther.  Upon  the 
conveyance  being  made,  "Williams  took  up  the  defense 
of  the  creditors  suit,  and  succeeded  in  defeating  it, 
and  securing   the  title  of   the  lands  against   it. 

Williams  paid  to  the  complainants  for  the  land, 
f600,  and  expended  in  cost«,  coonsel  fees,  etc.,  about 
$500  more.  The  lands  were  actually  wwth  some 
twelve   to  fifteen  thousand  dollars. 

Equity  will  set  aside  a  deed  procured  by  undue 
influence.  To  call  forth  the  aid  of  equity  on  such 
ground,  a  relation  of  confidence  must  subsist  between 
the  parties,  and  an  influence  possessed  by  the  one  over 
the  other,    by  reason  of  such  oonfideooe,    and    an    uu- 
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dne  or  improper  ezerciae  of  such  influenoe,  in  procur- 
ing the  deed  from  the  confiding  party.  The  relation 
may  be  of  any  kind  which  implies  oonfidenoe,  as 
trustee  and  beneficiary,  attorney  and  client,  parent  and 
child,  guardian  and  ward,  phy«cian  and  patient,  nurse 
and  invalid,  confidential  friend  and  adviser,  indeed, 
any  relation  of  confidence  between  persons  which  gives 
one  dominion  or  influence  over  the  other:  Willard  Eq. 
Jur.,  169;  Adams  Eq.;  2  Eq.  Lead.  Cas.,  603;  Ameri- 
oaii  Notes  to  Haguenin  vs.  Baseley;  4  My.  and  Cr^ 
277;  2  Dev.  and  Bat  Eq.,  241;  2  H.  L.  Cas.,  750; 
Adams'  Eq.,  186. 

Such  relation  subsisted  between  Williams  and  the 
heirs  of  Bayliss.  Though  Williams  was  not,  by  em- 
ployment for  compensation,  their  attorney  or  agent,  he 
put  himself  in  that  relation  by  reaecm  of  frjoidship 
and  gratuitous  service  proffered  by  him,  and  accepted 
by  them,  and  of  confidence  upon  and  by  them  in  him; 
and  this  in  respect  of  tbe  defense  of  the  title  of  the 
land,  then  in  jeopardy,  and  now  the  subject  of  the 
present  suit. 

By  reason  of  that  relation,  he  had  influoice  over 
them.  EspresB  proof  of  such  influence  need  not  be 
made.  It  is  implied  from  the  relation.  Express 
proof,  however,  is  shown  in  this  case.  Suc^  influence 
was  unduly  exercised. 

The  proof  shows  that  Williams  vaa  a  land  specu- 
lator— a  lawy^  well  versed  in  the  "land  law" — a 
plausible,  capable  and  shrewd  man;  on  the  other  hand, 
the  heirs  of  Baylise  were  young,  inexperienced,  and 
two  of  them  married  women.      Williams  being  a  law-v 
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yer,  and  having  investagated  the  salt  between  tiie  heire 
and  the  creditors  of  their  deceased  &ther,  must  have 
been  weli  informed  of  the  condition  of  the  suit,  and 
the  probabilities  as  to  the  result,  and  of  the  value  of 
the  chances  as  to  seeming  the  land.  On  the  other 
hand,  the  heirs  must  have  been  uninformed  and  igno- 
rant as  to  all  these  partirailars.  Th^  oonadered  their 
chances  of  securing  the  land  so  unpromising,  that  th^ 
gave  scarcely  any  attention  to  the  suit,  nearly  or  quite 
abandoned  it,  and  were  unwilling  to  expend  any  mon^ 
in  the  defense  of  it.  The  land  was  actually  worth 
from  ten  to  fifteen  thousand  dollars.  The  chances  of 
suoceee&l  issue  of  the  suit;  were  nearly  a  certainty. 
Incumbered  as  was  the  land  by  suit,  the  price  paid 
by  "Williams  for  it,  $600,  and  the  expenses  of  the 
suit,  was  grossly  inadequate. 

Here  then,  we  have,  experience  and  craft  against  in- 
experience and  youth,  knowledge  against  ignorance,  and 
gross  inadequacy  of  price;  so  gross  as  to  shock  the 
sense  of  proportion.  Coupling  these  circumstances  with 
the  confidence  reposed  in  Williams,  by  the  heirs,  and 
the  infiuencc  possessed  by  him  over  them,  it  admits  of 
little  doubt,  that  the  unconscionable  trade  made  between 
them  was  the  result  of  undue  influence  exercised  by 
him  xnpoa   the  heirs. 

Ah  between  Williams  and  the  heirs,  therefore,  tli 
deed  of  conveyance  made  by  them  to  him  must  be  set 
aside,  and  declared  void.  But  WilUams  has  sold  and 
conveyed  the  tract  of  175  acres  to  Faulkner,  who  sold 
and  conveyed  it  to  Hatone,  who  sold  and  otmveyed  it 
to  Turner.      Tomer  sets  ap  for  defense,  that  Faulkner 
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was  an  innocent  purchaser.  The  deed  finm  WilUams 
to  Faulkner  redtea  the  consideration  of  |4,000,  paid 
by  the  latter  to  the  fonner,  for  the  land.  Otiier  than 
such  recital  in  the  deed,  no  proof  is  made  oi  the  ac- 
tual payment  of  the  consideration  by  Faulkner  to  Wil- 
liams. And  the  question  is,  whether  such  recital  is 
proof  of  payment.  If  not,  the  defense  of  innocent  pur- 
chaser fails. 

As  between  Williams  on  die  one  side,  and  persons 
tftkiug  by  conveyance  under  him,  the  recital  tn  his  deed 
of  payment  of  the  consideration  is  evidence  against  him. 
It  is  his  receipt  for  the  money.  In  some  cases,  and 
perhaps  generally,  a  greater  operation  and  e^ct  would 
be  given  to  it  than  of  a  receipt.  It  would  be  an  es- 
toppel that   could   not  be  averred  against  by  him. 

The  recital  of  payment  of  the  consideration  in  the 
deed  &om  Williams  to  Faulkner,  must  be  deemed  prima 
fade   evidence  of  such   payment. 

The  authorities  to  this  point,  are  in  conflict,  and  I 
cannot  undertake  to  reconcile  them,  for  lack  of  tun^ 
and   access  to  the   books  containing  them. 

The  current  in  Tennessee  is  &vorable  to  the  admis- 
^Q  of  the  recital  as  prma  jaeie  evidence,  in  cases 
somewhat  analogous  to  the  one  in  hand. 

In  Gaugh,  etc.,  v8.  Henderson,  2  Head,  628,  Vance 
conveyed  the  land  to  Alicia  Kernahan,  an  in&nt,  recit- 
ing in  the  deed  the  payment  of  the  coneiderataon  1^ 
Alicia.  A  judgment  creditor  of  Andrew  Kernahan,  &- 
ther  of  Alida,  caused  the  land  to  be  sold  under  exe- 
cution, on  the  judgment,  aUef^g  that  Andrew  Kerna- 
han paid    the    oonsiderationj  and    procured    the  deed  to 
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be  made  to  Alicia,  to  defraud  his  creditors,  which  gave 
him  a  resulting  trust  iD  the  land,  which  was  subject 
to  sale  under  execution.  Upon  the  issue,  whether  Alicia 
or  Andrew  paid  the  money,  it  was  held,  the  recital  in 
the  deed  of  payment  by  Alicia  was  evidence  that  the 
money  was  paid  by  her.  Perhaps  this  point  in  the 
case,  ought  not  to  be  deemed  as  authoritatively  settled. 
It  does  not  appear  to  have  been  carefully  discussed  or 
considered. 

Co<dte  vg.  Trotter,  10  Yerg.,  213,  was:  Cocke  claimed 
the  slave  in  controversy,  as  administrator  of  Trotter,  the 
father.  Trotter,  the  son,  clumed  the  slave,  under  bill 
of  sale  made  to  him  by  Miles,  which  recited  the  con- 
sideration paid  by  Trotter,  the  sou.  The  adminietr^or 
of  the  father  claimed  that  he,  the  &ther,  bought  the 
slave  from  one  James  W.  Cocke,  and  afterwards,  for 
some  purpose,  put  the  slave  iu  the  hands  of  Miles,  to 
convey  to  the  son,  and  without  any  consideration.  The 
recital  in  the  bill  of  sale  made  by  Miles,  that  Trotter, 
the  son,  paid  the  price  of  the  slave,  was  held  to  be 
evidence  of  that  fact,  iu  the  controversy  as  to  the  title, 
between  the  son   and   the  administrator   of  the   &ther. 

Haywood's  Heirs  va.  Moore,  2  Hump,,  584,  was : 
Judge  Haywood  conveyed  lands  by  deed,  to  his  daugh- 
ter, Harriet,  reciting  the  consideration  as  received  from 
her  of  11,000.  The  couv^anoe  was  to  Harriet,  for 
life,  remainder  to  her  children.  Harriet  afterwards  mar- 
ried Moore,  had  a  child,  which  died;  and  afterwards, 
she  died.  Moore  surviving  her,  claimed  to  take  the 
f^  by  inheritance  from  the  child;  and  the  brothers  of 
Harriet    claimed  to    take    by    inheritence  from  Harriet, 
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who  took  the  remainder  ia  fee  by  inheritaaoe  from  her 
c^ild.  The  result  turned  upon  the  question,  wh^er 
the  child  derived  his  estate  from  Jndge  Haywood  l^ 
gift,  or  from  Harriet,  If  from  Harriet,  upon  his  death, 
ahe  was  his  heir.  If  from  Judge  Haywood,  Moore, 
the  father,  -was  the  heir  of  the  child.  The  issue  was, 
whether  Harriet  paid  the  $1,000  to  Judge  Haywood  for 
the  land.  It  was  held,  that  the  recital  in  the  deed 
by  Judge  Haywood  to  Harris,  was  evidence  that  she 
paid  the  consideration  of  $1,000.  The  report  and  opin- 
ion in  this  case,  is  absurd.  Above  is  presumed  to  be 
a   correct  statement  of  the  case. 

Jackson  va,  McChesney,  7  Cow.,  360  was :  Viele  sold 
and  conveyed  the  land  to  Groves;  Groves  conveyed  the 
land  back  to  Viclo,  by  way  of  mortgage,  to  secure  pay- 
ment of  the  consideration.  This  mortgage  was,  for  a 
time,  not  recorded.  Afterwards,  and  before  the  record^ 
ing  of  the  mortgt^  deed,  Groves  sold  and  conveyed  it 
to  "Wright,  for  9300.  It  was  thus  a  contest  between 
a  prior  and  subsequent  grantor,  t^e  deed  of  the  latter 
being  recorded  before  the  recording  of  the  deed  of  the 
former.  The  subsequent  grantee  was  put  to  the  de- 
f^ise,  that  he  purchased  and  paid  for  the  land,  without 
notice  of  the  prior  deed.  To  maintfun  the  defense,  it 
was  necessary  to  prove  payment  of  the  consideration. 
The  retatal  in  the  deed  was  held  evidence  of  the  pay- 
ment. 

Wood  V8,  Chapin,  3  Keman,  509,  was  this:  Helm 
sold  and  conveyed  to  Wood.  Before  r^stration  of  the 
deed.  Helm  sold  and  canveyed  to  Thornton,  who  caused 
his  deed  to  be    roistered.      Thornton's  title  was    best. 
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if  he  paid  the  ooDsider&tion,  without  noUoe  of  the 
prior  deed  to  Wood.  The  recital  in  Thornton's  deed, 
of  payment  of  con^deration,  was  held  evideooe  of  the 
&al  of   payment,   as  between   him   and  Wood. 

Medley  vs.  Mask,  in  4  Ired.  Eq.,  339,  was:  Bill 
by  assignee  of  the  equity  of  redemption,  to  pay  the 
mortgi^^  debt  and  redeem  the  land.  The  bill  was 
against  mortgagor  and  mortgagee.  It  was  held  that 
Chancery  will  not  give  the  relief  sought,  without  proof 
<^  ooueideration  paid  for  the  assignment,  and  that  the 
recital  of  the  consideration  and  its  payment  contuned 
in  the  deed  of  assignment,  was  competent  evidence,  as 
against  the  mortgagee. 

On  the  other  hand,  Kimball  w.  Fenner,  12  New 
Hamp.,  248,  was:  A  creditor  of  the  vendor  of  land, 
assailed  the  deed  as  being  fraudulent  as  against  exist- 
ing creditors  of  the  grantor.  The  recital  of  payment 
of  the  consideration  in  the  deed  made  by  the  vendee, 
was  held  not  to  be  evidence  of  the  &ct  of  payment, 
as  against  creditors  exisUng  at  the  time  the  deed  was 
made,   and   who  assail   it  as   fraudulent. 

In  the  American  Notes  to  Bassett  w.  Nosworthy, 
2  Eq.  Lead.  Cases,  side  page  22,  3  Am.  Edition,  126,  the 
annotators  say:  "In  general,  those  who  claim  as  pur- 
chasers without  notioe,  must  prove  payment  of  the  pur- 
chase money,  by  direct  and  independent  evidence,  and 
cannot  rely  on  the  recitals  of  the  deed,  as  affording  a 
scintilla  of  proof  that  Uie  consideration  has  been  ac- 
tually paid."  Reference  is  made  to  several  cases  to 
support  such  statement  We  have  access  to  only  three 
of  the  cited  cases. 
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One  of  the  cases,  is  that  already  mentaoued,  12 
New  Hamp.,  248 ;  another  of  the  citatioDB  is  Nolen 
1W.  Gray,  16  Ala.,  725.  That  case  was  between  a 
prior  and  sub8ec[uent  vendee,  under  deeds  of  the  same 
vendor  conveying  the  same  land,  the  second  deed  be* 
ing  recorded  before  the  first.  It  was  held  that  the 
recital  of  payment  of  the  consideration  contained  in 
the  second  deed,  was  not  evideoce  of  tlie  payment. 
The  principle  on  which  the  decision  was  rested,  was, 
that  the  declarations  of  vendor  made  afler  sale,  are  not 
competent  to  defeat  the  title  of  the  vendee. 

The  other  of  the  three  cases  at  hand,  is,  DeVen- 
dal  V8.  Malonis,  Executors,  in  25  Ala.  Beports.  It 
was  a  contest  between  a  prior  and  subsequent  mort- 
g^;ee  of  the  same  land.  The  subsequent  mortgagee 
assailed  the  prior  mortgi^,  on  the  ground  that  it 
was  made  to  defraud  creditors,  and  so  void.  It  was 
held,  that  the  recital  of  the  debts  contained  in  the 
first  mortgage  deed  was  not  evidence  of  the  existence 
and  good  feith  of  the  debts  recited.  Here,  both  par- 
ties claimed  under  the  same  grantor,  and  the  subse- 
quent grantee  assailed  the  prior  grant.  In  the  case 
in  16  Ala,,  of  Nolin  va.  Gray,  the  poaitiou  of  the 
contesting  parties  was  reversed;  the  first  grantee  was 
assmling  the  second  grant.  The  cases  which  have 
been  detailed  from  7  Cow.  and  3  Kem,,  are  in  c<hi- 
fiict  with  the  case  of  Nolin  vs.  Gray.  In  the  New 
York  cases,  the  prior  grantee  was  assailing  the  subse- 
quent grant,  and  the  recital  in  the  subsequent  grant 
was  held  competent  evidence;  and  so  tiie  case  in  12 
New     Hampshire,    ,  is    discordant  with  the  case  of 
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Gaugh  vs.  Henderson,  in  2  Head's  Rep.  The  former 
held  the  recital  in  the  deed  aeaailed  as  fraudulent,  was 
not  evidence  against  the  attaching  creditor;  while 
Gough  vs.  Henderson,  held  such  recital  evidence  in  the 
like  case.  * 

But  I  will  not  pursue  the  question  ferther.  The 
current  in  Tennessee,  is,  to  admit  the  recital  as  evi- 
dence. The  contrary  rule  may  be  more  sound  upon 
principle.  Such  recital  seems  little,  if  anything,  more 
than  a  receipt  for  money,  or  an  admission  or  declara- 
tion of  a  third  person,  in  cases  where  the  controversy 
of  the  party  claiming  under  the  deetl,  is  with  a  stran- 
ger to  the  deed.  As  against  the  grantor,  the  recital 
is  his  own  receipt  or  admission;  and  on  proof  of  tlie 
deed,  his  receipt  or  admission  is  proven.  And  so, 
generally,  as  against  persons  directly  in  privity  with  the 
grantor,   and  under   him,  the  like   rule   may   be  proper. 

In  the  present  case,  the  recital  must  be  held  to  be 
evidence.  The  Bayliss  heirs  conveyed  by  deed  to 
Williams.  Williams  conveyed  by  deed  to  Faulkner. 
No  fraud  is  alleged  against  the  deed  to  Faulkner. 
None  is  alleged,  as  between  Williams  and  Faulkner. 
The  claim  or  equity  of  the  Bayliss  heirs,  is  a  latent 
claim  or  equity,  and  it  is  against  Williams  rather  than 
against  Faulkner,  Such  case  may  fairly  enough  come 
within  the  rule  held  in  the  current  of  dtcisions  in 
Tennessee,  referred  to,  and  the  recital  held  to  be  evi- 
dence, as  between  parties  standing  in  the  relation  ul' 
the   parties   in  this   record. 

It  is  not  our  pur^x)se  to  decide  now  Ihat  in  all 
cases   where   the  defense   of   innocent  purchase)-   is   v  ":k-i\ 
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on,  the  recital  will  be  evidence  for  the  party  relying 
on  BQch  defenee.  A^  to  persons  absolutely  strangers 
to  the  title  of  the  party  making  such  defense,  aud  as 
to  creditors  assailing  a  deed  as  made  to  defraud  them, 
and  in  like  cases,  it  will  be  time  enough  to  decide, 
when  the  case  is  presented  which  exacts  deciaon  to 
that   point. 

The  defense  of  innocent  purchaser,  is  set  out  as  to 
Faulkner,  with  sufficient  certainty  and  compl^eness,  in 
the  allegation   of   the  defendant,  ToTBer,   in   his  answer. 

And  the  requisite  proof  is  made  to  sust^n  the  de* 
fense,  by  means  of  the  recital  of  payment  contuned 
in  the  deed. 

The  delay  of  the  complainants  in  filing  their  bill 
attracts  observation.  The  bill  was  filed  soon  aA&c 
Williams  procured  a  •  decree  defeating  the  bill  filed  1^ 
Bayliss'  creditors,  to  subject  the  lands  to  the  payment 
of  their  demands.  But  we  do  not  discover  anything 
in  the  record,  whieh  suffices  to  create  the  convictiiHi 
that  the  heirs  awaited  the  dedsion  of  that  case.  iSo 
&r  as  is  shown,  the  delay  to  file  the  bill  was  not 
caused    with  the  view  to  await  the  decision. 

As  to  the  176  acre  tract  held  by  Turner,  the  same 
conveyed  by  Williams  to  Faulkner,  the  bill  will  be 
dismissed.  As  to  the  other  two  tracts,  the  title  will 
be  divested  out  of  Williams  and  vested  in  the  com- 
plainants. 

Williams  received  from  Faulkner,  &r  the  175  acre 
tract,  $4,000.  He  has,  therefore,  no  equity  to  be  re- 
imbursed by  the  complainants,  for  $1,100  or  there- 
abouts, expended  by  him,    in  the  payment  to  the  com- 
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pUdnants,  and  in  the  expenses  of  the  suit  by  the  cred- 
itors of  Bayliss  agaiDSt  the  lands. 

Aa  the  deed  by  Williams  to  Faulkner,  lias  defeated 
tlie  equity  of  the  complainants  to  the  175  acre  tract, 
and  they  have  thereby  lost  the  land,  Williams  will  be 
held  to  account  to  the  complainants  for  the  value  of 
the  land,  as  sold  by  him,  to-wit:  $4,000,  less  the 
amount  paid  by  Williams  to  the  complainants  for  the 
several  toicts,  and  the  costs  and  expenses  paid  by  him 
in  the  defense  oi  the  suit  of  the  creditors  of  Bayliss, 
the  ^tlier;  and  abating  also,  one  third  of  the  value 
of  the  175  acre  tract;  it  appearing  that  heretofore,  one 
third  of  the  tract  has  been  recovered  from  Williams 
by  one  of  the  t^ree  heirs  of  Bayliss,  the  &tlier,  in  a 
suit  l^  such  heir  for  the  purpose,  or  was  owned  by 
that  heir:     2   Head,    259. 

Decree  according  to  this  opinion;  and  remand  the 
cause  to  the  Chancery  Court,  for  sacJi  proceeding  tiiere 
as  may  be  suitable  to  execute  the  decree. 
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S,    C.    Mount  vs.   Ann    H,    Kbbterson. 

1.  Femes    Covert.         Cimveyante  <^   land*.       Acknoudedymenl  of   deed. 

Privy  tjamatatvm.  The  essential  thing  to  be  accomplished  in  efiecl- 
ing  a  coDTG/ance  b;  a  /erne  covert,  iBtbe  privy  examinatioa,  whereby  it 
h  ascertained  that  her  execution  of  the  iiulrtmienl,  was  rolunlaiy, 
Vree,  and  without  fear,  compnlsion  or  undue  influence.  'Whatever 
Btatutoiy  proviaionB  have  reference  to  the  accompliBhinent  of  that 
object,  and  the  protection  of  the  friw  ixicerl,  must  be  conxidered  as 
mandatory.  But  (he  general  provisions  of  the  statiUe  in  reganl  to  the 
mode  of  executing  or  ant  lien  licafing  snch  deed,  not  having  reference 
to  this  essential  condition,  need  not  be  conBidered  as  mandaiory,  unle^g 
circumstances  or  the  obvious  intent  of  lh<?  IxTgislsturc  bo  indicHte. 

2.  Same.     Hufbaml'i'fomvyanM  o/vife's  land.     Cunivyniu-e  of  land.     When 

good  withoiU  regintratioH.  A  deed  in  valid  ai  to  the  husljand,  except 
as  against  creditors  and  bona  fide  purcliaHcrs,  uj>on  its  execution  and 
delivery  merely,  without acknowleilgment  [>y  ]iini,orregistratiim.  So 
far  aa  the  estate  of  the  lituband  in  the  wife's  land  is  concerned,  do 
efTect  is  given  to  ihc  deed  by  bis  acltnuwtedgment. 

3.  Same.    Same.     Deeii  of  l-iiid  of /erne  i-nKi-t  good  withcut  thv  achtoirkdg- 

ini^U  befort  elerk,  by  hiu4ia>id,  if  lie  Kign  the  deed.  Tlie  hust>nnd  joined 
.with  the  wife,  in  a  deed  conveying  her  land.  They  both  appeiired  belbie 
the  clerk,  as  faia  certilicalc  shows.  Tlie  clerk  look  tlie  wife's  acknow- 
leilgmeiil  to  the  deed,  and  her  privy  examination,  hm  required  by  the 
Act  of  1633,  but  not  the  acknowledgment  of  the  husband.  Held,  that 
the  purchaser  of  the  land  acquired  good  title  to  the  land  conveyed,  al- 
though tbe  husband  did  not  acknowleiige  the  deed. 

4.  Same.    Smne.     Ceiiijindt    of  eleit  to  aetaoteledgtnenl  of  dtfd  by  femt, 

eoDerU  Whallhe  ixriificile  muxt  ree'de.  The  only  certificate  easential  to 
the  validity  of  a  deed  executed  by  a  feme  eneert  conveying  her  land,  is, 
that  in  relation  to  her  privy  examination;  and  aclausein  the  certificate 
of  the  clerk,  that,  "he  is  personally  acquainted  with  her,"  is  not  ne«B- 
flnry  to  perfect  a  conveyance  mode  by  a/«jne  eoreH. 


Tliis  cause   was   heard  at   tlif  Terni,    1866, 

when     complaiuant's     bill    was     dismissed;     from     which 
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decree    he    has    appealed    to    this    court.       Chancellor 
William    M.  Smith,  preaiding. 

EsTES  &  Jackson,  Beechkr  &  Belcher,  and 
Mtjnfohd,   for  Mount. 

J.  B.  HEI8KBLL,  Geo.  Gantt  and  Waddell, 
for  Mrs.    Kesterson. 

Gbobge  Andrews,  J.,  delivered  the  opinion  of  the 
Court. 

The  bill  in  this  cause  was  filed  in  the  Chanceiy 
Court  of  Memphis,  and  the  following  &ct8  are  estab- 
lished in   the   case: 

On  the  17th  day  of  June,  1848,  the  defendant 
Ann  A.  Kesterson,  with  John  Kesterson,  her  husband, 
executed  and  delivered  to  Ann  S.  Keeling,  a  deed  of 
conveyance  of  lot  No.  356,  in  the  City  of  Memphis, 
said  lot  being  the  individual  property  of  Mrs.  Kester- 
son. Stud  lot  was  afterwards  conveyed  to  Robertson 
Topp,  who  sold  it  to  M.  J.  Wicks,  E.  W.  Munford, 
W.  B,  Greenlaw  and  J.  O.  Greenlaw;  through  whom, 
complainant.  Mount,  claims  title  to  a  portion  of  the 
lot.   - 

On  the  6th  of  June,  1866,  the  defendant,  Ann  H. 
Kesterson,  her  husband  being  deceased,  or  reported  to  be 
so,  commenced  an  ejectment  against  Mount,  for  the  re- 
covery  of   that  portion   of   the   lot  held   by   him. 

Her  claim  to  recover  the  lot,  is  based  upon  the 
alleged  fact  that  the  certificate  of  her  privy  examina- 
tion and   acknowledgment,   annexed  to  the  deed  of  her- 
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self  and  hufibaiid,  to  Mrs.  Keeling,  is  defective,  and 
not  such  as  is  required  by  law;  and  it  is  claimed 
that,  in  consequence  thereof,  the  deed  is  ineffectoal  and 
void  as  to  her. 

The  bill  allies  these  ftctfi,  with  others  not  neoee- 
saiy  to  be  stated  here,  and  prays  that  the  suit  in 
ejectment  be  perpetually  enjoined;  that  the  eaid  lost 
deed  be  set  up  and  established;  and  that,  if  necessary, 
the  title  to  said  lot  be  divested  out  of  Mrs.  Keeter- 
80d;  and  for  general  relief.  The  original  deed  of 
Mrs.  Kesterson  and  her  husband,  has  been  lost,  and  a 
copy  from  the  Register's  office  is  exhibited  with  the 
bUi. 

The  answer  of  Mrs.  Kesterson,  admits  the  mftVing 
of  tlie  deed  by  her  husband,  and  that  a  copy  thereof 
is  exhibited  with  the  bill;  and  also  admits,  "that  fdie 
signed  the  same,  and  that  a  iutile  effort  was  made  to 
take  the  privy  examination  on  the  17th  of  June,  1848; 
the  said  examination  being  nugatory,  because  the  said 
Rose,  deputy  clerk,  etc.,  omitted  to  recite  and  show 
in  the  privy  examination,  and  in  his  probate,  that  he 
was  personally  acquainted  with  respondent," 

Subsequently  to  the  execution  of  the  original  deed 
by  Mrs.  Kesterson  and  her  husband,  a  deed  was_  ex&- 
cuted  by  ber,  intended  to  confirm  the  sale,  and  to 
remedy  the  supposed  defect  in  the  title.  Li  tlie  view 
which  we  have  taken  of  the  questions  involved  in  the 
case,  it  becomes  unnecessary  to  decide  upon  the  effect 
of  this  deed  of  confirmation,  and  onr  diseussion  will 
be  confined  to  the  effect  and  operation  of  the  original 
deed. 
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Upon  final  hearing,  the  bill  was  dismissed  by  the 
Chancellor,  and  the  complainant   appealed. 

Previoua  to  the  passing  of  the  Act  of  1833,  cb. 
92,  all  deeds  of  f^aus  covert  in  this  State,  were  re- 
quired to  be  acknowledged  by  the  /erne  upon  a  private 
examination  before  some  court,  or  judge  of  a  court, 
or  in  ca*tain  cases,  before  commissioners  to  be  appoint- 
ed by  the  court,  to  take  the  acknowledgment;  and  the 
only  mode  provided  for  the  acknowledgment  of  any 
deed  of  real  estate,  was  before  some  court,  or  judge, 
or   commissioner.     • 

The  Act  of  1831,  ch.  90,  introduced  a  material 
change  in  the  system,  by  providing  that  deeds  of  per- 
sons 9ui  juris,  might  be  proven  by  witnesses  or  ac- 
knowledged by  the  grantora,  before  the  clerk  of  any 
County  Court.  This  act  has  no  reference  to  deeds  of 
married  women.  It  is  the  first  statute  of  this  8tat«, 
which  prescribes  a  form  for  the  certificate  of  ac- 
knowledgment. 

Under  the  provisions  of  all  these  statutes,  however, 
deeds  other  than  those  of  femes  covert  instead  of  being 
acknowledged  by  the  grantor,  might  be  proved  by  the 
subscribing  witnesses  before  the  proper  court  or  officer, 
and   a  <^py   of   the   record   of   such   probate   endorsed. 

The  Act  of  1831,  provides,  that  where  the  person 
executing  the  instrument  wishes  to  acknowledge  the 
same,  "it  shall  be  lawtiil  for  any  of  said  clerks  to 
receive  said  acknowledgment,  if  he  is  personally  ac- 
quainted with  the  person  wishing  to  make  said  acknowl- 
e^ment,  but  not  otherwise;  in  which  case  he  shall  put 
on  said  deed  the  following  certiiicat«:      'State  of  Ten- 
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iiessee,  County.     Personally  appeared  before  me — 

clerk,  etc.,  the  within  named,  (the  bargainor,  obligor, 
etc.,)  with  whom  I  am  personally  acquainted,  and 
who  acknowledged  that  he  executed  the  within  (deed, 
bond,  etc.,)  for  the  purposes  therein  contained.'  "  The 
Act  also  provides,  for  the  probate  of  the  deed  by  the 
testimony  of  the  subscribing  witnesses,  instead  of  an 
acknowledgment;  and  prescribes  a  form  of  certiftcatc  of 
such  probate  to  be  indorsed  upon  the  deed  by  the 
clerk   taking  such   probate. 

In  1833,  was  passed  An  Act,  entitled  "An  Act  to 
amend  the  Act   of   1831,   ch.   90." 

This  statute  provides,  that,  "all  deeds  of  conveyance 
heretofore  made,  or  hereafter  to  be  executed,  by  husband 
and  wife,  may  be  proven  by  the  subscribing  witnesses 
thereto,  or  acknowledged  before  the  clerk  of  any  County 
Court  in  this  State,  which  probate  or  acknowledgment  of 
the  due  execution  of  said  deed,  by  the  said  husband  and 
wife,  shall  be  made  in  the  same  manner;  and  the 
form  of  the  certificate  of  such  probate  or  acknowledg- 
ment, shall  be  the  same  as  is  pointed  out  in  the  said 
Act,  which  this  is  intended  to  amend :  And  it  shall  he 
the  duty  of  said  clerk,  before  whom  said  probate  or 
acknowledgment  is  so  taken,  and  after  the  said  deed  is 
so  proven  or  acknowledged,  to  examine  the  wife  pri- 
vily and  apart  from  her  said  husband,  touching  her 
voluntary  execution  of  the  same;  and  if  she  acknow- 
ledges or  states  that  she  executed  the  same  freely  and 
voluntarily,  and  without  any  compulsion  on  the  part 
of  her  said  husband,  then  and  in  that  case,  the  said 
clerk,   in   addition  to   the  certificate    or    acknowledgment 


APRIL  TERM,  1869.  457 

8.  O.  Moimt  m.  Ann  H.  EesteraoD. 

prescribed  in  the  above  re«ate<l  Act,  shall  also  put  the 
following  oertificate  on  the  back  of  said  deed :  'And 
A  B,  (the  feme  covert,)  having  alao  personally  appeared 
before   me,   privately   and    apart    from   her  husband,  the 

stud     — ,     acknowledged    the     execution     of     said 

deed  to  have  -been  done  by  her,  freely,  voluntarily  and 
nnderetandingly,  without  compulsion  or  restraint  from 
her    said    husband,    and    for    the    purposes    therein    ex- 


The  statutes  of  1831  and  1833,'  were  in  force  in 
this  State  at  the  time  of  the  execution  of  the  deed 
now   in   qaestioD. 

The  certificate  of  acknowledgment  upon  the  copy 
of  the   deed   in   question,   is  as  follows: 

"State   of   Tennessee,  \ 
"Shelby   County,      f 

"Pereonally  appeared  before  me,  W.  L.  Dawoody, 
Clerk  of  the  County  Court  of  said  county,  John  Kes- 
terson ;  and  ^Ann  H.  Kesterson  having  also  appeared 
before  me  privately  and  apart  from  her  husband,  the 
said  John  Kesterson,  acknowledged  the  execution  of 
said  deed  to  have  been  done  by  her  freely,  voluntarily 
and  understandingly,  without  compulsion  or  constraint 
from  her  said  husband,  and  for  the  purposes  therein 
contained.  "Witness  my  hand  at  office,  June  17,  1848. 
"WM.  h.  DAWOODY,  Clerk. 
"By    James    Rosfe,  D.  C." 

It  is  admitted  in  this  case,  that  the  deed  in  ques- 
tion was  executed  by  John  Kesterson,  the  husband,  and 
by  Ann  H.  Kesterson  the  wife;  but  there  is  no  cer- 
tificate  showing   that   the   husband   acknowledged   it. 
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It  becomes  neoeasaiy,  iher^ore,  to  determine  whether 
a  deed  executed  b^  husband  and  wife,  but  acknowl- 
edged hy  the  wife  alone,  is  efiectual  to  convey  her 
estate  J  and  if  so,  whether  -the  omission  of  the  clerk 
to  state  in  his  oertificat^,  that  he  ie  personallj  ecqoaint- 
ed  with  the  grantors,  is  a  defect  which  renders  the 
deed  totally   invalid,   as  to  her. 

The  Act  of  1833,  provides,  that  deeds  of  husband 
and  wife,  may  be  proven  by  the  subscribing  witneases, 
or  acknowledged  he£ore  the  clerk  of  the  Counfy  Court; 
"and  it  shall  be  the  duty  of  said  clerk,  before  whom 
said  probate  or  acknowledgment  is  so  taken,  and  af- 
ter the  Bud  deed  is  so  proven  and  acknowledged  as 
aforesaid,   to  examine  the  wife    privily    and  apart,   etc." 

That  the  husband  must  so  join  in  the  deed  con- 
veying the  wife's  estate,  as  to  make  it,  in  substance, 
at  least,  the  joint  deed  of  husband  and  wife,  ia  un- 
doubted :  Cope  V8.  Meeks,  3  Head,  388.  Whether  it 
is  essential  to  the  validity  of  the  deed  as  to  the  wif^ 
that  the  husband  aokjiowledffe  as  well  as  execute  it,  is 
a  different   and   more   difficult    question. 

I  think,  however,  that  the  statute  in  this  respect,  is 
directory.  The  clerk  may  take  the  probate  or  ac- 
knowledgment of  the  deed,  as  to  the  husband;  and  if 
be  does  so,  it  is  his  duty  afterwards  to  take  the  privy 
examination  of  the  wife.  But  if,  in  any  case,  he 
should  take  the  privy  examination  of  the  wife  first, 
and  the  acknowledgment  of  the  husband  afterwards,  or 
should  take  the  examination  of  the  wife  without  any 
probate  or  acknowledgment  by  the  husband,  who  bad 
already  executed  the  deed,  it  would,  I  think,  be  stick- 
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ing  in  the  bark  of  the  etatate  to  hold  the  whole  pro- 
ceeding void. 

Judge  Cooley,  ae  the  result  of  his  discuadon  of 
the  subject  of  the  distinctiou  between  directory  and 
mandatory  provisions  in  statutes,  states,  that:  "Those 
directions  which  are  not  of  the  essence  of  the  thing 
to  be  done,  but  which  are  given  with  a  view  merely 
to  the  proper,  orderly  and  prompt  conduct  of  the 
business,  and  by  a  failure  to  obey  which,  the  rights 
of  ihoee  interested  will  not  be  prejudiced,  are  not  com- 
monly to  be  regarded  ae  mandatory;  and  if  the  act 
ifi  performed,  but  not  in  the  time,  or  in  the  precise 
mode  indicated,  it  may  be  still  sufficient,  if  that  which 
is  done  accomplishes  the  substantial  puipcses  of  the 
statute:      Const.  Lim.,  77. 

The  essential  thing  to  be  accomplished  in  effecting 
a'  ctHiveyance  by  femet  cotcri,  is  the  privy  examination, 
whereby  it  is  ascertained  that  her  execution  of  the  in- 
strument was  voluntary,  free,  and  without  fear,  compul- 
sion, or  undue  infiuence.  This  was  the  essential  thing 
in  a  conveyance  by  fine  in  England;  and  in  all  tite 
varying  legislation  upon  this  subject  in  this  State,  and 
in  all  the  States  of  the  Union,  this  has  heea  the  one 
primary  object  in  view.  "Whatever  statutory  provisions 
have  reference  to  the  complete  accomplishment  of  that 
object,  and  the  protection  of  tiie  feme  covert,  must  be 
considered  as  mandatory.  But  general  provisions  of 
die  statute  in  r^ard  to  the  mode  of  executing  or  au- 
thenticating such  deeds,  not  having  reference  to  this 
essential  condition,    need    not  be    considtired    as  mandft* 
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tory,  unless '  oircumatances,  or  the  obvious  intent  of  the 
Legislature,  so  indicate. 

It  is  hardly  correct  to  say  that  the  right  of  a 
fane  covert  to  convey  her  lands,  was  conferred  by 
statute,  and  that  therefore  her  conveyance  is  invalid, 
unless  executed  in  strict  compliance  with  all  the  de- 
tails of  statutory  requirement.  Her  right  to  convey 
existed  at  common  law,  though  it  could  be  exercised 
only  by  the  process  of  fine  or  recovery.  Those  pro- 
ceedings were  never  recognized  in  this  State,  or  in  the 
colony,  or  State  of  North  Carolina,  and  perhaps  not 
in  any  of  the  original  thirteen  colonies :  4  N.  T., 
31 ;  3  Mason,  351.  But  deeds  were  executed  by 
married  women  and  authenticated  in  various  modes, 
till  the  North  Carolina  statute  of  1715,  which  is  the 
foundation  of  our  system,  recognized  and  r^;ulated, 
rather  than  conferred  the  right.  That  statute  in  iis 
preamble,  recites  as  follows:  "Whereas,  the  legal  way 
of  passing  lands  where  the  estate  is  in  a  feme  corerf, 
is,  by  fine  and  recovery;  and  it  having  been  formerly 
practicable  in  this  government,  (fines  and  recoveries 
not  being  in  nse  here,)  that  sales  have  been  made  by 
the  husband  with  the  wife's  consent,  and  sometimes 
by  sales  from  them  both,  and  acknowledged  in  court, 
the  wife  being  first  privately  examined  in  court, 
whether  she  acknowledged  the  same  fi-eely :  Be  it  en- 
acted,  etc." 

Such  statutes  are  an  enlargement  of  a  common  law 
right,  facihtating  its  exercise,  but  not  originating  the 
right:      4  N.  Y.,  23. 
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The  deed  is  valid  as  to  the  husband,  except  as 
against  creditors  and  bona  fide  purchasers  upon  execu- 
ti(Hi  and  delivery  merely,  without  acknowledgment  by 
him,  or  registration.  So  &r  as  the  estate  of  the  hus- 
band in  the  wife's  land  ia  concerned,  no  effect  is 
given  to  the  deed  by  his  acknowledgment.  "The 
reason  why  the  husband  was  required  to  join  with 
bis  wife  in  the  conveyance,  was,  that  his  assent  might 
appear  upon  the  face  of  it,  and  to  shew  be  was  pres- 
ent to  protect  her  from  imposition:"  iV  McKinney, 
J,;  3  Head,  388.  In  the  present  case,  the  husband  ex- 
ecuted the  deed  with  bis  wife,  thereby  shewing  his  assent 
upon  the  &ce  of  it;  and  he  appeared  with  her  before 
the  clerk,  as  the  certificate  shows,  thereby  being  in  a 
position  as  efficiently  to  protect  her  from  imposition,  as 
if   he   had  then   and  there,  himself  acknowledged   it. 

It  is  difficult  to  see  why  the  omission  of  an  act 
on  the  part  of  the  husband,  not  tending  to  the  pro- 
tection of  the  wife,  and  which,  whether  performed  or 
omitted,  could  have  no  effect  upon  the  passing  of  his 
estate,  should   so   fatally   effect  the  passing   of  hers. 

The  usual,  convenient,  and  very  proper  practice,  is, 
undoubtedly,  for  husband  and  wife  to  appear  together 
before  the  proper  officer,  who  takes  on  the  same  oc- 
casion, the  acknowledgment  of  the  one,  and  the  privy 
examination  of  the  other.  And  it  might  be  conceded 
that  the  statute  was  passed,  as  statutes  often  are,  in 
contemplation  of  the  existence  of  usual  and  ordinary  facts, 
without  rendering  the  existence  of  those  (acts  absolute- 
ly essential  to  the  validity  of  acts  done  under  the 
statute. 
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And  I  think  it  would  be  confining  ourselves  to  a 
veiy  narrow  and  technical  conetruction,  and  grasping  at 
the  shadow,  while  losing  the  substance,  to  hold,  in  the 
present  case,  that,  when  the  husband  had  executed  the 
deed  jointly  with  his  .wife,  and  had  appeared  with  her 
before  the  officer,  and  her  privy  examination  and  ac- 
knowledgment, had  been  daly  taken  and  certified,  th« 
deed  of  the  wife  should  be  a  nullity,  because  the  hus- 
band  failed  to  make  bh  acknowledgement,  which  could 
have  no  effect  upon  the  operation  of  the  deed,  aa  to 
him;  which  could  shew  no  further  than  hia  acta  had 
already  shown,  his  assent  to  hia  wife's  conveyance,  and 
which  could  not,  in  this  case,  or  in  any  other,  operate 
as  a  protection  to  the  wife  against  fraud  or  imposi- 
tion. To  justify  the  court  in  holding  such  an  ap- 
parently immaterial  act,  to  be  an  absolute  essential  to 
the  validity  of  a  deed,  should  require  a  clear  exprea- 
sion  of  a  le^lative  intention  to  that  effect. 

But  if  it  be  settled  tiiat  it  is  not  essential  to  ihe 
validity  of  the  deed  of  a  feme  eovert,  that  the  hus- 
band should  acknowledge,  as  weU  as  execute  it;  still, 
it  is  in^Bted,  that,  in  virtue  of  the  express  terms  of 
the  statute,  it  is  essential  that  the  substance  of  the 
certificate  prescribed  by  the  Act  of  1831,  be  prefixed 
to  the  certificate  of  the  privy  examination,  and,  in 
particular,  that  it  should  be  certified  by  the  clerk, 
that  he  is   "personally  acquainted"   with   the  fane  coixrt. 

It  has  been  repeatedly  decided  in  this  State,  that, 
under  these  statutes,  in  the  case  of  a  deed  of  a  person 
8Ut  juris,  the  certificate  of  acknowledgement  is  invalid, 
as    an    authentication    for     the     purpose    of  registration' 
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unlefis  it  shew  that  the  clerk,  taking  the  acknowledg- 
ment, is  peraonally  acquainted  with  the  grantor.  But 
the  effect  of  such  omission  npon  the  operation  of  the 
deed  ot  a  /enw  oowrl,  has  never,  that  I  am  aware  of, 
been  decided  in  this  State. 

The  certificate  in  this  case,  it  will  be  observed, 
omits  the  material  portions  of  the  certificate  prescribed 
in  the  Act  of  1831,  but  embodies  a  substantial  copy 
of  the  form  of  certificate  prescribed  in  the  Act  of 
1833,  for  certifying  the  privy  examination  and  ac- 
knowledgment of  femes  oovert.  It  contains  no  state* 
ment  of  any  acknowledgmeut  of  the  deed  by  John 
Kesterson,  the  husband,  and  no  recital  that  the  clerk 
was  personally  acqufunted  with  either  of  the  grantors. 
It  is  well  settled,  in  this  State,  as  well  as  else- 
where, that  the  title  of  a  /eme  covert,  in  real  estate, 
passes  only  by  virtue  of  her  privy  examination  and 
acknowledgment,  and  that  the  certificate  of  the  officer 
is  the  only  evidence  admissable  to  prove  that  the  re- 
quirements of  the  law,  in  regard  to  such  examination 
and  acknowledgment,  have  been  complied  with. 

Does  the  Act  of  1833,  require  the  whole  of  the 
certificate  prescribed  by  the  Act  of  1831,  as  well  as 
that  of  1833,  to  be  indorsed  upon  the  deed,  as  an  essen- 
tial condition  to  the  passing  of  the  title  of  a  feme 
eovertf 

If  my  conclusion  be  correct,  that  the  privy  exami- 
nation of  the  wife,  and  the  certificate  thereof,  are  valid 
and  effectual,  though  the  husband  has  not  acknowl- 
edged their  joint  deed,  it  almost  necessarily  follows,  tliat 
&.e  only  certificate  essential  to  the  wife's  deed,  is   that 
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relating  to  her  privy  examination;  and  that  the  certifi- 
cate prescribed  in  the  Act  of  1831,  which  is  the  only 
one  containing  ^e  personal  acquaintance  clausOj  need 
not  be  prefixed  to  the  certificate  of  the  privy  examination 
contained  in  the  Act  of  1833.  For,  it  will  at  once 
be  seen,  that  the  certificate '  of  1831,  would  be  simply 
incoherent,  if  the  husband's  name  were  not  mentioned 
in  it. 

The  Act  of  1831,  had  no  reference  to  deeds  of 
married  women.  The  certificate  prescribed  in  that  Act 
did  not  effect  the  operation  of  tlie  deed  as  between 
the  parties,  but  operated  as  evidence  and  autiicnti- 
cation  '  merely,  for  purposes  of  subsequent  proof  and 
registration.  Tlic  Act  of  1833,  extended  the  powers 
of  clerks  of  courts  to  the  taking  of  acknowledgments 
of  the  deeds  of  married  women,  and  prescribed  a  fur- 
ther certificate  to  be  added  to  that  prescribed  by  the 
former  Act.  But  the  certificate  of  1831,  retained 
by  the  Act  of  1833,  had,  under  both  Acts,  the  same 
operation  and  effect ;  it  was  an  authentication  merely, 
of  the  deed,  and  had  no  reference  to  the  privy  exami- 
nation of  the  wife. 

It  was  the  privy  examination  and  acknowedgment, 
and  the  certificate  thereof,  which  followed  the  first  cer- 
tificate, that  operated  upon  the  title  of  tlie  fimt 
isovfri.  Perhaps  the  first  certificate  might  be  essential  to 
entitle  the  deed  to  be  used  as  evidence,  or  to  be  regis- 
tered; it  certainly  woidd  be  thus  essential  as  to  the  in- 
terest of  the  husband;  but  it  is  tlie  last  certificate  only, 
which  contains  the  results  of  the  privy  examination,  that 
was  intended  to  have  any  effect  upon  the  estate  of  the 
wife. 
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I  think  the  obviou&  intention  of  the  Legislature  in 
.  the  Act  of  1833,  was,  to  provide  for  the  fiill  and 
complete  authentication,  as  to  both  parties,  of  dee<l9 
executed  by  husband  and  wife,  thereby  supplying  an 
omissioD  in  the  Act  of  1831.  With  this  view,  the 
Act  of  1833,  re-enacts  the  provisiona  of  the  previous 
statute ;  but  the  provisions  thus  re-enacted,  have  the 
same  force  and  eSect  in  the  subsequent  statute,  as  in 
the  prior  one;  and  in  both  statutes  have  reference  to 
matters  of  evidence  and  registration  merely.  The  new 
matter  in  the  Act  of  1833,  consists  of  the  provision 
made  for  taking  and  certifying  the  privy  examination 
of  the  wife;  and  it  is  upon  this,  and  not  upon  the 
provisions  brought  forward  irom  the  Act  of  1831,  that 
the  validity   of  her  conveyance   depends. 

This  view  is  borne  out  by  the  consideration  of 
some  further  provisions  of  this  Act  of  1833.  It  was 
provided  that,  when  jemes  overt  should  be  unable,  for 
any  cause,  to  appear  before  the  clerk,  he  might  issue 
a  oommissiom  to  a  justice  of  the  peace,  or  other  officer, 
to  take  her  privy  examination.  The  forms  of  the 
commission,  and  of  the  certificate  to  be  made  by  the 
commisdoner,  are  prescribed  in  the  Act;  and  neither  of 
them  contain  any  statement  that  the  officer  is  personal- 
ly acquaint«d  mth  the  fane;  thus  showing  that  the 
Xiegblature  did  not  regard  the  personal  acquaintance 
clause   as  of   vital   importance. 

No   reason   is    seen    why    the   L^islature   should    re- 

<]uire  the  feme  covert   to    acknowledge    the    deed   twioe — 

once    in    company    with    her    husband,    and    once    upon 

privy    examination    afterwards;    and   in    Montgomery  vs. 

30 


BROWNSVILLE: 


I.  a  Hoont  VI.  Ann  H. 


HobaOn,  and  Rainey  m.  Gordon,  it  was  held  that  she 
was  not  required  to  do  this,  under  the  statute  of  1813. 

Mr.  Meigs,  whose  admirable  Digest  has,  in  the 
absence  of  judicial  deciston,  almoet  the  force  of  au- 
thority in  this  State,  treats  the  certilicate  of  probate  or 
acknowledgment  prescribed  by  the  Act  of  1831,  as  ap- 
plying only  to  the  acknowledgment  of  the  husband; 
and  states,  that  after  such  probate  or  acknowledgment 
on  the  part  of  the  husband,  the  jeme  may  appear  be- 
fore the  same,  or  some  other  County  Court  clerk,  and 
acknowledge  the  deed  and  be  privily  examined  at  the 
same  time  or   subsequently;      1   Meigs*   Dig.,   687. 

It  is  true,  tiiat  the  Act  of  1833,  provides  that 
the  probate  or  acknowledgment  of  the  due  execution 
of  the  deed  by  the  husband  and  wife,  shall  be  made 
in  the  same  manner,  and  the  form  of  the  certificate  of 
such  probate  or  acknowledgment,  shall  be  the  same,  as 
is  pointed  out  in  the  Act  of  1831.  But  it  is  not 
said  that  the  omission  of  the  clerk  to  comply  with 
this  direction  shall  render  the  deed  a  nullity  as  to 
either  husband  or  wife ;  and  as  the  matter  to  be 
certified  to,  under  these  directions  of  the  statute,  is 
only  the  "due  execution"  of  the  deed,  and  not  at  all 
the  privy  examination,  on  which  the  validity  of  her 
conveyance  depends;  as  this  is  matter  which  under  all 
the  legislation  of  the  State,  up  to  the  passage  of  the 
Act  of  1833,  would  have  had  no  efiect  as  to  the 
validity  of  the  deed  of  a  f&nt,  cocerf,  and  is  utterly 
immaterial  now,  unless  made  absolutely  essential  to  the 
validity  of  the  deed  by  the  express  terms  of  the  stat- 
ute; it  would  be  straining    in    fiivor    of  literal    techni- 
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cality,  and  sticking  in  the  bark  of  a  remedial  statute, 
to  hold  that  an  omiesioa  in  this  portion  of  the  cer- 
tificate, would  render  the  deed  as  to  the  wife,  wholly 
invalid. 

Whatever  forms  or  precautions  are  required  by  the 
statute,  for  the  protection  of  the  interests  of  /ejius  oovert 
must  be  kept  and  observed.  But  I  am  not  disposed 
to  add  to  these,  useless  technicalities,  which  can  operate 
only  to  embarrass  conveyancing,  and  would,  if  enforced, 
in  most  cases,  dmply  operate  a  fraud  or  a  wrong. 

The  conclusion  is,  that  the  Chancellor  erred  in  dis- 
missing the  bill  in  this  cause;  that  the  deed  executed 
by  Mrs.  Kesterson  and  husband,  was  valid,  and  oper- 
ated to  convey  her  estate  in  the  land;  and  it  must  be 
so  decreed.        ' 


The    Gayoso     Savings     Institute     w.     Cornelius 
Fellows    d  ah. 


1,  Pbohusobt  NOTES  AKDBOKDfl.    Amgnmeat  (^  >a»e.     Whea<noHeelaO\« 

iiUar  of  Ae  a»»gmae»i  it  not  reqtiiitd,  Ltgal  lille.  Mamiat  dditerg. 
When  » boDd,  bill,  note  or  like  eridence  of  debt  Im  udgned,  and  is 
traDBferred  by  actual  muiiuil  delivery  to  the  aasignee,  whether  the  le- 
gal title  in  the  instrument  passed  by  the  iflugnment  or  not,  tio  notice  is 
required  to  be  given  to  the  debtor,  of  the  aadgnment. 

2.  Saick.    Nete  hi  titit.    Promitt  ^  Auomeg  lo  pag  pmeeedx  to  tutignee. 

If  the  ItutminaittmwferKd  were  filed  in  a  court,  w  evidcDcein  a  pending 
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Buil,  BO  that  it  could  not  be  withdrawn  and  actual  deIiTei7  made,  notice 
to  the  attomej  having  theconCrot  of  theBoit,  and  tbereaponaibilil7  of  the 
collection,  and  hU  undertakin)F,  eipresa  oriinp[icd,to  pay  over  the 
money  to  the  assignee,  or  to  act  aa  hia  attorney  in  the  collection,  would 
be  sufficient ;  especially  where  the  InBtrument  or  note,  at  the  time  of 
the  aaaignment,  had  not  ripened  into  a  judgment ;  then  the  delivery  in 
this  case  waa  all  that  it  was  poeaible  to  make,  and  was  sufficient; 
and  no  notice  to  the  debtor  was  ueceeMi;. 


FROU    MEMPHIS. 


At  the   Term,    1867,    there    was    a    decree 

ia  fevor  of  the  Gayoso  Savings  Institute;  from  which 
Jones,  Brown  &  Co.,  appealed.  Chancellor  William 
M.  Smith,  presiding. 

T.    W.    Brown,   for   complainants. 

FiKLEY  &  Keller,  and  H.  B.  Folk,  for  respon- 
dents. 

George  Andrews,  J.,  delivered  the  opinion  of  the 
Couri 

The  firm  of  Fellows  &  Co.,  doing  husiness  in  New 
Orleans,  was  indebted  to  Jones,  Brown  &  Co.,  trf 
Memphis,  in  a  large  sum.  Feliows  &  Co.,  held  a 
note  made  by  E.  P.  Stewart,  payable  to  their  order, 
for  the  sum  of  $5,405.75.  E.  P.  Stewart  was  dead, 
and  his  estate  proving  insolvent,  was  being  adminis- 
tered as  an  insolvent  estate,  in  the  Chancery  Court  of 
Memphis,  upon  a  bill  filed  by  his  administrator  for 
tliat  purpose.       Notice  was   duly   given   in   that  suit,  fiyt 
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creditors  to  appe&r,  and  present  and  prove  their  claims 
i^uinst   the  insolvent  estate. 

Fellows  &  Co.,  having  placed  their  note  against 
E.  P.  Stewart,  in  the  hands  of  John  G.  Finnie,  an 
attorney,  for  collection,  said  Finnie  filed  a  petition  ia 
the  administration  suit,  in  the  name  of  Fellows  &  Co., 
for  payment  of  the  note,  and  filed  the  note  as  evidence 
in  the  cause.  The  claim  of  Fellows  &  Co.,  was  re- 
sisted by  the  administrators,  but  the  Clerk  and  Master 
allowed  the  claim  in  his  report,  and  the  report  vns 
finally   confirmed  by   decree   of  the   Chancery   Court. 

Fellows  &  Co.,  wrote  to  their  attorney,  John  G. 
Finnie,  who  had  in  his  control  as  attorney,  the  note 
of  E.  P.  Stewart,  deceased,  to  pay  over  the  proceeds  of 
the  same,  when  collected,  to  Jones,  Brown  &  Co.,  up* 
on  the  debt  due  to  the  latter  firm,  and  which  debt 
exceeds  the  amount  due  upon  the  note  of  Stewart. 
This  letter  was  delivered  by  Fellows  &  Co.,  to  Jones, 
Brown  &  Co.,  who  presented  it  to  Finnic,  and  Finnie 
thereupon  promised  Jones,  Brown  &  Co.,  to  obey  the 
request  made  in  the  letter,  and  to  pay  over  the  pro- 
ceeds of  the   note   to  them  when   collected. 

At  the  time  of  the  acceptance  of  this  order  by 
Finnie,  the  note  of  Stewart  had  been  filed  in  the 
Chancery  Court,  but  the  record  does  not  show  whether 
it  had  at  that  time  been  act«d  upon  by  the  Clerk  & 
Master,   or  finally   allowed   by   the  Court. 

No  notice  of  the  assignment  of  the  proceeds  of 
the  note  by  Fellows  &  Co.,  to  Jones,  Brown  &  Co., 
was  given  to  the  administrators  of  Stewart,  or  to  the 
Clerk    &    Master;   and    no  notice  of  this  change  of  in- 
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terest,  was  taken  in  the  proceedings  in  tiie  Chfinoery 
Court.  It  does  not  conclo^vely  appear,  tltat  dther  tJie 
administraton  of  Stewart,  or  the  Gayoso  Savings  Insti- 
tution, had  any  knowledge  of  the  assigDtnent  to  Jones, 
Brown   &  Oo. 

After  the  assignment  to  Jones,  Brown  &  Co.,  and 
after  the  claim  of  FellowB  &  Co.,  against  the  estate  of 
E.  P.  Stewart  had  been  reported  by  the  Cletk  & 
Master,  and  allowed  by  the  order  of  the  Chanc^y 
Court,  the  Gayoso  Savings  Institution  filed  a  bill  in 
the  Chancery  Court  of  Memphis,  alleging  that  Fellows 
&  Co.  were  largely  indebted  to  the  Institution,  making 
Fellows  &  Co.,  and  the  administrators  of  Stewart,  par- 
ties defendant,  and  seeking  to  attach  the  amount  com- 
ing to  Fellows  &  Co.,  from  the  estate  of  Stewart,  for 
the  satisfaction  of  its  debt. 

The  question  now  to  be  decided,  is,  whether  Jones, 
Brown  &  Co.,  by  virtue  of  their  equitable  assignment 
of  the  debt  due  &om  the  estate  of  E.  F.  Stewart  to 
Fellows  &  Co.,  or  the  Gayoso  Savings  Institution  by 
virtue  of  its  subsequent  attachment  against  the  same 
debt,  have  the  prior  claim  upon  the  moneys  due  from 
the  estate  of  Stewart  to  Fellows  &  Co. 

It  was  held  in  the  cane  of  Coldfelter  m.  Coz,  1 
Sneed,  330,  that  an  assignment  of  a  judgment  at  law 
was  incomplete  and  invalid,  as  against  a  subsequent 
attaching  creditor,  unless  notice  of  the  assignment  were 
given   to  the  judgment   debtor. 

Judge  McKinney,  who  delivered  the  opinion  of 
the  Court  in  that  case,  states  correctly,  that  the  law  is 
settled    in    England   in    accordance    with    that    decisioD, 
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and  tliat  the  same  doctrine  is  held  ia  sever&l  of  the 
States  of  the  Union,  but  that  the  weight  of  American 
authority  u)  against  it.  Thoagh  the  doctrine  is  ex- 
pressly hud  down  in  that  case,  it  was  unneoeasary,  as 
the  court  held  that  under  the  existing  law  of  this 
State,  a  ju^ment  debtor  was  not  liable  to  the  process 
of  attachment  by  garnishment,  adopted  in  that  case. 
But  it  is  not  necessary  now  to  question  the  correctness 
of  that  decifflcm. 

The  English  rule  is  one  of  comparatively  recent 
ori^,  and  is  founded  directly  upon  a  construction  of 
their    bankrupt   laws. 

Since  the  case  of  Coldfelter  vs.  Cox,  however,  it 
has  been  established,  that  notice  to  tbe  debtor  is  not 
necessary  in  the  oases  where  instruments  which  are 
n^;otiable,  or  assignable  at  common  law,  or  by  statute, 
ar«  assigned  so  as  to  pass  the  legal  title:  Mutual 
Pro.  Ids.  Co.  tie.  Hamilton,  5  Sneed,  269.  In  Sugg 
v».  Powell,  1  Head,  221,  the  same  ruling  was  made ; 
and  it  would  appear  from  the  report  of  that  case,  that 
the  assignment  must  have  been  of  a  character  which 
did  not  transfer  the  legal  title  to  the  note  assigned, 
though  it  is  not  distinctly  so  stated.  In  Mayor  vs. 
Pulliam,  2  Head,  346,  the  question  of  the  necessity  of 
notice  to  the  debtors,  of  the  assignment  of  notes,  and 
other  cboees  in  action,  was  expressly  reserved  by  the 
court  as  not  being  necessary   to   a  decision. 

Whatever  may  be  the  law  in  regard  to  the  necessity 
for  notice  to  the  debtor,  in  the  case  of  the  assignment 
of  a  judgment  at  law,  we  have  no  hesitation  in  holding 
that  snch  notice  is  not   necessary,    where  a  bond,  bUl, 
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Dote,  or  like  evidence  of  debt,  is  aeeigaed,  and  ia 
transferred  by  actual  manual  delivery  to  the  aBsigaee; 
and  this,  whether  the  legal  title  in  the  instrumait 
passed   by   the   asEignment   or  not. 

I  would  apply  the  eame  rule  to  the  assignment  of 
a  chose  in  action,  which  is  applied  to  the  transfer  of 
chattels  generally;  which  is,  that  as  between  the  aa- 
signee  and  an  attaching  creditor,  or  a  subsequent  par- 
chaser  in  good  faith  and  without  notice,  the  assign- 
ment privta  fade  is  void  if  the  possession  and  appai^ 
ent  ownership  have  been  left  with  the  assignor,  so 
that  he  is  enabled  to  bold  himself  out  to  the  world  as 
the  true  owner.  In  such  a  case,  the  retention  by  the 
assignor  of  the  indicia  of  ownership,  is  regarded  as 
evidence  of  fraud,  as  against  creditors  and  purchasers 
in   good  &ith,  and   without   notice. 

If,  by  reason  of  the  want  of  notice  of  the  assignment, 
the  debtor  has,  in  good  faith,  paid  the  debt  to  the  assignor, 
or  has  submitted  to  a  judgment  in  garnishment  in 
&vor  of  another  creditor,  he  must  be  protected  upon 
the  above  principles. 

What  acts  on  the  part  of  the  assignor  and  assignee, 
shall  be  sufficient  to  place  the  chose  beyond  the  power 
of  the  assignor,  so  as  to  complete  the  transfer  as  to  third 
parties,  must  depend  upon  the  nature  of  the  particuLu' 
case.  If  the  debt  be  represented  by  a  note,  bond, 
OF  other  written  evidence  of  debt,  whether  negotiable 
or  not,  it  would  ordinarily  be  sufficient  to  deliver  the 
instrument  to  the  assignee  at  the  time  of  the  assign- 
ment. If  the  assignor  of  the  bond  or  note,  has  ac- 
tually  delivered   the   instrument   to   the  assignee,   he   has 
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done  alt  ia  his  pcrwer  to  signify  hia  intention  to  part 
widx  the  control  over  it;  and  this  act  as  completely  de- 
nudes the  a^ignor  of  the  iTuHcia  of  ownership,  as  the 
delivery  does  in  the  case  of  the  assignment  of  a  person- 
al chattel.  If  the  note  or  other  inatrumOTt  were  in  the 
hands  of  an  attorney  or  f^ent,  notice  to  the  attorney  or 
agent,  and  his  ondertaking  to  hold  it  thenceforth  as  the 
agent  of  the  assignee,  would  be  equivalent  to  the  actual 
delivery  of  the  instrument;  and  perhaps  the  transfer  of 
the  attorney's  receipt  might  have  the  same  effect. 

If  the  instrument  was  filed  in  the  court  as  evidence 
in  a  pending  suit,  so  that  it  could  not  be  withdrawn 
and  actual  delivery  made,  notice  to  the  attorney 
having  the  control  of  the  suit  and  the  responsibility 
of  the  collection,  and  his  undertaking,  express  or  im- 
plied, to  pay  over  the  money  to  the  assignee,  or  to 
act  as  his  attorney  in  the  collection,  would  be  suffi- 
dent.  If  the  debt  in  the  present  case,  was  represented 
at  the  time  of  the  assignment,  by  the  original  note, 
then  the  delivery  actually  made  was  all  that  the  case 
admitted,  or  that  it  was  possible  to  make,  and  was 
sufficient,    and   no  notice  to    the    debtor    was    necessary. 

There  is  no  evidence  in  this  case,  that  the  note 
filed  in  this  cause,  had,  at  the  date  of  the  assignment, 
become  mei^;ed  in  the  decree;  and  in  the  absence  of 
proof  we  must  presume  that  it  still  remained  as  when 
filed. 

Had  it  passed  into  decree,  then  the  doctrine  held 
in  Coldfelter  vs.  Cox,  would  require  that  notice  should 
have  been  given  to  the    representatives    of    the    debtor. 
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But  as  it  still  retained  its  character  and  eSSect  as  a 
promiHSory  note,  and  the  assignor  liad  made  as  complete 
a  delivery,  as  the  nature  of  the  case  admitted  oi^  the 
title  of  the  as^gnee  was  perfect,  and  must  prevail  over 
a   subsequent  attaching  creditor. 

It  follows,    that    Jones,    Brown  &    Co.,    have    the 
prior  right  to  the  fund  in  contest  in  this  case. 


McCrae  v8.  Bajsk  op    West    Tbhhessee    and    Wm. 
Vance. 

1.  Ihbolvemcy.     ^u^  bona  upon  fieri  faeitu  u  ordittarils  proqf  tufieieKt, 

This  u  not  laffieierU  as  lo  banks  :  Sa  Ad  Feiymary  7,  1860,  titap.  27. 
Ordin&rilf  a  wiUa  bona  upon  jiori  faeiat  ib  proof  of  the  inMlTcncj  irf 
the  dafendADt  in  the  execntioD,  and  will  establish  an  allegatioa  of  in- 
BolveDC;,  in  the  absence  of  proof  to  the  contraTy,  But  the  allegatioo 
of  a  nu^  bona  to  a  fieri  jaaa»  ia  not  an  allegation  of  inaolvoicjr,  oor 
equivalent  to  such  allegatioa  in  the  KnM  of  the  insolveiicj  designated 
bj  the  Act  lo  regulate  banking,  of  Febmai?  6th,  1860,  ch.  27.  In  a 
proceeding  under  thii  Act,  to  subject  theasaelsof  a  bank,  on  the  ground 
of  iU  inaolvencf,  to  the  prior  right  of  its  note-holden  over  all  other 
cieditore  to  payment  out  of  iu  meta,  it  is  esBential  tliat  the  foct  of  in- 
eolvencT  be  pontively  allied. 

2.  ATTACmaarr.    Jfon-rwiefani  dthtar  qf  rmSeiA  ddtlor,     Penmud  aai^et 

not  reguwwL  A  non-reeident  dditor  of  a  resident  jndgmoit  debtoi^ 
roaj  be  suljected  to  the  payment  of  the  judgment  debt  by  bill  in  Chm- 
ceiy,  upon  jndgmentagUDst  the  resident  debtor,  and  execution  returned 
aneatiBfied.    Such  non-resident  debtor  may  be  made  a  pai^  without 
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penonal  eerrice,  by  publication ;  and  apon  deficit  of  appearance,  a 
decree  may  go  agaimt  him,  and  an  execution  maj  iaaoe  and  b«  made 
out  of  an;r  piopertj  of  tiie  defendant  that  maj  be  foand. 


FBOH   HEHPHIS. 


There  was  a  demurrer  to  this  bill  by  Vance, 
which  was  allowed  by  the  Court,  and  an  appeal  to 
this  Court.      Chancellor  Wm.  M.  Smith,  presiding. 

PosTON,    Humes  and  Soott,  for  McCrae. 

KoBTBECHT    &    Chapt,   for   respondents. 

Henby  G.  Smith,  J,,  delivered  the  opinion  of 
the   Court. 

McCrae  recovered  judgment  at  law  against  the 
Bank  of  West  Tennessee;  sued  out  execution  thereon, 
which  was  returned  nuBa  bona;  and  thereupon  he 
filed  this  bill  in  Chancery  against  the  bank  and 
Vance,  ailing  the  foregoing  tacts;  and  further,  that 
Vance  was  indebted  to  the  bank  $10,000,  for  shares  of 
stock  for  which  he  had  suhecribed  and  not  paid;  and 
was  not  a  resident  of  this  State;  and  praying  that 
the  debt  owing  by  Vance  might  be  subjected  to  the 
payment  of  the  judgment  against  the  Bank;  and  that 
a  writ  of  attachment  might  be  had  ^[ainst  the  estate 
of  Vanee,  to  answer  such  decree  as  might  be  obtained 
in   the  premises. 

To  this  bill  Vance  put  in  demurrer,  aadguing  for 
causes:      First,  that  a    creditor    of  an    insolvent    bank, 
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cannot  have  a  bill  to  subject  assets  of  the  bank  to 
his  separate  debt.  Second,  that  a  judgment  creditor  of 
a  resident  debtor,  cannot  subject  by  bill  of  this  kind, 
to  the  payment  of  the  judgment,  a  debt  owing  hy  a 
non-resident  to  the  judgment  debtor.  Third,  that  an 
attachment  cannot  be  had  against  the  estate  of  Vance, 
whereby  to  seize  and  hold  his  property  to  answer 
decree  in   the   case   against   him. 

The   demurrer   is  bad   upon  all   the    causes    assigned. 

Firet,  The  bill  does  not  allege  that  the  defendant, 
bank,  is  insolvent.  The  allegation  of  a  nvUa  bowt 
to  a  fieri  facias,  is  not  an  all^ation  of  insolvency; 
nor  equivalent  to  such  allegation  in  the  sense  of  the  in- 
solvency,  designated  by  the  Act  to  regulate  banking,  of 
February  6th,  1860,  chap.  27,  as  ground  upon  which 
the  bill-holders  are  entitled  to  priority  of  payment  out 
of  the  assets  of  the  bank,  over  all  other  of  its  creditors. 
Ordinarily,  a  nuUa  bona  upon  fi^ri  facias,  is  proof  of 
the  insolvency  of  the  defendant  in  the  execution,  and 
will  su£Bce  to  establish  an  allegation  of  insolvency,  in 
the  absence  of  proof  to  the  contrary.  In  the  case, 
however,  of  a  proceeding  under  the  Bank  Act,  to  subject 
the  assets  of  a  bank,  on  the  ground  of  ita  insolvency,  to 
the  priority  of  its  note-holders,  to  payment  out  of  its 
assets,  over  all  other  creditors,  it  is  essential  that  the  fiict 
of  insolvency  be  positively  allied.  The  omission  of 
sach  all^atton,  in  such  proceeding  against  the  bank 
would  be  a  fatal  defect.  And  so  in  a  bill  of  the  pres- 
ent kind,  unless  such  allegation  of  insolvMiey  be  posi- 
tively made,  it  is  not  shown  that  the  condition  of  the 
Bank  is  such  as   will   authorize   a   proceeding   under   the 
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Bank  Act,  and  for  that  reason  exclude  a  creditor  from 
purauing  the  suitable  remedies  to  subject  assets  of  the 
Bank  to  the  payment  of  his  demand. 

Moreover,  it  does  not  appear  in  the  preaent  case,  that 
there  are  any  note-holders  of  the  Bank,  or  other  creditors 
of  any  kind,  other  than  the  plaintiff.  The  case  is  not, 
therefore,  ■within  the  principle  decided  in  the  case  of 
Marr  vs.  The  Bank   of  West  Tennessee:       4  Cold.,   471. 

(Second,  A  non-resident  debtor  of  a  resident  judgment 
debtor,  may  be  subjected  to  the  payment  of  the  judgment 
debt,  by  bill  in  Chancery  upon  judgment  against  the 
resident  debtor,  and  an  execution  returned  unsatisfied. 
Such  non-resident  debtor  may  be  broi^ht  in  without  per- 
sonal service  by  publication;  and  upon  default  of  ap- 
pearance, a  decree  may  go  against  him,  and  on  such  de- 
cree an  execution  of  fieri  facias  may  issue,  which  may  be 
made  of  any  property  of  such  defendant,  that  may  be 
found. 

In  such  case,  the  non-residence  is  adequate  ground 
for  an  ori^nal  or  auxiliary  attachment,  at  the  beginning 
or  in  the  progress  of  the  suit;  and  by  means  of  such  at- 
tachment, the  property  of  the  defendant  may  be  seized 
and  held  to  abide  the  final  decree. 

The  objection  urged  by  defendant's  counsel,  that  this 
is  a  proceeding  of  garnishment,  and  that  the  garnishee 
process  requires  personal  service  on  the  garnishee,  is 
without  merit.  It  confounds  the  proceeding  by  bill  in 
Chancery,  against  r^ular  parties  defendant,  with  the 
process  of  garnishment  upon  execution  or  original  at- 
tachment. Service  of  process  in  cases  of  the  latter  kind, 
is  necessarily   personal  on  the  garnishee.       It  is  done  by 
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means  of  notice  issued  by  the  officer  having  the  writ, 
and  executed  upon  the  garnishee. 

And  likewise  without  merit,  ia  the  objection  that 
Chancery  has  not  jurisdiction,  because  of  the  remedy 
at  kw.  In  the  first  place,  there  is  not  any  remedy 
at  law,  and  for  the  reason  that  personal  service  cannot 
be  had  upon  the  garnishee.  And  second,  the  remedy 
at  law  would  be,  if  there  was  any,  embarrassed  and 
inadequate.  At  law,  the  answer  of  the  garnishee  is 
conclusive,  and  not  disputable.  In  Chancery,  proof 
may  be  made  and  relief  had,  (gainst  his  answer.  And 
third,  to  some  est«nt  the  proceeding  at  law  is  in  the 
discretion  and  control  of  the  officer  having  the  execu- 
tion or  attachment,  and  not  of  the  plaintiff.  The 
officer  brings  in  such  persons  as  garnishees  as  he  may 
think  proper,  and  not  such  as  the  plaintiff  may  desig- 
nate. Perhaps  it  is  the  duty,  of  the  office,  to  gar- 
nish the  persons  whom  the  plaintiff  may  designate; 
and  if  he  do  not,  and  thereby  the  plaintiff  incur 
damage,  it  may  be  that  the  officer  would  be  respon- 
sible. However  this  may  be,  the  prooeedii^  is  not 
fblly  under  the  control  of  the  plaintiff,  as  it  may  be 
had  by  bill  in  Chancery. 

And  farther,  whether  the  remedy  at  law  be  adequate 
or  inadequate,  the  remedy  in  Chancery  ia  given  by 
express   statute:       Code  sea   4283. 

The  objection  is  not  well  taken,  that  stocks  are 
subject  to  execution  at  law,  and  so  ta  adequate  reme- 
dy at  law  without  need  of  the  aid  of  Chancery.  The 
bill  does  not  seek  to  subject  the  stock  of  the  defend- 
ant, Vance.      It  prays  to  subject  the  debt,    owing    by 
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lum  to  the  bank  &r  the  etock.  Besidea,  the  stock 
belongs  to  Vance,  and  not  to  the  bank,  and  is  liable 
to  execution  or  attachment  against  Yance,  but  not 
liable  to  execution  against  the   bank. 

The  demurrer  must  be  overruled,  and  the  cause 
remanded  to  the  Chancery  Court,  for  such  further 
proceeding  there   aa  may  be  suitable. 


E.  C.  ASD  John  Kirk  vs.  Joseph  Fubgebson  d  aU. 

LlIOTATiOK  or  ESTATES.  Wordi  importing  an  tnrfcjinite  faSvre  of  ietae. 
EdaUt  taii,  abolMed.  Heudenon,  by  deed,  conveyed  »  lot  in  Mem- 
phis to  his  daughter,  Rachel  Means,  and  to  her  hein,  the  oatoml 
iome  of  her  body,  forever ;  if  there  shonld  be  no  itnue,  then  said  lot  or 
pMoel  of  gToand,  to  descend  to  my  gnuid-«hiMren.  Held,  let,  That 
the  lin^tation  to  the  gnnd-childrcn  in  this  deed,  depending  npon  an 
definite  failuie  of  isme,  is  void.  2nd,  1  hat  the  abeolaie  title  sued  for, 
pMsed  to  Rachel  Means.  3d,  That  the  limitations  in  this  deed,  ai 
DKHilav,  ere>iladBncatatetail,at]dby  the  Act  of  1731,  ch.  22,aecti 
estates  tail  wen  abolished,  and  are  deemed  and  held  a  fee  simple  absolute. 
4th,  That  Bacfael  Means  and  her  husband,  having  conveyed  said  lot, 
their  son  has  no  interest  in  the  same ;  tlie  title  having  passed  to  the 
pcrcliaser  by  their  deed. 


FBOH     MEMPHIS. 


The  Chancellor  in  this  cause,  pronounced  a  decree 
in  fevor  of  complainaats;  from  which  respondents  ap- 
pealed to  this  Court.  Chaacellor  Wm.  M.  Smith, 
presding. 
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WiLLiAJUs  &  Beabd  and  Geobqg  Ga.ntt,  for 
complainants. 

E,  A.  Ybbgeb,  FoiJTE  &  Stovali,,  for  respondents. 

Jaues  O.  Shaceelfobd,  J.,  delivered  the  opinion 
of   the   Court. 

This  is  a  bill  filed  in  the  Chancery  Court  at 
Memphis,  by  the  complainants,  against  the  defendants, 
Furgerson  and  Neil,  and  Finly  Means,  attaching  the 
property  of  Furgerson  and  Neil,  and  asking  the  con- 
struction of  a  deed,  etc.  It  appears  from  the  record, 
Littleton  Henderson,  on  the  29th  of  May,  1843,  for 
love  and  afFection,  conveyed  to  his  son-in-law,  Tboa. 
B.  Means,  and  his  daughter,  Rachel,  the  wife  of  Thos. 
B.  Means,  several  tracts  of  land  in  fee  simple.  In 
the  said  deed,  he  also  conveyed  to  his  daughter,  Rachel, 
£  lot  in  the  City  of  Memphis.  After  describing  the 
lot,  the  deed  recites:  "which  said  lot,  I  hereby  giv^ 
grant  and  convey,  to  the  said  Rachel  Means, 
and  to  her  heirs,  the  natural  issue  of  her  body,  for- 
ever; if  there  should  be  no  issue,  then  the  said  lot  or 
parcel  of  ground,  to  descend  to  my  grand-children. 
Nevertheless,  the  full  and  complete  life  estate,  is  hereby 
given  and  established  in  her  present  bnsband,  or  Atture 
husband,  whether  there  be  ofispring  or  not;  and  her 
husband  or  husbands,  as  the  case  may  be,  shall  con- 
tinue in  possession  of  the  same,  and  have,  own,  and 
possess  all  the  rents,  rights  or  emoluments  appertaining 
to  or   arising  therefrom,   during   their  natuial   lives,  and 
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not  until  thdr  death  shall  the  reverBitHiaiy  interest 
commence. 

On  the  24th  of  Febrnary,  1851,  Thos.  B.  Means  and 
wife,  by  deed  properly  exeouted,  sold  and  conv^ed 
this   lot  to  John   H.    Reynolds. 

On  the  7th  July,  1854,  Reynolds  sold  and  ecmveyed 
by  deed,  to  Joseph  Furgerson  and  Jas.  H,  Neil.  On 
the  14th  of  November,  1854,  Furgerson  and  Niel  sold 
the  lot  to  Edward  and  John  Kirk,  for  96,600,  one 
thonsand  dollars  paid  in  cash,  balance  on  time,  for 
vhich  the  notes  of  the  purchaser  were  executed,  and 
a  bond  for  title  was  given  upon  payment  of  purchase 
money,  with   usual   covenants  of    warranty,   etc 

On  the  20tb  of  September,  1858,  the  oompliunants 
filed  this  bill  on  the  Chancery  side  of  the  Common  Law 
and  Chancery  Court  oi  Memphis,  against  Furgerson 
and  Neil,  in  which  they  aver  the  defendants  have  failed 
and  are  insolvent;  that  they  only  had  a  life  estate  in 
l^e  lot  purchased  by  them;  that  they  have  already  paid 
more  than  the  value  of  the  interest;  that  the  re- 
minder interest  in  the  lot  was  in  Finly  Means,  the 
son  of  Thomas  and  Rachel  Means.  An  attachment 
was  prayed  for  against  the  estate  of  Furgerson  and 
Neil;  process  was  issued,  and  the  cause  was  brought 
to  a  hearing. 

The  Chancellor  wts  of  opinion  that  Furgerson  and 
Neil  were  only  possessed  of  the  life  estate  of  Thomas  £. 
and  Rachel  Means — the  remainder  interest  being  in 
Finly  Means,  the  child  of  Rachel  Means — and  decreed 
an  account  to  be  taken  of  the  value  of  that  interest. 
The  funds  attached  were  subjected  to  the  payment  of 
31 
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complainaDt's  olaim.  The  cause  was  brought  to  this 
Court  by  appeal;  and  at  a  former  term,  the  Court 
being  of  opinion  that  Finly  Means,  the  child  of  Ra- 
chel Means,  was  a  necessary  party,  remanded  the  cause, 
with  instructions  to  make  him  a  parly.  This  was  done. 
The  answer  of  Finly  Means  was  filed,  in'^hich  he  sets 
up  his  title,  kad  avers  the  remainder  interest  in  the 
lot,  upon  his  mother's  death,  vested  in  him,  subject  to 
the  life  estate  of  his  father.  The  cause  was  again 
heard,  and  the  Court  was  of  opinion  that  the  deed  of 
Littleton  Henderson  to  Kachel  Means,  only  vested  in 
her  a  life  estate,  and  re-afErmed  the  decree  pronounced 
at  the  former  term.  From  which  decree,  Furgerson 
aud  Neil  appealed  to  this  Court. 

The  only  question  presented  for  our  consideration, 
arises  upon  the  construction  of  the  deed  of  Littleton 
Henderson  to  his  daughter,  Rachel  Means,  made  in 
1843.  It  appears  from  the  deed,  he  gave  the  lot  in 
suit  to  Rachel  Means  and  to  her  heirs,  the  natural 
issue  of  her  body;  and  in  the  event  of  the  &ilure  of 
issue,  to  his  grandchildren.  This  was  a  remainder 
over  upon  an  indefinite  fulure  of  issue.  Such  was  the 
evident  intention   of  the  grantor. 

What  is  the  legal  effect  of  this  deed?  Did  the 
absolute  estate  vest  in  the  donee,  Rachel  Means,  sub- 
ject to  the  life  estate  of  her  husband?  For  the  proper 
determination  of  this  question,  it  becomes  necessary  to 
look  to  the  rules  of  the  common  law,  controlling  such 
deeds. 

By  the  common  law,  an  estate  to  a  man  and  his 
"heirs,"  in  land,  gave  him  an   estate  in  fee.      The  word 
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"heirs,"  is  aecessaiy  in  the  grant  or  deed,  in  order  to 
make  a  fee  or  inheritance.  If  land  be  given  to  a  man 
forever,  or  to  him  and  his  assigns  forever,  this  gives 
him  bat  an  estate  for  life.  Mr.  Blackstone  saya,  that 
this  is  plainly  a  relic  of  feudal  strictness.  A  condi- 
tional fee  at  commim  law,  was  a  fee  restrained  to  some 
particular  heirs,  exclusive  of  others.  As  to  the  heirs  of 
a  man's  body,  by  which  only  his  lineal  descendants 
were  admitted  in  exclusion  of  collateral  heirs,  or-  to  the 
heirs,  male,  of  his  body,  in  exclusion  of  both  collaterals 
and  lineal  females,  also.  With  regard  to  the  condition 
annexed  to  these  fees,  by  the  common  law,  Mr.  Black- 
stone  says :  "our  ancestors  held  such  a  gift  to  a  man 
and  the  heirs  of  his  body,  was  a  gift  upon  condition 
that  the  estate  should  revert  to  the  donor,  if  the  douee 
had  no  heirs  of  his  body."  Thus  the  common  law 
stood,  until  the  passage  of  the  statute  commonly  called 
the  statute  De  Donis  Conditionalihue,  in  the  reign  of 
Edward  I.  Upon  the  construction  of  this  Act  of  Par- 
liament, the  Judges  determined  the  donee  had  no  longer 
a  conditional  fee  simple,  which  became  absolute  and  at 
his  own  disposal  the  instant  any  issue  was  bom.  They 
divided  the  estate  into  two  parte,  leaving  the  donee  a 
particular  estate,  which  th^  denominated  a  fee  tail : 
2  Blackstone's  Com.,  113.  Estates  tail  are  either  gen- 
eral or  special.  Estate  tail  general,  is  where  land  is  given 
to  one  and  the  heirs  of  his  body  b^^tten.  As  the 
word  "heirs"  is  necessary  to  create  a  fee,  so  in  further 
limitati<»i  of  the  strictness  of  the  feudal  donation,  the 
word  body,  or  other  words  of  procreation,  are  necessary 
to  make  it  an  eutaiL 
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The  deed  givce  an  estate  for  life  to  Thomas  B.  Means, 
with  a  vested  remainder  to  Bschel  Means,  and  to  her 
heirs,  the  natural  issue  of  her  body,  forever.  The  es- 
tate in  remainder,  is  an  entail  at  common  law,  becaoae 
words  of  procreation  are  added  to  the  word  heirs: 
4  Kent,   11,  13. 

Apply  these  principles  of  the  common  law  to  the 
case  imder  consideration.  The  gift  was  to  Eachd 
Means  and  to  her  heirs,  the  natural  issue  of  her  body, 
forever.  This  limitation  at  common  law,  created  an 
estate  tail.  By  the  provisions  of  the  Act  of  1784, 
chap.  22,  sec.  5,  estates  tail  were  abolished;  and,  in  the 
language  of  the  statute,  they  shall  be  deemed  and  held 
B.  fee  simple  absolute.  What  is  the  1^  eflfect  of  the 
limitation  to  the  grandchildren,  in  the  event  the  grantee 
shall  die  without  issue?  If  an  executory  devise  be  lim- 
ited to  take  effect  after  a  dying  without  heirs,  or  with- 
out issue,  or  on  a  failure  of  issue,  the  limitation  is  held 
void,  because  the  contingency  is  too  remote,  as  it  is 
not  to  take  effect  until  there  is  an  indefinite  failure  of 
issue:     4   Kent,  271. 

This  Court  held,  in  the  case  of  Randolph  vs.  Wen- 
del  4  Sneed,  646,  a  dying  without  heirs,  or  heirs  ctf 
the  body,  is  construed  by  the  common  law,  like  dying 
without  issue,  to  be  too  remote  an  event  upon  whii4 
to  suspend  a  limitation.  The  reason  of  the  role  is, 
that  a  limitation  to  take  effect  upon  an  indefinite  fiiilure 
of  issue  of  a  person  who  takes  the  absolute  property, 
is  void,  because  it  violates  the  rule  against  perpetuities. 
It  follows,  therefore,  the  limitations  to  the  grandchil- 
dren in  this  deed,  depending  upon  an  indefinite  fiulure 
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of  issue,  are  void.  The  result  is,  the  absolute  title  to 
the  lot  in  question  vested  in  Rachel  Meaus,  subject 
to  the  life  estate  of  her  husband,  which  was  carved  out 
of  the  absolute  estate. 

The  donor,  Littleton  Henderson,  having,  by  his  deed 
to  Rachel  Means,  in  1843,  attempted  to  create,  and  did 
create,  an  estate  tail;  by  the  provision  of  the  Act  of 
1784,  the  estate  thus  attempted  to  be  created,  became 
an  estate  in  fee  simple,  vesting  the  absolute  estate  in 
Rachel  Means  and  her  heirs;  and  she  and  her  hus- 
band, having,  by  deed,  in  1861,  conveyed  the  lot  in 
suit  to  Reynolds,  the  absolute  title  to  the  lot  passed 
and  vested  in  that  vendee,  who,  by  deed  conveyed  to 
Furgerson  and  Neil,  who  had  thereby,  the  absolute  title 
to  the  property,  and  could  make  a  good  and  sufficient 
title  in  fee  simple.  Finly  Means,  the  child  of  Rachel 
Means,  takes  no  interest;  the  title  to  the  property  hav- 
ing been  passed  by  the  deed  of  Thomas  B.  Means  and 
wife,   Rachel,  made  in  1851. 

It  follows,  the  bill  of  complainants  must  be  dismissed ; 
but,  inasmuch  as  attachments  were  issued,  and  the 
property  of  Furgerson  and  Neil  was  attached,  and  it 
does  not  appear  what  disposition  was  made  of  the  funds 
attached,  the  cause  will  be  remanded,  that  proper  or- 
ders may  be  made.  The  complainants  will  pay  all  the 
costs  in  the  catise. 
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p  THX  GoTEKiroR  TO  BEKOTZ  omcERS.  Cmaoationtr  </  Rtg- 
Tenure  of  office.  There  being  no  tenure  of  office  fixed  for  the 
CommiBioiier  of  RegiEtrmtion,  and  the  poirer  of  sppointment  bariiig 
been  vested  in  the  Oovemor  of  the  Slate  to  fill  such  officeti,  the  Itkw 
\eete  in  the  Oovemor  the  power  of  removal,  and  the  CommluioDet  holdi 
bi»  office  at  the  will  of  the  Qovemor. 


FfiOM  MEMPHIS. 


This  cause  was  heard  in  Jane,  1869,  before  Chan- 
cellor William  M.  Smith,  who  granted  an  injanctioo 
against  Boughner,  to  exercise  the  right,  or  perform  the 
duties  of  Register  of  voters  for  Shelby  County.  The 
cause  is  in  this  Court,  upon  the  apphcation  of  Bongh- 
ner  to   supersede  said  order  of  the   Chancellor. 

J.   O.   Pierce,   ibr  complainant. 

Joseph  B.  Heiseell,  for  respondent. 

James  O.  Shackelfokd,  J.,  delivered  the  opinion 
of  the  Court. 

It  appears  &om  the  record,  the  complainant,  in 
February,  1869,  was  appointed  the  Commissioner  of 
Hegistratiott  of  voters  for  the  county  of  Shelby,  by  W. 
G.  Brownlow,  the  Governor  of  the  Stale.      He  entered 
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Upon  the  duties  of  the  offioe,  and  continued  in  the  dis- 
charge of  the  same,  until  the  19th  of  June,  1869,  when 
he  was  removed  by  the  Governor  of  the  State,  D.  W. 
C.  Senter,  and  the  defendant,  John  P.  Bonghner,  was 
appointed  and  duly  commissioned  a  Commissioner  of 
Begistration  of  voters  of  Shelby  County.  He  applied 
for  the  books  and  papers  pertaining  to  the  office;  the 
complainant  refused  to  deliver  them;  and  this  bill  was 
filed  in  the  Chimcery  Court  at  Memphis,  to  enjoin  and 
restrain  Boughner  from  the  exercise  of  the  duties  of 
the  office.  Complainant  alleges  in  his  bill  that  he  is 
still  the  Blister;  that  no  power  exists  in  the  Gover- 
nor to  remove  him;  that  it  can  only  be  done  by  the 
judgment  of  a  court  of  competent  jurisdiction;  that  the 
Act  of  the  27th  of  rebruary,  1868,  giving  the  po^er 
to  the  Governor  to  remove,  is  unconstitutional  and  void. 
The  defendant,  Boughner,  was  notified  of  the  application 
for  an  injunction.  He  appeared  in  Court,  and  by  his 
counsel  resisted  the  motion.  The  Chancellor  was  of 
the  opinion  the  Governor  had  no  power,  under  the  Con- 
stitution and  laws  of  the  State,  to  make  the  removal, 
and   awarded  the   injunction. 

The  present  proceeding  is  an  application  to  this 
Court  to  reverse  the  order  of  the  Chancellor,  and  for 
a  guperaedeaa  under  the  provisions  of  sec.  3933,  of  the 
Code,  which  confers  the  power  upon  the  Supreme  Court 
in  term  time,  or  upon  either  of  the  judges  in  vacation, 
to  grant  writs  of  supersedeaa  to  interlocutory  orders, 
that  may  be  rendered  by  inferior  courte.  The  action 
of  the  Chancellor  presents  the  question  of  the  power  of 
the  Governor,  under  the  Constitution  and  laws  of  the 
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State,  to  remove  from  offiee  an  incumbent,  where  no 
tenure  of  ofBce  has  been  fixed  by  law,  and  the  power 
of  appointment  to  the  office  has  been  vested  in  the 
Governor. 

The  questl<Hi  is  one  of  grave  importance  and  press- 
ed as  we  are  with  the  accumulated  labors  of  a  itmg 
and  laborious  term,  which  is  about  drawing  to  a  close, 
we  have  not  the  time  to  give  at  length  the  reasons 
for  arriving  at  our  conclusionA,  but  will  briefly 
state  the  points  involved,  and  the  principles  controlling 
our  action.  It  becomes  necessary  to  notice  the  several 
Acts  of  the  Legislature  passed  upon  tliie  subject.  The 
first  was  an  Act  to  limit  the  Elective  Franchiae  passed 
June  6th,  1865.  By  this  Act  the  clerks  of  the 
County  Court  were  ordered  to  open  books  and  keep  » 
registration  of  voters,  before  whom  proof  was  to  be  made 
of  the  qualification  of  voters,  for  which  they  were  to 
receive  sudi  oompensation  for  their  services  as  the 
Connty  Courts  may  deem  proper.  This  Act  was  al- 
tered and  amended  by  the  Act  of  May  3d,  1866.  By 
the  second  section  of  this  Act,  the  Governor  of  tiie 
State  was  authorized,  and  it  was  made  his  duty,  within 
siztj-  days,  to  appoint  a  Commissioner  of  B^istratioD  in 
eaidii  and  every  county  in  the  State,  who  shall,  without 
delay,  enter  upon  the  discharge  of  his  duties  and  fiiU 
power  was  given  him  to  administer  oaths,  etc.  He  was 
required  to  keep  his  office  at  the  county  seat;  to  hew 
proof  required  by  the  Act,  of  the  qualification  of  voters, 
and  to  raster  the  name  of  each  and  every  qualified 
voter,  and  issue  a  certificate  to  all  who  are  entitled  to 
the    elective    franchise.      Other    powers   were    ocmferred 
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upon  the  Commissioner  ondeF  tiiia  Act,  which  it  is  un- 
necesBsry  to  notice. 

The  Act  of  May  3d,  1866,  -mie  amended  and  al- 
tered by  the  Act  of  25th  February,  1867.  These  Bame 
proviaoDS  are  emtwaced  in  this  Act,  relative  to  the  ap- 
pointment of  CommissioQers  of  R^tstn^on,  as  were  giv- 
en in  the  Act  of  May  3d,  1866;  and  the  powers  of 
appointment  were  vested  in  the  Govenua-;  the  duties  of 
the  officer  were  enlarged;  and  &  compensation  of  one 
hundred  dollars  vas  allowed  the  Register  for  his  ser- 
vices, 

An  Act  was  passed  26th  February,  1868.  By  the 
fieofHid  section  of  that  Act,  the  act  of  the  Governor, 
in  removing  and  appointing  Commissioners  of  Registra- 
tioD  was  legalized,  and  the  power  was  conferred  upon 
him  to  remove,  for  dereliction  of  duty,  fraud  or  other 
irregularities,  and  to  appoint  others. 

It  will  be  seen  from  an  examination  of  the  several 
Acts  passed  upon  this  subject,  that  no  tenure  of  office 
was  fixed  by  law,  and  that  the  power  of  appointment 
was  vested  solely  in  the  Governor  of  the  State. 

"What  is  the  legal  effect  of  this  power  of  appoint- 
ment, when  no  tenure  of  office  is  fixed  by  the  Con- 
stitotiou  or  laws  of  the  State?  Doee  the  officer  ap- 
pointed hold  the  office  daring  good  behavior,  (which  is 
the  same  thing  in  contemplation  of  law,)  during  his 
life,  or  is  it  to  be  held  at  the  will  and  discretion  of 
the  appointing  power,  and  subject  to  removal  i^  plea»- 
ure?  It  is  insiated,  under  the  Constitution  and  laws 
of  the  State,  the  Governor  has  no  power  of  removal, 
eOTiee(}uently    the    Commissioner    held     his  office    during 
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good  behavior,  unlese  he  is  removed  b^  the  judgment 
or  decree  of  some  court,  as  provided  in  sec  &,  of  arl^ 
de  5,  of  the  Conetitution  of  the    State. 

This  question  has  not  been  before  this  Court,  that 
we  are  aware  of,  but  has  been  before  the  Supreme 
Court  of  the  United  States  and  some  of  the  courts 
of  the  different  States;  and  has  been  settled  by  the 
practice  and  usages  of  the  government  of  the  United 
States,  for  more  than  half  a  oentmy.  The  proviaons  of 
tlie  foartlL  section  of  article  second,  of  the  ConstitutiiHi 
of  the  United  States,  is,  in  effect,  ^milar  to  the  fifth 
section  of  article  fifth  in  our  Constitution,  relative  to 
the  removal  of  officers  for  crimes  and  misdemeanors. 
Our  Constitution,  and  the  Constitution  of  the  United 
States,  is  silent  with  respect  to  the  removal  of  officers, 
when  the  tenure  is  not  fixed,  except  for  crimes  and  mis* 
demeanors.  The  Constitution  of  the  State  provides  for 
the  tenure  of  Judges,  Attorneys-general,  Clerks,  Sheriffi, 
Justices  of  the  Peace,  and  other  officers  tiierein  speci- 
fied; consequently,  they  hold  their  offices  for  the  periods 
therein  fixed,  unless  removed  by  due  process  of  law. 
It  cannot  be  admitted,  under  our  Constitution,  that 
where  no  tenure  is  fixed,  the  person  appointed  and  fill- 
ing the  office,  should  hold  it  during  good  behavior. 
This  question  came  before  the  Supreme  Court  of  the 
United  States,  in  the  case  of  exparte  Hennen,  and  re- 
ported in  13  Peters,  256.  The  case  was:  The  clerk 
of  a  District  Court  of  the  United  States  had  been  re- 
moved from  office  by  the  presiding  judge;  it  was  held, 
there  being  no  tenure  of  office  fixed  by  law,  that  the 
power  of  removal   existed — that    the  power    of  appcnnt- 
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meet  neoeesarily  involved  the  power  of  removal.  The 
same  power  of  removal  is  vested  in  the  Pre^dent  of 
the  United  States,  where  the  power  of  appointment  is 
givrai  him.  This  has  been  often  exerdsed  and  acted 
upon  by  him:  In  the  case  of  Aaron  Goodrich,  who  was 
appointed  by  General  Taylor,  then  President,  Chief 
Justice  of  the  Territory  of  Minnesota.  He  was  removed 
by  Mr.  Fillmore,  the  President  of  the  United  States, 
and  his  action  was  snst^ed  by  the  courts.  In  Uie 
case  of  Avery  f^inst  the  inhabitants  of  Tyringham,  3 
Mass.,  177,  it  was  settled  as  a  general  rule,  that  an 
office  is  held  at  the  will  of  either  party,  unless  a  dif- 
fraent  tenure  is  expressed  in  the  appointment,  and  the 
power  of  removal  was  recognized.  In  the  case  of  Le- 
nuin  vs.  Sutherland,  3  Sergeant  &  Rawie,  145,  the  ques- 
tion in  that  case  tamed  upon  the  construction  and  laws 
of  Pennsylvania.  By  the  Constitution  of  that  State,  it 
was  provided,  the  Governor  shall  appoint  all  officers, 
whose  office  is  established  by  law,  and  whose  appoint- 
ments are   not  otherwise  provided  for. 

The  Court  says :  "The  Constitution  ia  silent  as  to  the 
removal  of  officers,  yet  it  has  been  generally  supposed 
the  power  of  removal  rested  with  the  Governor,  except 
in  those  cases  where  the  tenure  was  during  good  be- 
havior." In  sea  1537,  of  Story's  Commentaries  on  the 
Constitution,  he  says:  "It  is  observable  that  the  Con- 
stitution makes  no  mention  of  any  power  of  removal 
by  the  Executive,  of  any  officer  whatever.  As  however, 
the  tenure  of  no  officers  except  those  in  the  judicial 
department,  is,  by  the  Constitution,  provided  to  be  dur- 
ing good  behavior,  it  follows,  by  an  irresistible  inferenoe. 
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that  all  others  must  hold  their  ofB.ce  during  pleaeure,  uu'- 
lese  CoDgreea  shall  have  given  some  other  duradoo  to 
their  office." 

The  Act  of  the  26th  of  February,  1868,  ocmferriiig 
upon  the  Governor  the  power  to  remove  for  dereliction 
of  duty,  fraud,  or  other  irregularities,  does  not  limit  and 
control  the  power  of  the  Governor  in  removing^  for 
these  ca>i8eB  alone.  It  was  not  designed  or  intended  by 
the  Le^slature,  that  he  should  hear  proof  and  determine 
as  a  judLtsal  officer,  whether  the  appointees  were  guilty 
of  fraud  or  dereliction  of  duty,  and  to  restrain  the  power 
of  removal  vested  in  him  under  the  settled  rules    of  law. 

We  are  satisfied  upon  principle  and  authority,  that 
there  being  no  tenure  of  office  fixed  for  the  Commis- 
sioner of  Begistration,  and  the  power  of  appointment 
having  been  vested  in  the  Governor  of  the  State,  iot  fill- 
ing said  office,  the  law  vested  in  him  the  power  of  re- 
moval, and  that  he  holds  his  office  at  the  will  and  pleas- 
ure of  the  Governor  of  the  State. 

It  follows,  therefore,  the  interloraitory  order  of  the 
Chancellor  granting  an  injunction,  was  erroneous  and 
must  be  superseded.  The  Clerk  of  this  Court  will  iasue 
a  auperaedtM,  as  provided  in  sec.  3934  of  the  Code, 
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T.  H.  WiLUAHS    VS.    E.  B.  Rqbebts    ei  ah. 

1.  Sale  of  pebsovai.  pkopertt.      Gaieat   empUir.     FurehoKn  in  good 

JaUh,  acquire  Uiie,  The  genersl  rnle  in  legard  to  satei  of  penona] 
propert}',  u  eaveat  emptor;  bal  this  is  not  of  nnivenal  application. 
There  ai«  conditions  Jo  which  k  purchaser  in  good  bilh,  for  Talue, 
irithout  noUce,  maj'  acquire  a  good  title,  slthongh  bin  lendor  inaj  have 
no  nal  title  oraothori^  to  sell. 

2.  Same.     Po%oer  of  each  partatr  to  vU  alt  <^  the  patonai   properts.     But 

&e  mile  mvxt  be  made  in  ihe  dve  eourte  of  trade.  Partners  are  the  joint 
ownen  of  partnerabip  property,  with  the  admitted  power  in  each 
partner,  to  sell  all  or  an;  part  of  the  penunal  property  of  the  part- 
nership, mlgect  lo  the  qualification  that  such  disposition  must  be  in 
the  nmial  ounne  of  the  bnsiiieeB. 

3.  Notice  lo  one  partner  unofiee  to  aU.     A  notice  to  one  of  the  memberB 

of  a  firm,  is  a  notice  to  all  the  partners. 

4.  SaIiE   of  entire   properly   of  firm  agaiiul    eonaent  of  one   r^  the  firm. 

Slight  pro(f  vriU  oiUy  be  reqairtd  to  thota  fraud.  If  a  sale  of  the  entire 
partaeiBhip  property  by  one  of  the  partners,  in  the  presence  and 
against  the  consent  of  his  co-partner,  can  be  upheld  at  all,  slight 
(nrcumsCanca  will  be  sufficient  lo  reudet  aueh  transaction  suspiciouB, 
and  to  fix  on  it  the  imputation  of  fraud. 

5.  ?AtE  fry  one  partner  vith  tcnoviledge  on  the  part  0/  l&e  fmrehater,  thai  the 

taleie  madevUhimttheimtntof  (he  other,  and  to  d^irive  him  of  Aia  portion, 
Uvoid.  Thepurchaaersof  property  from  one  memborof  a  firm,  with 
hnowledgeon  their  part,  that  ihe  sale  was  made  without  the  knowledge 
or  consent  of  the  other  partner,  and  for  the  purpoaeof  preventing  him 
from  receiring  any  porfion  of  the  proceeds  of  the  sale,  will  rendw  the 
sale  fraodident  and  void  as  to  him. 


FROM   MEMPHIS. 


This  cause  was  heard  at  the  Term,  1867, 

when  there  was  a  decree  ia  &vor  of  the  compiainant ; 
and  aa  appeal  to  this  Court  by  respondentB.  Chan- 
cellor William    M.  Smith,  presiding. 
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H.  G.  Smith,  Estis  and  Flippik,  for  oom- 
plainanta. 

W.  H.  Stephens  &  Thomas  E.  Smith,  D.  L. 
Hbney  and  Young,    for  respondents. 

H.  T.  Ellett,  Speml  Judge,  delivered  the  opinioo 
of  the  Court. 

Williams,  claiming  to  he  a  partner  in  the  firms  of 
E.  B.  Bobert8  &  Bro.,  and  T.  H.  Boewell,  filed  this 
hill  to  Bet  aside  a  sale  of  all  the  partnership  proper^, 
made  without  his  knowledge  or  consent,  and  whiie  he 
was  present  in  the  store,  by  E.  B.  Koberts  and  D.  H. 
Roberts,  two  of  his  oo-partners,  to  Boswell  &  Graham. 
Boewell  was  a  partner  in  that  portion  of  the  general 
business  which  was  carried  on  in  his  name.  The  bill 
prayed  for  a  dissolution  of  the  partnerships,  and  the 
liquidation  of  their  debts,  and  distribution  of  the  sur- 
plus if  any,  under  the  direction  of  the  Court  of  Chancery, 

The  defendants  all  deny  that  Williams  was  a  part- 
ner, and  Boswell  &  Graham  iiirther  claim  to  be  pur- 
chasers in  good  &ith,  without  notice,  and  for  a  valuable 
consideration. 

The   questions  are; 

First,  Whether  Williams  was  a  partner. 

Seiymd,    Whether  the  sale   was  valid  against  him. 

The  testimony  is  very  voluminous,  and  in  some 
respects  conflicting.  On  a  careful  review  of  it,  how- 
ever, we  have  had  no  difficulty  in  reaching  a  satis- 
&ctory   conclusion. 
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First,    As   to  the   question    of  partnership. 

We  have  no  doubt  that  Williams  and  Irwin  con- 
tinued to  be  co-partners  up  to  the  30th  of  August, 
1864,  notwithstanding  the  oeteneible  sate  by  Williams 
to  Irwin  in  the  preceding  July,  and  notwithstanding 
the  bill  of  sale  to  E.  B.  Roberts  &  Bro.,  was  signed 
by  Irwin  alone,  and  was  witnessed  by  Williams.  This 
is  clearly  shown  by  the  testimony  of  Irwin,  and  by 
tlie  contents  of  the  conditional  note  given  by  E.  B. 
Roberts  &  Bro.,  to  Irwin  and  Williams  on  that    sale. 

We  are  equally  well  convinced,  that,  on  the  SOth 
of  August,  1864,  when  Irwin  conveyed  to  E.  B. 
Roberts  &  Bro.,  the  stock  of  goods  of  Irwin  &  Co., 
the  said  firm  of  E.  B.  Roberts  &  Bro.,  was  composed 
of  E.  B.  Roberts,  D.  H.  Roberts,  T.  H.  Williams, 
and  Irwin,  all  equally  interested  as  co-partners.  That 
firm  continued  until  about  the  middle  of  November 
when  it  was  dissolved  by  the  retirement  of  Irwin,  and 
was  succeeded  by  a  new  firm,  under  the  same  name, 
of  which  E.  B.  Roberts,  D.  H.  Roberts,  and  Wil- 
liams, were  the  members.  Shortly  afterwards,  this 
latter  firm,  added  to  their  concern,  a  dry  goods  de- 
partment, and  associated  Boswell  as  a  partner  in  that 
branch  alone.  And  these  firms  continued  without 
tiirther  change,  until  the  transaction  which  gave  rise  to 
this   litigation. 

The  leading  fects  in  support  of  these  propositions, 
are  established  by  the  testimony  of  Irwin,  one  of  the 
partners,  and  Fussell,  the  book-keeper,  the  only  wit- 
nesses who  possessed  the  means  of  knowing  all  the 
&ct8;    and  they   are   confirmed   and  corroborated   by  the 
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Btatemeuta  of  num^ioas  other  witneeses  iti  r«^rd  to 
admisHioiis,  deoloratious  and  acts,  totally  incompatible 
vith  any  other  hjrpothesis  than  that  of  the  existence 
of  these  partnerahips  as  supposed.  The  character  and 
etanding  of  many  of  these  witnesses,  their  number, 
the  oonsisteacy  and  harmony  of  the  fiicts  detailed, 
their  relation  t«  the  parties,  and  the  nature  of  the 
evidence  given,  are  all  calculated  to  inspire  confidence, 
and  to  justify  aoquiesence  in  the  results  to  which  their 
testimony  points.  The  intrinsic  probabilities  arising 
from  the  undisputed  &cte  of  the  transactions  themselves, 
also  furnish  cedent  reasons  in  favor  of  the  same  con- 
clusions. 

We  abstain  from  going  into  greater  detail,  in  the 
belief  that  it   is  unnecessary   and   unprofitable. 

On  the  other  band,  while  the  defendants'  proof, 
standing  alone,  would  be  quite  sufficient  to  disprove 
the  fact  in  controversy;  yet  when  viewed  in  connection 
with  the  other  testimcmy  in  the  cause,  the  great  pre- 
ponderance is  on  the  opposite  side.  A  motive  is  dis- 
closed, in  the  dread  of  the  then  existing  militaiy 
government,  and  the  denre  to  propitiiJ«  it,  that  may 
account  for  the  efforts  to  conceal  the  connection  of 
Williams  with  the  firm  of  Irwin  &  Co.,  and  that  of 
Williams  &  Irwin,  with  the  firm  of  E.  B.  Roberts 
&  Bro.,  and  furnishes  a  plausible  explanation  of  some 
&ctis  that  might  otherwise  appear  suspicious  and  un- 
acconntable. 

Whether  this  motive  for  suppressiug  the  truth  was 
creditable  or  otherwise,  is  not  the  question;  nor  is 
its    sufficiency.      It  does    not   appear    that  Williams  or 
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Irwin  ever  committed  or  contemplated  any  act  in  op- 
position to  the  laws  or  policy  of  the  United  States; 
and  the  mere  concealment  of  their  bueiness  arrange- 
menta  from  the  public  authorities,  did  not  necessarily 
involve  a  crime,  or  work  injury  to   others. 

(Second,    As^to  the   validity   of  the  sale. 

The  general  rule  in  regard  to  sales  of  personal 
property,  is  eaveiit  emptor;  but  thia  is  not  of  universal 
application.  There  are  conditions  in  which  a  pur- 
chaser in  good  fttitb,  for  value,  without  notice,  may 
acquire  a  good  title,  although  his  vendor  may  have  no 
real  title  or  authority  to   sell. 

But  in  cases  of  partnership,  there  is  a  joint  own- 
ei^hip,  with  an  unquestionable  power  in  each  partner, 
to  sell  all  or  any  part  of  the  personal  property  of  the 
partnership,  sul^ect  only  to  the  qualification  that  such 
disposition  must  be  in  the  usual  course  of  the  business. 

The  authorities  do  not  seem  to  be  entirely  agreed 
how  &r  one  partner,  in  the  presence,  and  without,  or 
against  the  consent  of  the  other,  can  make  an  as- 
signment of  all  the  assets  to  trustees  in  trust  for  the 
payment  of  debts,  or  an  absolute  sale  producing  a 
dissolution  of  the  partnership.  The  better  opinion 
seems  to  be,  that  a  general  assignment  for  the  benefit 
of  creditors,  cannot  be  made  by  one  partner  in  the 
case  supposed ;  nor  unless  other  partners  are  absent, 
under  drcumstances  justifying  the  inference  of  an  in- 
tention to  confide  all  the  business  to  the  managemcLt 
«f  the  partner  who  remains:  1  Am.  Lead,  Cos.,  427, 
442;    Parsons  on  Part.,  166,  and  notes. 

In   Lassell  vs.    Tucker,    5    Saeed,   33,    and    also   in 
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MyBatt  t».  McClure,  3  He&d,  495,  it  appeared  ex- 
pressly that  the  assignments  were  made  "in  the  ab- 
sence" of  the  parties  not  joining  in  them;  but  that 
circumstance  is  not  relied  on  in  the  opinioQ  in  either 
case,   as   a  ground  of   the  decision. 

The  present  ease  does  not  require  %^  expression  of 
any  definite  opinion  on  this  point;  for  if  such  a  sale 
or  assignment,  made  by  one  partner  in  the  presence, 
and  against  the  consent  of  his  co-partner,  (which  is  the 
case  here,)  can  be  upheld  at  all,  slight  circumstances 
will  be  sufficient  to  render  such  a  transaction  suspicious, 
and  to  fix  on  it  the  imputation  of  fraud :  Anderson 
w.    Tompkins,   1   Brock.,    461. 

We  are  satisfied  from  the  evidence  in  this  cause, 
that  Boswell,  during  the  whole  period  of  his  connec- 
tion with  it,  knew  the  &ct  that  Williams  was  a 
partner  in  the  firm  of  £.  B.  Roberts  &  Bro.;  and 
it  is  well  settled  that  notice  to  Boswell  was,  in  law, 
notice  also  to  Graham,    his    partner  in  the   purchase. 

Boswell  and  Graham,  then,  not  only  knew  that 
Williams  was  a  partner  in  the  firms  of  E.  B.  Roberts 
&  Bro.,  and  T.  H.  Boswell,  but  they  also  knew  that 
the  sale  was  made  by  E.  B.  and  D.  N,  Roberts,  to 
them,  without  the  knowledge  or  consent  of  Williams, 
and  with  the  intent  and  object  to  exclude  the  latter 
from   the  enjoyment  of   his   interest  in  the  property. 

Under  these  circumstances,  the  sale  was  fraudulent 
and  void  as  to  Williams,  and  ought  to  be  set  aside. 
The  decree  of  the  Chancellor  seems  to  be  properly 
framed  to  secure  the  application  of  the  property  of 
each  of    the  firms :    first,   to   the  payment    of    its    own 
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debts,  and  the  overplus,  if  any,  ailer  satisfying  the 
claims  of  all  creditors,  to  sncK  of  the  partners  as  may 
be  entitled  to  it,  according  to  their  respective  interests. 
The  decree  is,  therefore,  affirmed,  and  the  cause  re- 
manded  for  iurtber  proceeding  in   the  court  below. 


McFbrkin  &  Menifee  vs.  B.  F.  White  and  "Wife. 


1.  Prohisboky  Note.     If  Ihe  note  be  void,  Ihe  eeeurity  i»  void.     Sat  if  good 

and  valid  for  part,  Iheiecuritg  it  aUidlo  tame  eilettl.  If  the  note  be  void, 
the  eurety  gi7eD  for  it  ia  also  void.  But  if  it  be  valid  to  some  extent, 
Ihe  securi^  is  valid  to  the  mme  extent 

2.  Same.      >Sbin«.      If  Mtun/  doe$   iiol  appear  in  the  face  of  iKe  noU  in  iKa 

State,  it  it  valid  to  the  e^eni  q^  the  money  loaned.  If  tuuij  does  not  ap- 
pear on  the  fac«  of  the  note,  in  this  State,  it  is  held  to  be  Talid  to  the 
extent  of  the  monej  loaned,  and  the  I^al  intereet  thereon,  and  void- 
able only  as  to  the  OBnriou)  ezcess',  and  to  this  extent  the  courts  enforce 
the  contnct. 

3.  Wife's  Real  Estate.    May  bt  morlfoyed  for  debt  ^  her  huAand.    No 

eontideroiion  need  pott  to  her.  &.  wife  maj  mortgage  her  lands  to 
secure  the  debt  of  her  husband,  and  the  mort£(ige  will  be  valid,  though 
no  consideration  passed  to  the  wife. 


FROM     M&MFHIS. 


At  the  May  Term,  1868,  there  was  a  decree  in  this 
can^  for  the  amount  of  money  loaned,  and  interest 
thereon,    and  a    sale  of   the    land    mortgaged,  ordered; 
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from  whicli  decree  tlie  respondeats  appealed.      Chancellor 
■  William  M.  Smith,  presiding. 

KoBTBECHT  &  Cbaft,  for  complaioatits. 

McDowell  &  Maktin,  for  reepondents. 

Henby  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

B.  F.  White  borrowed  from  McFerrin  &  Menifee, 
in  Ohio,  $6,000,  and  executed  to  them  hia  note,  at 
twelve  months  from  February  3,  1866,  for  $7,800,  and 
witli  hia  wife,  Fannie  C.  White,  executed  to'  McFer- 
rin &  Menifee,  the  mortgage  of  a  lot,  the  property  of 
the  wife,  in  Tennessee,  to  secure  the  payment  of  the 
note. 

The  note  having  fallen  due,  and  remaining  unpaid, 
McFerrin  &  Menifee  exhibit  this  bill  against  White 
and  wife,  to  foreclose  the  mortgage. 

The  Chanoellor  decreed,  that  the  lot  be  sold,  to  pay 
the  16,000,  and  legal  interest,  six  per  cent.  From  this 
decree,  an  appeal  is  taken  by  the  defendants  to  this 
Court. 

The  objection  urged  by  White  and  wife  against  the 
decree,  is,  that  the  mortgage  deed  is  void,  because  of 
its  being  given  to  secure  a  note,  the  consideration  of 
which   was,  in   part,   usurious. 

If  the  note  be  void,  the  security  j^ven  for  it,  is 
also  void.  But  if  the  note  be  valid  to  some  extent, 
the  security  is  valid  to  the  same  extent. 
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The  uaiiry  does  not  appear  upon  the  face  of  the 
note.  Iq  such  case,  the  law  is  understood  in  this  State, 
to  be,  that  the  note  ia  valid  to  the  extent  of  the  money 
actually  loaned  and  l^al  interest  thereon,  and  voidable 
<mly  as  to  the  usurious  excess.  The  courta  enforce  the 
contract  evidenced  by  the  note,  to  the  extent  of  the 
money  loaned,  and  the  legal  interest. 

Such,  also,  we  understand  to  be  the  law  of  Ohio, 
where  the  note  was  made. 

Many  cases  have  been  cited  to  our  attention,  wherein 
the  courts  have  refused  to  enforce  a  security  given  for 
a  contract,  ttdnted  to  some  extent  with  usiuy.  Most 
of  those  cases  have  been  examined.  They  stand  upon 
the  law  of  the  country  wherein  adjudged,  that  the  usu- 
rious consideration,  in  part,  vitiates  and  makes  void  the 
whole  note  or  other  contract.  "Where  the  law  is  so 
held  as  to  the  principal  contract,  it  most  be  held  of 
course  that  the  collateral  eecuiity  is  void.  If  the  prin- 
cipal contract  be   void,   the  security  must  be  void  also. 

The  feet  that  the  wife  was  the  owner  of  the  lot 
mortgaged,  constitutes  no  defense  to  a  bill  to  foreclose. 
A  wife  may  mortgage  her  lands,  to  secure  the  debt  of 
her  husband,  and  the  mortgage  will  be  valid,  though 
no  consideration  passed  to  the  wife. 

Affirm  the  decree  of  the  Chancellor. 
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Joseph  H.  Abingdon  vs.  F.  A.  Tyi^r. 

1.  AcinKiBTBATOBS  AND  ExECUTOBS.    Attett.    Nota  givm/or  land  »M 

by  Exeaiior  to  AdmiaMraior  de  bonis  noR.  Notes  given  lo  an  execator 
for  land  sold  bj  him  belonging  lo  bia  teet&tor,  are  aaeetH  of  the  estate, 
and  upon  the  death  of  the  executor,  pass  lo  the  administrator  dt  bonit 
non  of  the  first  descedent. 

2.  Saice.    &ni«.     Noira  ffnen  to  Eiteutor  in  hu  repraaitative  eapaatg  may 

he  gued  anlyhii  Admim^Tvior  AUonu^t  Fea.  An  action  at  law  maj 
be  mainlaiiied  b^  the  execnlor  in  his  representative  capacity  on  nates 
of  tills  kind,  and  upon  his  death,  b/  his  penonal  representative;  and 
he  is  entitled  to  be  reimbursed  tor  mone}'  expended  in  the  praeecation 
of  the  enit,  including  attorney's  f»ea. 


FBOH  UEHPHIS. 


There  'was  a  decree  in  thb  cause,  at  the  Febnury 
Term,  1867,  in  &vor  of  compLunatit,  from  'which  the 
respondeDt  appealed  to  this  Court.  Chancellor  "Wil- 
liam M.  Smith,  presidiug. 

Hebron    and   "Wm.   M,   Randolph,    for  com- 

plainant. 

T.  W.  Brown,  for  respondent. 

Henry  G.  Smith,  J.,  delivered  the  opinion  of  the 
Court. 

Davis  Brig^  'was  executor  of  the  will  of  James 
Briggs.  By  virtue  of  power  given  hy  the  'will,  Davis 
Briggs  sold  and  conveyed  land,  the  property  of  the 
testator   at  the  time    of   his    death,   to   certain    persous, 
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and,    for  the  purchase    money,    took  the    Botes   of  the 
purchasera  in  terms,  to  "Davis   Biggs,    as   executor.", 

Davis  Biggs  died,  and  F.  A.  Tyler  became  his  ad- 
ministrator. The  notes  came  to  the  hands  of  Tyler, 
and  he  caused  action  to  be  brought  on  them  against 
the  makers,  and  employed  attomeys-at-Iaw,  for  the  pur- 
pose. Pending  those  actions,  J.  H.  Abingdon  Mras  ap- 
pointed administrator  de  bonU  non,  etc.,  of  James 
Biggs,  and  demanded  the  notes  from  Tyler,  and  insti- 
tuted proceedings  in  equity  to  obtain  possession  and  con- 
trol of  the  notes  and  actions. 

The  only  question  submitted  for  our  decidon  now, 
is,  whether  Tyler  is  entitled  to  charge  against  Abing- 
don and  upon  the  notes,  the  fees  of  the  attorneys  who 
were  employed  to  conduct  the  actions   on   the  notes. 

Tlie  notes  were  assets  of  the  estate  of  James  Biggs; 
and  upon  the  death  of  his  executor,  and  the  appoint- 
ment of  the  administrator,  de  bonis  non,  properly  passed 
to   the   latt«r. 

Real  estate  of  the  decedent  is  assets  for  the  satisfac- 
tion of  his  debts;  not  liable,  however,  unless  in  case  of 
insolvent  administration,  until  prior  exhaustion  of  the 
personalty:  Code,  sec.  2252;  1  Parsons  on  Bills,  etc., 
167;rVemon,  473;  1  B.  &  C,  150;  2  Redf.  on  Wills, 
192;  2  Swan,  127. 

Some  diversity  of  opinion  exists,  whether  notes  of 
the  present  kind  are  assets  of  the  original  decedent, 
and  pass  to  the  administrator,  de  bonU  non,  upon  the 
death  of  the  executor  of  such  decedent ;  or  whether  such 
notes  are  assets  of  the  estate  of  the  executor  in  his 
individual  capacity,  and  upon   his  death,  pass  to  his  per- 


BROWNSVILLE: 
Joseph  H.  Abingdon  ca.  F.  A.  T^ler. 


sonal  Irepresentative,  subject  to  account,  etc.;  and  further, 
vbether  actioa  at  law  on  such  notes,  is  maintainable 
by  the  representative  of  the  decedent  executor,  or  by 
the  representative  of  the  decedent  testator,  upon  the 
death   of  such  last  mentioned  decedent. 

The  modem  and  prevalent  opinion  is,  that  notes  of 
the  kind,  are  assete  of  the  original  decedent,  and  pasa 
to,  and  are  suable  by  the  administrator  de  lonis  iion% 
1  Pars.  Bills,  etc,  155;    2    Swan,  127. 

However  this  may  be,  action  may  likewise  be  main- 
tained at  law,  upOQ  notes  of  the  present  kind  and  form, 
by  the  original  representative  in  his  representative  char- 
acter, and  upon  his  death,  by  his  personal  representa- 
tive: 1  Pars.  Bills,  157;  1  Vem.,  473;  2  Redf.  on  Wills, 
192;    1  B.  &  C,  150. 

Taking  this  to  be  so,  Tyler  had  the  power  to  main- 
t^n  action  at  law  as  administrator  of  Davis  Bi^s  upon 
the  notes;  and  nothing  has  been  shown,  giving  reason 
to  suppose  that  his  causing  actions  to  be  brought,  was 
improper.  On  the  other  hand,  reasons  are  readily  sup- 
posable,  which  would  make  such  actions  altogether  prcv 
per. 

Therefore,  under  the  circumstances,  Tyler  is  not  to 
be  considered  an  executor  in  his  own  wrong,  and  as 
such,  excluded  from  compensation  for  moneys  paid,  or 
to  be  paid  by  him  to  the  attorneys  who  were  em- 
ployed to  condut.-t  the  actions. 

To  this  extent,  the  decree  of  the  Cliancellor  will  be 
modified. 

The  complainant  will  pay  the  costs  of  the  appeal; 
the  defendant    will  pay  the  residue. 
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Morris  Mitchell  et  a&.  vs.  John  Brown  d  ah. 

1.  Bedeuptiom.      Offer  to  redeem.     Sights  acquired  by  the  offer.     Coarta 

t^  equity  Miill  eaforee  the  right.  A  penon  who  bu  &  right  to  redeem, 
and  mnkcB  an  ofier  within  the  time  required  bj  law,  and  in  accordance 
with  our  ata'ulea,  does  not  acquire  the  legal  title,  but  onlj  an  equitable 
interest,  that  can  be  enforced  in  a  court  of  equity. 

2.  PAHTY   BATiaO  THE  I.EOAI.  TITLE   TO    FKOPERTr.        AM   1^    hit    debit 

la  be  paid  b^ore  fitU  u  dirated  oat  oj  him.  It  is  a  well  settled  prin- 
ciple, that  a  pan]r  who  has  the  legal  title,  will  not  be  Corctd  to  part 
with  it,  until  the  debtn  growing  out  of  the  tranaaction,  which  he  has 
against  the  partj  seeking  to  obtain  the  title,  are  satisfied. 


FROM   MEMPHIS. 


At  the  November  Term,  1866,  there  was  a  decree 
in  fevor  of  complaiuaiits ;  from  which  respondents  ap- 
pealed to  this  Court.  Chancellor  William  M.  Smith, 
presiding. 

EsTEs  &  Jackson  and  Taylor,  for  complainants. 

Jarsioan,  Humes,  T.  W.  Brown  and  Scott,  for 
respondents. 

James  O.  Shackelford,  J.,  delivered  the  opinion  of 
the  Conrt. 

This  bill  was  filed  in  the  Chancery  Conrt  at  Mem- 
phis, by  the  complainants,  against  the  defendants.  Brown, 
Byrne  and    McAnally,   to  redeem   a  lot  in  the   City   of 
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Memphis,  purchased   by  J.  L.  McAnally,  of  the  defend- 
ant,  John  Brovn. 

The  record  presents  the  following  state  of  facts : 
On  the  10th  of  March,  1856,  J.  L.  McAnally  pnrchased 
of  John  BrowD,  the  lot  in  controversy,  for  the  sum  of 
$1,006.15;  for  which  he  executed  his  two  notes — one 
for  (400,  and  the  other  for  |606.  There  was  also  a 
lien  on  the  land  for  the  balance  of  the  purdiase  mon^, 
owing  by  Brown  to  C.  W.  Hill,  for  about  $580;  which 
debt,  with  interest,  was  evidenced  by  notes  secured  by 
the  indorsement  of  W.  H.  Cheeseman  and  Coleman, 
which  were  assumed  to  be  paid  by  McAnally.  Brown 
executed  a  deed  in  fee  simpU  to  McAnally;  and  ai 
the  same  time,  he,  McAnally,  executed  a  trust  deed  to 
Brown  and  Cr.  B.  Locke,  reciting  the  debts  owing  for 
the  purchase  money;  and  providing  if  they  were  not 
paid  at  maturity,  the  trustee,  Locke,  after  giving  ten 
days'  notice  of  the  time  and  place  of  sale,  etc.,  by  ad- 
vertising, etc.,  to  expose  and  sell  the  said  lot  to  the 
highest  bidder,  for  cash,  and  appropriate  the  proceeds 
to  the  payment  and  satis&ction  of  the  debts  that  may 
be  due.  The  equity  of  redemption  was  expressly  waived 
by  the  terms  of  the  deed  of  trust.  The  note  of  $606, 
not  having  been  paid  at  maturity,  the  trustee  advertised 
the  lot  according  to  the  terms  of  the  deed;  and  on  the 
first  day  of  October,  1857,  sold  the  same  to  the  highest 
bidder,  for  cash;  and  John  Brown  became  the  purchaser, 
for  the  sum  of  $200;  and  a  deed  was  executed  to  him 
by  Locke,  the  trustee.  On  the  first  day  of  October, 
1859,  McAnally  tendered  to  the  defendant,  Brown,  in 
gold,  the  amount  bid  by  him,  with  the  interest  thereon, 
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and  demanded  a  conveyance  of  the  lot;  wliicli  waa  re- 
tased  by  Brown,  unlees  he  would  pay  him  the  balance 
of  the  purchase  money;  which  was  declined.  On  the 
28th  of  November,  1859,  McAnally  sold  and  conveyed 
the  lot  to  Miller  &  Mitchell,  for  the  consideration  of 
(1,100 — $300  in  cash,  and  the  balance  secured  by  note. 
On  the  19th  of  April,  1860,  defendant.  Brown,  sold  and 
conveyed  the  lot  to  defendant,  Byrne,  for  the  consider- 
ation of  (923 — ^part  cash,  and  the  balance  secured  by 
note.  The  lot  was  not  absolutely  held  until  after  the 
sale  to  Byrne,  who  erected  a  dwelling  thereon.  The 
amount  of  money  tendered  by  McAnatly  to  Brown,  was 
not  paid  into  court.  There  was  an  offer  in  the  bill 
to  pay  it  in. 

The  cause  was  heard  upon  the  pleadings  and  proof. 
The  Chancellor  was  of  opinion,  McAnally  having,  within 
two  years,  tendered  to  Brown  the  amount,  with  interest 
thereon,  bid  by  him  for  the  lot,  was  entitled  to  redeem 
it;  and  the  equitable  right  having,  by  the  tender,  vested 
in  him  under  the  provisions  of  the  statutes,  his  vendees 
became  thereby  vested  with  his  equitable  interest;  and 
were  entitled  to  recover  the  possession  upon  paying  the 
amount  bid  by  Brown,  with  interest.  He  decreed 
Brown  a  specific  lien  upon  &e  lot,  for  the  sum  of  the 
$200  tendered,  with  the  interest,  and  directed  an  account 
of  the  rents  and  profits;  from  which  decree  there  was 
an  appeal  to  this  Court. 

The  questions  presented  for  couEdderation,  arise  upon 
the  legal  effect  of  the  tender  made  by  McAnally  to 
Brown,  of  the  purchase  money  bid  .  by  Brown  at  the 
trustee  sale,  the  Ist  of  October,  1857;    the  right  of  re- 
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demptloa  being  waived  by  McAnally  in  the  deed.  It 
waa  held  by  thia  Court,  in  the  case  of  Cherry,  Cald- 
well &  Co.  M.  Bowen,  4  Sneed,  415,  the  waiver  of 
the  equity  of  redemption,  ia  a  mortgage,  or  trust  deed 
of  the  nature  of  a  mortgage,  m,  in  the  view  of  a  court 
of  equity,  not  binding  on  the  mortgagor.  This  deci^oa 
waB  recognized  as  the  law  of  the  land,  until  cfaaDged 
by  An  Act  of  the  Legislature.  And  as  this  deed  waa 
executed  before  a  change  of  the  law,  we  regard  it  as 
an  authority  controlling  this  question.  The  tender  hav- 
ing been  made  within  the  time  provided  by  the  statute, 
McAnally  became  thereby  vested  with  an  equity  in  the 
lot,  that  could  be  enforced  in  a  court  of  chanceiy,  and 
entitled  him  or  his  assignees,  to  have  the  legal  title 
divested  out  of  the  purchaser,  and  have  it  vested  in 
him  or  them,  if  there  are  no  intervening  equities.  Mc- 
Anally had  purchased  of  Brown,  the  lot  in  suit;  re- 
ceived a  deed  therefor;  and  executed  the  trust  deed  to 
secure,  not  only  the  notes  executed  by  him,  but  also  to 
pay  the  two  notes  of  ?580,  owing  by  Brown  to  Hill; 
which  were  a  specific  lien  upon  the  lot  Upon  the 
sale  of  the  lot  by  the  trustee,  and  his  deed  to  Brown, 
he  became  thereby  vested  with  the  legal  title.  "What 
interest  did  McAnally  acquire  by  his  offer  to  redeem? 
Not  the  l^al  title;  but  only  an  equitable  interest,  that 
could  be  enforced  in  a  court  of  chancery.  Brown  hav- 
ing the  l^al  title,  will  a  court  of  chancery  divest  him 
of  it,  and  vest  it  in  McAnally  or  his  assignees,  with- 
out compelling  t^e  payment  of  the  amount  owing  him, 
which  was  a  specific  lien  upon  this  lot;  and  also  the 
debt  of   Brown    to   Hill,  secured    by  the    deed?      We 
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think  not.  It  is  a  well  settled  principle,  that  a  party 
who  has  the  legal  title,  will  not  be  forced  to  part  with 
it  until  the  debts  he  has  against  the  party  are  satisfied 
— growing  out  of  the  transactioD.  The  rule  ia,  the 
party  holding  the  legal  title,  cannot  be  forced  to  a 
conveyance,  until  the  debts  are  paid:  2  Head,  85;  6 
Humph.,  438;     5   Humph.,  69. 

The  complainants,  being  the  assignees  of  McAnally, 
cannot  occupy  a  more  &vorable  position  than  he  could, 
if  he  were  suing.  They  acquired,  by  the  assignment 
of  his  interest,  his  equity;  which  they  have  the  right 
to  enforce,  but  upon  the  same  conditions  that  would  be 
imposed  upon  him,  if  he  was  asking  to  have  the  title 
divested.  Brown  ivas  willing  to  permit  him  to  redeem, 
upon  his  paying  the  purchase  money  agreed  to  be  paid 
for  the  lots,  with  the  interest;  and  this,  we  think  he 
had  a  right  to  demand;  and  to  hold  the  title,  until  his 
debts  against  McAnally,  as  well  as  the  debt  to  Hill, 
were  paid.  Brown's  vendee,  Byrne,  was  not  an  inno- 
cent purchaser;  he  took  the  estate  subject  to  the  claims 
of   complainants. 

Such  are  the  principles  of  law  applicable  to  this 
ease.  In  the  settlement  of  the  equities  between  the 
parties.  Brown  having  sold  to  Byrne,  and  a  part  of 
the  purchase  money  having  been  paid  to  Brown,  the 
amount  due  him  from  McAnally  should  be  paid  into 
court;  and  after  paying  Byrne,  and  the  debt  due  Hill, 
the  balance  paid  over  to  Brown.  But,  inasmuch  as 
there  was  no  offer  on  the  part  of  complainants  to  pay 
the  amount  due  Brown  from  McAnally,  nor  was  the 
amoont   tendered  by    McAnally,   paid  into  court,    and  it 
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does  not  appear  what  is  owing,  the  decree  of  the  Chan- 
cellor will  be  reyersed,  the  cause  will  be  remanded;  and 
the  complainants  have  leave  to  amend  their  bill,  and 
the  proper  steps  taken  to  settle  the  rights  of  the  pai^ 
ties,  according  to  the  principles  annomiced  in  this 
opinion. 

Complainants    having   no  equities    against   McAnally, 
the  injunction   granted,    will  be  discharged. 


Enoch  Autry  vs.  A.  J.  Coffman. 

1.  TrBbpABB.     Evidence.    Premmptioa.    How  jmrlieipation  in  a  lort  mad^ 

be  ticun.  The  fact  that  a  person  participated  in  taking  proper!;  at 
one  place,  nuAca  no-  presnniption  that  he  was  en^ged  in  a  toit  at  an- 
other place  on  the  same  day;  but  itiaa  circumgtanoe  that  ma;  be 
proven,  in  connection  with  the  other  facts  in  the  case. 

2.  Same.    Same.      Trapax  not  praunied.     Bicrtlitn  q^proo/.      A  trcspan 

is  not  presumed,  eo  as  to  CB«t  tha  burthen  of  proof  upon  the  defendant. 
The  jury  must  look  to  the  facU  and  circumstftncea  proven  in  the  case, 
in  making  up  their  verdict,  as  to  the  liability  of  the  defendant. 
S.  Same.  Same.  CombimUion  (0  laJx  properly.  WhoU  liable  for  Ike  lort 
Perton»  preteni  but  not  pariicipaling,  not  liable.  A  person  irho  is  not 
a  part  of  a  command,  or  combina'ion  of  men,  who  are  engaged  in  a 
common  unlawful  purpose  of  taking  property,  will  not  be  held  liable 
for  a  tort,  unless  it  ia  shonn  that  he  participated  in  the  unlawful  ad  of 
taking  the  property,  altliough  he  was  present  at  the  time. 


FROM   HARDIN. 


At  the    July   Term,    1866,   there   was   a  verdict  and 
judgment  in  this  case   for  the  plaintiff;     and   an   appeal 
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to    this    Court    by    the    defendant.      Judge    Fielding 
HuBST,   presiding. 

Walker  and  Huddleston,  for  plaintiff  in  error. 

,  for  defendant  in  error, 

jAMta  O.  Shackelford,  J.,  delivered  the  opinion  of 
the  Court. 

This  is  an  action  of  trespass,  brought  against  Autry, 
in  the  Circuit  Court  of  Hardin  County,  by  Andrew  J. 
Coffman.  The  cause  was  tried  at  the  July  Term,  1866, 
and  resulted  in  a  judgment  against  Autry,  for  the  sum 
of  $836.  A  new  trial  was  moved  for;  which  motion 
was  overruled;  from  which  there  was  an  appeal  to  this 
Court. 

The  facts  necessary  to  be  stated;  are  substantially  as 
follows:  In  April,  1862,  Autry  came  into  the  town  of 
Hamburgh  with  a  squad  of  rebel  soldiers.  The  testi- 
mony tends  to  show,  he  was  active  in  taking  property 
from  the  citizens  or  soldiers  at  that  place.  The  testi- 
mony also  shows,  that  Autry  was  compelled,  by  the 
command,  to  act  as  a  guide;  that  he  did  not  go  wil- 
lingly; after  the  squad  left  Hamburgh,  the  property  of 
Cofiman  was  taken.  There  is  no  testimony,  showing 
Autry  was  present  when  the  two  mules  of  Coffman, 
and  other  property,  was  taken,  or  that  he  aided  in  the 
trespass.  The  testimony  shows  he  was  present  with 
the  force  before  and  after  the  trespass  was  committed; 
that  he  returned  home  on  tJie  same  evening. 
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That  part  of  Hia  Honor'e  charge,  to  which  excep- 
tion is  taken,  is  as  follows:  "If  the  jury  should  be 
of  opinion,  from  th«  proof,  that  Autry  was  with  the 
soldiers  willingly,  and  was  aiding  and  abetting  in  the 
tort  that  was  committed  at  Hamburgh,  that  such  proof, 
though  not  conclusive,  would  create  a  presumption  that 
he  was  aiding  or  assisting  in  the  tort  committed  on 
Coffman,  and  would  impose  on  Autry,  the  omu  of 
showing,  by  proof,  that  he  was  dissenting  to  the  tort 
committed  at  the  house  of  CofFman;  that  if  Autry  was 
forced  to  go  with  the  soldiers  as  a  guide,  and  went 
reluctantly  in  the  first  instance,  but  afterwards  assented 
to  the  torts  and  participated  in  them,  that  he  would 
be  a  wrong-doer,  and  liable;  that  it  was  not  necessaiy 
for  the  proof  to  show  that  the  defendant  was  present 
at  the  house  of  Cofiman,  at  the  time  the  tort  was 
committed;  if  he  was  with  any  portion  of  the  com- 
mand, he  would  be  constructively  present,  and  respon- 
sible for  their  acts.  The  Court  referred  to  a  case  tried 
by  Judge  Houk,  in  East  Tennessee,  where  a  citizen 
told  Confederate  troops  there  was  an  old  man  living 
one  mile  off,  that  had  a  good  horse;  they  went  and 
took  the  horse,  and  the  citizen  was  held  responsible, 
though   not  with  the   command." 

We  think  the  charge  of  the  Court  erroneous.  The 
feet  that  Autry  was  along  with  the  troops  as  a  guid^ 
at  Hambui^h,  and  participated  in  the  torts  at  that 
place,  raises  no  presumption  that  he  participated  in  the 
wrongful  aut  in  taking  the  property  of  Coffman;  it  if 
a  circumstance  that  mi^t  be  proven,  in  connection  with 
the  other  fecfs  in  the  case. 
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A  treepaBS  is  not  presumed,  so  as  to  throw  the  bur- 
then of  proof  upon  the  defendant.  A  jury  have  the 
right,  from  the  facts  and  circumstances  proven  in  die 
cause,  to  draw  their  deductions,  in  making  up  their 
verdict  as  to  the  liability  of  the  defendant.  If  Autry 
was  not  a  part  of  the  command  who  were  engaged  in 
a  common  unlawful  purpose,  to  make  him  liable,  the 
proof  must  show  he  participated  in  the  unlawful  act  of 
taking  the  property;  and  though  he  may  have  been 
present,  unless  he  aided  and  assisted  in  the  trespass,  he 
could  not  be  held  liable,  being  no  part  of  the  com- 
mand. That  part  of  the  charge,  in  which  the  Court 
referred  to  a  case  decided  by  Judge  Houk,  we  think, 
tended  to  mislead  the  jury.  The  &ct8  and  circum- 
stances of  that  case  were  not  before  the  jury;  and 
the  citizen  in  that  case,  may  have  been  held  liable  for 
the  trespass,  as  the  case  was  presented  to  the  jury. 
In  this  case,  we  think  it  vma  manifest  error  in  the 
Court  to  so  instruct  the  jury,  and  tended  to  mislead 
them. 

The  judgment  must  be  reversed,  and  the  cause 
remanded. 


CASES  ARGUED  AKD  DETERMINED 

ur 
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1.  EviDEHCE.  Svrrouadinff  Cireamalanca,  part  of  Kt  gestffi.  Sound  die- 
entioa  of  tht  Court.  SurroiiDdiDg  drcDiiutanc«8  conetituting  a  part  of 
ihe  rei  getUe,  may  olwa^ra  be  shoWD  to  the  jarj  along  wiih  the  princi- 
pal facta.  Their  admUaibilily  is  determined  b;  thejudge,  according  to 
the  degree  of  their  relation  to  the  principal  fact,  and  in  the  exercise  of 
hiHioond  diacretionijt  being  eztremelj  difllcull,  if  not  impowible,  lo 
bring  lliis  clan  of  canes  within  thelimit«  of  a  more  particular  descrip- 

-1.  Same.  Drdamliom  of  partita  that  are  mtreli/  tiarralive,  not  reeeiixd  as 
p  -o^  of  a  /orf.  Where  the  declaritioTia  of  parties,  offerjd  in  evidence, 
are  merely  narrative  of  a  past  occurrence,  they  cannot  be  receiveil  as 
proof  of  the  eriatence  of  mich  occnrrence.  They  must  be  concomitant 
with  the  principal  act,  aitd  ao  connected  with  it  ai  to  be  regarded  as  tlie 
mere  remit  and  consequence  of  theco-exieting  motives,  in  order  to  form 
D  proper  criterion  for  directing  the  jtjdgmenl,  which  in  to  be  formed 
npon  the  whole  conduct.. 

3.  Sake.    Same.      Dedaratioa   of  cim/ederalei,  tchen   not  admimble.      Ab- 

tenet  of  de/tndimt.  A  declanitioa  made  b/ coofedemtee  of  a  party  in 
is  abaence,  aud  after  the  accomplishment  of  their  purpoie,  ia  not 
campetent  evidence  agaiiut  him. 

4.  Sasie.     Tatanony of teUiutt reialed  to  de/eniaTil.     Credibility  lobe  deter- 

mintdbg  thejiuy.    The  fact  that  a  witneai  is  related  ton  parly  b  a  cir- 
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cumBtance  Ihst  may  be  conaidernil  of  by  thejnr^r,  in  detennining  the 
credit  to  be  Rtlached  to  hii  testimony.  I'  i«  error  in  the  court  lo  iDstmct 
the  jury  that  full  cred'  nee  c  uld  not  be  given  to  the  Efstimony  of  Rocb 
a  witnen  unlem  it  wu  corroborated. 


FROM   GBAINQER. 


This  cause  was  before  this  Court  at  the  September 
Term,  1866,  and  was  reversed.  At  the  August  Term, 
1869,  it  was  again  tried  hy  a  jury,  who  found  defend- 
ant guilty  of  murder  in  the  second  degree,  and  fixed 
his  imprisonment  to  ten  years  in  the  penitentiary;  there 
was  a  motion  for  a  new  trial,  which  was  overruled, 
and  an  appeal  to  this  Court  by  the  defendant.  Judge 
James  H.  Eandolfh,  presiding. 

William  McFablasd,  for  Rigga. 

Thomas  H.  Coldwell,  Attorney-general,  for  the 
State. 

Andrew  McClais,  J.,  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  error  was  indicted,  with  a  number 
of  others,  in  the  Circuit  Court  of  Jefierson  Countj-,  at 
the  August  Term,  1865,  for  the  murder  of  JohnThnm- 
hill.  There  was  a  change  of  venue  to  Grainger  Coun- 
ty, where  he  was  put  upon  his  trial  at  the  August 
Term,  1866,  of  the  Circuit  Court,  and  found  guilty  of 
murder  in  the  second  degree,  and  judgment  was  pro- 
nounced accordingly,  and  he  appealed  to  this  Court. 
Tlic  cause  was  heard  in  this  court  at  the  regular  terra, 
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1866,   and    was    reversed.       The   case    is    reported   ia   3 
Coldwell's  Rep.,    85. 

At  the  August  Term  of  the  Circuit  Court  of  Grain- 
ger County,  1869,  he  was  again  tried,  and  again  found 
guilty  of  murder  in  the  second  degree,  and  sentenced  to 
imprisonment  for  ten  years  in  the  penitentiary,  and  he 
has  again  appealed  to  this  Court, 

The  plaintiff  in  error  was  a  soldier,  and  was  at  the 
time  the  deceased  was  killed,  one  of  a  scout  under  the 
command  of  Capt.  Bell.  The  deceased  was  killed  near 
the  house  of  hb  uncle,  Richard  Thornhill. 

Richard  Thornhill,  on  the  morning  the  deceased  was 
killed,  had  gone  in  company  with  Laramore  from  home, 
and  when  ahout  three  and-a-half  miles  from  his  house, 
they  met  this  scout.  The  plaintiff  in  error  was  then 
with  them,  and  riding  a  mule,  which  it  appears  was  the 
only   mule   with   the  scout. 

Thornhill  and  Laramore,  soon  after  they  met  this 
scout,  returned  toward  home,  and  went  a  near  way, 
and  when  within  one  half  or  three  quarters  of  a  mile 
of  Thornhill's  house,  they  heard  the  sound  of  lire  arms 
at  Thornhill's  house. 

Laramore  testified  that  he  "hurried  on  before  R. 
Thornhill,   and  got  to  his  house  first." 

Jones  is  the  only  witness  examined  who  was  pres- 
ent at  the  time  the  deceased  was  killed.  Jones  had 
accidentally  got  in  company  with  this  scout  a  short  db- 
tance  from  the  house  of  Thornhill.  When  they  ar- 
rived, the  deceased  was  at  the  house,  which  was  near 
the  road.  The  deceased  went  out  in  the  direction  of 
the  scout.      The)'  commenced   firing  at   him  immediately. 
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He  exclaimed,  "Lord,  boys,  what  are  you  killiog  me 
for,"  and  ran  toward  a  wood  in  the  rear  of  the  house. 
The  scout  passed  through  a  gate  near  the  bouse,  and 
pursued  him.  He  was  killed  about  one  hundred  fmd 
iifly  or  two  hundred  yards  from  the  house.  He  was 
shot  in   eighteen   places,  and  died  immediately. 

Eichard  Thomhill  t«stifie9  as  follows:  "When  I  got 
in  about  one  hundred  and  fifty  yards  of  my  house,  I 
saw  the  men  gathering  up  in  the  road.  When  I  got 
up  I  asked  what  was  the  matter,  to  which  one  of 
them  replied,  they  had  killed  a  damned  rascal;  that 
they  had  killed   John   Thomhill." 

The  bill  of  exceptions  here  continues  thus:  "At 
this  point  defendant's  counsel  objected  to  any  testimo- 
ny from  the  witness  as  to  what  was  said  or  done,  or 
who  he  saw,  unless  the  defendant  Riggs  was  there. 
The  objection  was  overruled,  and  the  witness  directed 
to  proceed."  The  witness  then  proceeded  thus:  "Capt 
Jim  Bell  said  they  had  been  ordered  there  to  kill 
John  Thomhill,  and   they   had  done   so." 

We  are  satisfied  that  Riggs  ^vaa  not  present  when 
this  conversation  oceured.  Neither  Thomhill  or  Jjara- 
more  saw  Riggs  when  they  arrived.  Thomhill  knew 
him  well,  and  Laramore  testifies  that  Rankin  and  Riggs 
were  the  only  men  in  the  scout  that  he  kuew.  Riggs 
was  distinguished  from  the  others  in  this,  that  he  was 
riding  the  only  mule  with  the  scout.  If  Riggs  had 
been  there  when  they  arrived,  we  think  it  wonld  not 
have  escaped  the  attention  of  both  these  witnesses.  It 
remains,  then,  to  consider,  whether  this  conversation  de- 
tailed    by    Thomhill     was     a     part    of   the    res    gteta : 
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Greenleaf  in  hie  work  on  evideace,  1  vol.  sec.  108, 
says:  "The  affairs  of  men  consist  of  a  complication 
of  circumstances  so  intimately  interwoven  as  to  be 
hardly  separable  from  each  other.  Each  owes  its 
birth  to  some  preceding  circumstances,  and  in  its 
turn,  becomes  the  prolific  parent  of  others,  and  each 
during  its  existence,  has  its  iuBeparable  attributes  and 
its  kindred  &cts  materially  affecting  its  character,  and 
essential  to  be  known  in  order  to  a  right  understand- 
ing  of  its  nature." 

These  surrounding  circumstences,  constituting  parts 
of  the  res  gestee,  may  always  be  shown  to  the  jury 
along  with  the  principal  fects,  and  their  admissibility 
is  determined  by  the  judge  according  to  the  degree  of 
their  relation  to  that  fact,  and  in  the  exercise  of  his 
sound  discretion,  it  being  extremely  difficult,  if  not 
impossible,  to  bring  this  class  of  cases  within  the 
limits  of   a  more   particular  description. 

The  principal  points  of  attention  are,  whether  the 
circumstances  and  declarations  offered  in  proof,  were 
contemporaneous  with  the  main  fact  under  consideration, 
and  whether  they  were  so  connected  with  it  as  to  il- 
lustrate  its  character. 

At  sec.  110,  same  volume,  he  says:  "It  is  to  be 
observed,  that  where  declarations  offered^  in  evidence  are 
merely  narraiioe  of  a  paat  occurrence,  they  cannot  be 
received  as  proof  of  the  existence  of  such  occurrence. 
They  must  be  concomitant  with  the  principal  act,  and 
eo  connected  with  it  as  to  be  regarded  as  the  mere 
result    and    consequence    of    the  co-existing    motions,    in 
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order  to  form  a  proper  criterion  for  directing  the  judg- 
ment  which   is    to  be  formed   upon   the  whole  conduct." 

Guided  by  the  rules  here  enunciated,  we  will  in- 
quire, was  this  conversation  detailed  by  the  witness, 
Thomhill,  contemporaneous  and  concomitant  with  the 
act  of  killing,  and  so  connected  with  it  as  to  illustrate 
the  character  of  the  transaction,  or  were  the  statements 
detailed  merely   a   narrative  of   past  occurrence? 

"We  have  scanned  the  record  with  much  care,  in 
the  endeavor  to  ascertain  how  far  these  men  and  the 
witness,  Thomhill,  were  from  the  body  of  the  deceased, 
at  the  time  this  conversation  occurred.  We  can  only 
perceive  from  the  evidence,  that  this  conversation  oc- 
curred in  the  road;  but  how  fer  this  point  in  the  road 
was  from  the  body  of  the  deceased,  is  a  matter  of 
inference. 

If  these  men  had  returned  to  the  house,  and  had 
gone  out  at  the  same  gate  at  which  they  had  entered, 
and  were  in  the  road  opposite  the  house,  they  were 
one  hundred  and  fifty  or  two  hundred  yards  from  the 
body  of  the  deceased.  But  there  is  no  direct  evidence 
that  such  was  the  fact.  The  evidence,  nevertheless, 
enables  us  to  form  an  opinion  as  to  the  time  thai  must 
have  elapsed  after  the  killing  took  place,  before  this 
conversation  occurred.  At  the  time  the  deceased  was 
killed,  the  witness,  Thomhill,  and  Laramore  were  a  half 
or  three-quarters  of  a  mile  off.  The  time  that  elapsed 
while  they  were  riding  this  distance,  necessarily  inter- 
vened between  the  killing  of  the  deceased  and  the  con- 
versation  in   question. 
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In  the  meaDtime,  it  appears  Riggs  went  back  from 
the  body  of  the  deceased  to  the  house.  The  tracks  cf 
the  mule  near  the  body  of  the  deceased,  show  that  he 
was  present  at  the  body  of  the  deceased.  He  had  time 
to  return  to  the  house  and  disappear  before  Laramore 
and  Thornhill  came  up.  A  witness  met  Ri^s  a  quar- 
ter of  a  mile  from  where  deceased  was  killed,  going  in 
the  direction  of  Morristown,  riding  a  mule,  and  going 
slow.  Witness  asked  him  what  was  the  matter.  He 
said  they  had  killed  Thornhill.  In  view  of  these  facts, 
we  are  constrained  to  say,  that  the  conversation  detailed 
by  the  witness,  Tliomhill,  was  not  a  part  of  the  rea 
gestm,   and,   consequently,   was  improperly  admitted. 

It  is  insisted,  there  is  error  in  the  ruling  of  the 
Court   on  other  points. 

A  sister  and  half-sister  of  plaintiflF  in  error,  were 
examined   in   behalf  of  plaintiff  in  error. 

We  think  the  charge  of  the  Court  was  erroneous  in 
this:  The  Court  charged  the  jury,  that  "the  law,  in 
some  degree,  impeached  or  discredited  the  testimony  of 
relations,  from  the  relationship  existing  between  them. 
But  that  if  the  jury  are  satisfied  in  this  cause,  that 
the  statements  made  by  the  relations,  were  corroborated 
by  other  facts  or  circumstances  developed  in  the  trial 
of  the  cause,  then  their  testimony  would  be  as  reliable 
as  though  said  witnesses  were  not  related."  The  sub- 
stance of  what  is  here  stated,  is,  as  we  underijtand  it, 
that  the  jury  are  not  allowed  to  give  full  credence  to 
the  testimony  of  a  witness  related  to  a  party,  unless 
such   testimony   is   corroborated   by  other  testimony. 

Whether   this   was  the   precise    meaning    intended   to 
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be  attached  to  what  i8  here  eaid,  or  not,  we  think  the 
jury  must  have  so  understood  it. 

It  ia  true,  the  fact  that  a  witness  is  related  to  a 
party,  is  a  circumstance  that  may  be  considered  of  by 
the  jury,  in  determining  the  credit  to  be  attached  to 
his  testimony^  but  it  was  erroneous  to  instruct  the  jury 
that  the  law  forbids  that  full  credence  he  given  the 
testimony  of  such  witnesses,  unless  it  was  corroborated. 

Let  the  judgment  be  reversed,  and  the  cause  re- 
manded. 


Lewis  Fields  vs.  The  State. 

1.  I  ARCENT.     The  taking  miwf  *e  idthotU   color  of  right.     To   Arpn're  the 

otBner  patnanenlly  of  hit  properly.  larceny  is  the  felonioue  taking  and 
oHTying  iiwav  of  the  petsonal  goods  of  Rnolher.  Tie  taking  must  be 
without  tlie  lea»t  color  of  righl  or  excune  for  the  act,  and  wiib  the  in- 
tent to  deprive  the  owner,  not  temporariiy,  but  permiweDtly  of  hia 
property. 

2.  Same.    Oa*einjudgmetit.    The  prisoner  wa«  convicted  for  laking  certain 

tools  from  tbethopof  the  prosecutor,  without  his  knowledgeor  conacnl, 
and  pledging  them  to  a  tippler  for  whisky.  He  set  up  no  color  of  claim 
tolhe  goods,  or  excuse  for  the  act.  Held  that  the  facts  in  this  cosecon- 
stitale  a  larceny. 


PEOM   KNOX. 


The   prisoner  was   convicted    at   the    February  Term, 
168,  of  larceny,   and   sentenced   to  imprisonment   in  the 
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penitentiary  for  three  years;  from  which  judgment  he 
has  appealed  to  this  Conrt  Judge  Elijah  T.  Hall, 
presiding. 

James  R.  Cocke,  for  defend»Dt  iu  error. 

Thomas  H.  Coldwki-l,  Attorney-general,  for  the 
State. 

Akdbew  McClain,  J.,  delivered  the  opiuion  of  the 
Court. 

The  plaintiff  in  error  was  indicted  in  the  Circuit 
Court  ot  Knox  County,  for  larceny,  plead  not  guilty, 
^Ta^  tried  and  fonnd  guilty,  and  has  appealed  to  this 
Court.  He  is  charged  with  having  stolen  from  the 
prosecutor,  three  augur  bits,  one  hollow  augur  and  one 
hevel  square.  Some  of  these  articles  were  missed  at 
the  shop  of  the  prosecutor  during  the  October  Term, 
of  the  Circuit  Court  of  Knox  County,  in  the  year  1867, 
and  they  were  all  missed  before  the  month  of  Decem- 
ber,  1867. 

In  the  month  of  December,  1867,  they  were  found 
in  the  possession  of  the  witness,  Keys,  who  swears  be 
received  th^m  from  the  plaintiff  in  error,  and  that  they 
were  pledged  by  plaintiff  in  error  to  him  for  whisky, 
he,  the  witness,  being  a  retailer  of  liquor.  Keys  tes- 
tifies that  they  were  brought  to  his  house  at  different 
times,  by  phuntiff  in  error,  but  he  h  not  able  to  rec- 
ollect the  precise  time  when.  The  tools  last  brought 
by   plaintiff  in  error  to   him,    he    swears    were    brough 


KNOXVILLE: 


Lewie  Fields  n.  The  State. 


one  'or  two  weeks  before  the  prosecutor  came  and 
claimed  them  in  December,   1857. 

The  plaintiff  in  error  had  worked  in  the  employ  of 
the)  prosecutor,  but  had  ceased  to  work  there,  before  the 
tools  were  taken.  While  working  there,  however,  plain- 
tiff in  error,  by  permission,  would  occasionally  take  a 
tool  home  with  him  at  night,  for  some  purpose,  and 
return  it   next  morning. 

The  plaintiff  in  error  also,  as  often  ae  twice,  had 
left  other  tools  with  witness,  Keys,  in  the  same  way 
the  tools  mentioned  in  the  indictment  were  left,  and 
had  afterwards  redeemed  them.  It  does  not  appear 
whether  these  were  the  tools  of  prosecutor  or  not,  or 
what   was  done  with  them  when   redeemed. 

In  reference  to  the  tools  now  in  controversy,  the 
contract  between  Keys  and  plaintiff  in  error,  ^vas,  that 
whenever  he  would  pay  for  the  whisky,  they  should 
be  restored  to  him.  The  charge  of  the  Court  we 
think   is  correct. 

Larceny  is  the  felonious  taking  and  carrying  away 
the  personal  goods  of  another.  The  taking  must  be 
lacri  causa,  and  as  the  Court  correctly  stated  to  the 
jury,  the  taking  must  be  done  without  the  least  color 
of  right  or  excuse  for  the  act,  and  with  the  intent  to 
deprive  the  owner,  not  temporarily,  but  permanently,  of 
of  his  property.  Applying  this  definition  of  larceny  to 
the  facts  of  the  present  ease,  docs  the  guilt  of  the 
plaintiff  in  error  appear?  Possession  of  the  fruits  of 
crime  recently  after  its  commission,  is  prima  fade  evi- 
dence of  guilty  possession,  and  if  unexplained,  either  by 
direct  evidence,  or   by    the    attending    circumstances,   or 
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by  the  character  ard  habits  of  life  of  the  possessor,  or 
otherwise,  it  is  taken  as  conclusive:  Hughes  vs.  The 
State,   8   Hum.,   75. 

Bo  the  attending  circumstanses  in  the  present  case, 
explain  the  possessiod  of  the  plaintifi  in  error?  It  is 
som^imes  difiScult  to  distinguish  between  larceny  and 
mere  trespass.  Greenleaf  in  3d  vol.  of  his  work  on 
Evidence,  at  sec.  157,  in  discussing  this  distinction,  says : 
"If  the  taking,  though  wrongful,  be  not  fraudulent,  it 
is  not  larceny,  but  is  only  a  trespass,  and  ought  to  be 
so  regarded  by  the  jury,  who  alone,  are  to  find  the 
intent,  upon  the  consideration  of  all  the  circumstances. 
Thus,  if  it  should  appear  that  the  prisoner  took  the 
prosecutor's  goods  openly  in  his  presence,  or  the  p^e- 
sence  of  other  persons,  and  not  by  robbery;  or,  having 
them  in  possession,  avowed  the  fact  before  he  was  ques- 
tioned concerning  them;  or,  if  he  seized  them  upon  a 
real  claim  of  title,  or  took  bis  tools  to  use,  or  his 
horse  to  ride,  and  afterwards  returned  them  to  the 
same  place,  and  promptly  informed  the  owner  of  the 
fact;  or,  having  ui^ent  and  extreme  necessity  for  the 
goods,  be  took  them  against  the  owner's  will,  at  the 
same  time  tendering  to  him  in  good  faith  their  full 
value  in  money;  or  took  them  by  mistake  arising  from 
his  own  negligence;  these  circumstances  would  be  preg- 
nant evidence  to  the  jury,  that  the  taking  was  without 
a   felonious  intent,  and  therefore  but  a  mere    trespass." 

The  present  case  differs  widely  from  any  of  the 
instances   mentioned   in   the   quotation  just  made. 

The  prosecutor  swears  that  these  tools  were  taken 
after  the  plaintiff   in  error  had  ceased  to  work  in  bis 
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employment,  and  that  they  were  taken  without  his 
knowledge  or  consent — and  so  far  as  we  can  see  from 
the  evidence  in  this  cause — without  the  least  color  of 
right  or  excuse  for  the  act.  He  says  nothing  to  the 
prosecutor  about  it,  but  puts  them '  in  pawn  for  whisky. 
We  think  these  facta  and  attending  circumstancefl,  furnish 
no  ground  for  relief  to  the  plaintiff  in  error,  from  Uie 
imputation  of  guilty  possession. 
Let  the  judgment  be  affirmed. 


The   State   vt.    E.   and   "W.  Elmore. 


1.  Atfeal.  Fi-om  an  order  dimisting  a  vrit  of  haheat  eorpui.  An  sp- 
peal  doea  not  lie  to  tliis  Conrt  from  an  order  dismMng  &  writ  of  iabm 
forpui,  Dor  will  an  appeal  lie  from  a  judgment  on  the  writ,  wbetbet 
proDoanced  by  a  judge  out  of  term  time,  or  by  a  court. 

3.  Same.  Jvritdittion  of  appellate  eimrt  to  tuue  rnandamut.  Thia  Court  bu 
jnriadictioD  to  ianie  a  mnndamns  to  jndges  of  inferior  courts  in  all 
mattera  where  it  is  shown  lobe  an  exerdseof  nppellato  jurisdiction,  or 
to  enable  it  to  exercise  appellate  jurisdiction  not  original. 

3.  Sahb.  JUtmdamru.  OaiemjvdgmeTU.  The  defendauls  in  their  petitioa 
for  wrils  of  haheta  eorpm  were  brought  before  the  judge,  pending  a 
discussion  of  a  question  of  practice  between  the  attomeTS ;  the  prixonen 
were  remanded  to  jail,  where  they  have  remained.  They  now  Sle  iheir 
pelitlonin  this  Court  for  a  mandamns,  asking  that  the  Circuit  Judge  be 
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compelled  to  hear  uid  determine  whether  they  are  entitled  to  bail. 
Held,  that  in  a  case  of  thia  duradec,  this  Court  hu  do  juriwlictioa  of 
thesut^ject  muter  oil  the  petition. 


FBOU  JEPFEBSOM. 


This  IB  a  petition  filed  in  this  court  to  ctonpel 
Judge  James  H.  Randolph  to  issue  a  mandamus,  to 
determine  whether  the   petitioners  were  entitled  to  bail. 

Jah£8    p.   Swakn,  fiir  Elmores. 

A.  S.  Probber  &  Th06.  H.  Coldwell,  Attorney- 
general,  {ot  the  State. 

Andrew  McClain,  J.,  deliveted  the  opinion  of  the 
Court. 

Emerson  Elmore  and  Wiley  Elmore,  have  presented 
their  petitions  to  this  court,  setting  forth  tliat  they  are 
confined  in  the  Jul  of  Jefiferson  county,  upon  a  charge 
of  murder  in  the  first  degree;  that,  by  their  brother, 
a  petition  for  writ  of  hc^)eaa  corpus  was  presented  to 
His  Honor,  James  H.  Randolph,  one  of  the  Circuit 
Judges  of  the  State,  who  granted  the  same;  and  that 
petition^v  were  accordingly  brought  before  him  by 
virtue  of  said  writ;  that  the  Attomey^neral  an- 
nounced for  the  Stete,  that  he  was  ready  for  the  trial, 
to  try  whether  petitioners  were  entitled  to  bail;  and 
that  the  petitioners,  by  their  attorneys,  also  announced 
themselves  ready. 
34 
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The  petition  here  sets  forth  with  particularity  other 
things  that  were  said  and  dime  while  petitioners  weie 
before  His  Honor,  the  amount  of  all  which,  is,  as  we 
understand  it,  that  His  Honor  ruled  the  correct  pracdoe 
to  be,  that  petitioners  should  first  introduce  their  testi- 
mony in  support  of  the  petition,  and  petioners'  coonsel 
insisted  that  the  Attorney-general  should  first  proceed 
with  the  evidence  in  behalf  of  the  State,  and  that  the 
investigation  should  have  reference  to  the  qoeetion 
whether  defendants  were  guilty  of  murder  in  the  first 
degree,   as  charged   in   the   indictment. 

That  pending  a  discussion  of  this  question  of  prac- 
tice, His  Honor  remanded  the  petitioners  to  jdl,  where 
they   still  remain. 

The  prayer  of  the  petition  is,  that  a  writ  of  man- 
damus issue  against  His  Honor,  the  Circuit  Judge,  and 
that  he  be  compelled  to  hear  and  determine  whether 
petitioners  are  entitled  to   bail. 

The  first  question  that  presorts  itself  is,  has  tlus 
ooort  jurisdiction  of  the   matter? 

Article  €,  sec.  2,  of  the  Ckinstitution  of  Tomessee, 
provides,  that  the  jurisdiction  of  this  comt  shall  be 
appellate  only,  under  mch  restrictions  and  regstataons  is 
may,  from  time  to  time,  be  prescribed  by  law;  bat  it 
may  possess  such  other  jurisdiction  as  is  &ow  -omfened 
by   law   on   the   present  Supreme   Conrt. 

It  has  been  held  by  this  Court,  t^at  an  appeal 
does  not  lie  to  this  Court  from  an  orda-  diffriWHsing  a 
writ  of  habeas  oorpus.  Nor  will  an  appeal  tie  from 
a    judgment    on    the    writ,    whether    pnmounoed    hy  a 
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judge  oat  of  term,  op  by  a  court:  Lea  tw.  White,  4 
Sneed,  73;    State  vs.   Malone,  3  Saeed,  413. 

We  are  satisfied  this  oourt  has  jurisdiction  to  issue 
mandamue  to  judges  of  inierior  courts,  whenever  the 
matter  in  reference  to  which  the  exercise  of  this  juris- 
diction is  sought,  is  of  Ruch  character  as  to  call  for  an 
exercise  of  this  power  in  order  to  cany  out  and  per- 
fect its  appellate  jurisdiction. 

It  was  «pon  this  ground,  that  this  court  issued  a 
writ  of  mandamus,  in  the  case  of  the  State  on  the 
relation  of  Wm.  H.  Sneed  tw.  E.  T.  Hall,  reported 
in  3  Cold.,    256. 

It  is  on  this  ground  that  the  Supreme  Court  of 
the  United  States  has  repeatedly  exercised  jurisdiction 
of  this  writ.  But  it  has  been  held  that,  to  enable 
that  court  to  issue  mandamus,  it  must  he  shown  to  be 
au  exercise  of  appellate  jurisdiction,  or  to  be  necessary 
to  stable  it  to  exercise  appellate  jurisdiction,  and  not 
original:  Mobss  on  Mandamus,  page  226;  1  Cranch  R., 
175. 

The  language  of  the  Constitution  of  Tennessee,  in 
Teferenee  to  this  court  is,  as  we  have  seen,  that  "the 
jurisdiction  of  this  oourt  shall  be  appellate  only."  In 
tiiis  connection  it  is  proper  to  consider  the  clause 
standing  in  immediate  connection  with  the  words  just 
quoted,  viz:  "But  it  may  possess  such  other  jurisdic- 
ticm  as  is  now  conferred  by  law  on  the  present 
Supreme  Court." 

That  clause  has  been  several  times  construed  by 
this  court,  and  has  been  held  to  confer  on  this  court 
power  only   to   adopt  such  proceedings,   issue    such    pro- 
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cess,  and  try  such  facte,  as  might  become  necessary  to 
cany  out  and  perfect  its  own  judgments  and  decrees, 
in  cases  before  it  by  appeal  or  -writ  of  error:  5 
Sneed,  673  and  432;    2  Cold.,  666. 

We  are  satisEed  that  this  court  has  no  jurisdiction 
of  the  matter  of  this  petition,  and  the  petition  is  di^ 
missed. 


Jackson  vs.  The  State, 


1.  HiOHffAT.    DetUtaUm  oj  load  bg  At  owntr  to  lit  puNie.    A  right  of 

WA7  itui7  be  claimed  by  a.  dedication  to  the  public  use,  by  the  owner  of 
the  laod ;  but  this  doctriae  must  be  cxutiouBlj  admitted. 

2.  Same.      Same.      What  vtSl  omrivtufe  a  (MimJion  £y  tie  ornner.      OUia 

and  Oauniry.  The  Aict  that  a  farmer  leaves  a  lane  through  his  &nn> 
for  his  own  conTenience,  and  permita  the  public  to  oae  it  as  a  highway 
for  many  years,  does  not  warrant  the  inference  of  a  dedicalioa.  An 
iatentjon  to  dedicate,  must  be  obvious,  accompanied  by  acta,  mch  n 
wMkiug  on  it,  keeping  it  in  repair,  and  requiring  the  removal  of  ob- 
gtructioDS.  The  same  acta  which  would  warrant  the  inference  in  dties 
and  towns,  wonid  be  insufficient  in  sparsely  settled  agricultiual  diatiicl*. 


FROM  ENOXVIIXE. 


The  plaintiff  in  error,  was  convicted  at  the  August 
Term,  1868,  of  the  County  Court,  for  obstructing  a 
public  road;  and  has  appealed  to  this  Court.  Judge 
C.  W.  JoHE9,  presiding. 
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M.  L.  Hall  and  John  L.  Mubphy,  for  Jackson. 

THoe.  H.  CoLDWELL,  Attomej^eneral,  for  the  State. 

Andeew  McClain,  J.,  delivered  the  opinion  of  the 
Coart. 

In  this  case,  the  plaintiff  in  error  was  indicted  in 
the  County  Court  of  Enox  County,  for  obatruoting  a 
public  road  and  common  highway,  leading  from  the 
Enoxville  and  Jacksborough  road  to  Lamh's  and  Odell's 
mills. 

The  road  has  been  known  by  some  of  the  witnessee 
for  forty  years.  From  the  point  of  intersection  with 
the  Knoxville  and  Jacksborough  road,  in  the  direction 
of  the  mills,  it  has  been  closed  for  about  seventeen 
years,  for  some  distance.  About  the  time  this  was 
done,  another  road  was  opened  &om  another  point  on 
the  Enoxville  and  Jacksborough  road,  running  in  the 
direction  of  the  mills,  and  intersecting  the  first  men- 
tioned road  beyond  the  enclosure,  and  then  running  with 
it  for  a  short  distance,  and  then  leaving  it  on  the  op- 
posite ^de,  and  thus  making  a  fork  with  the  old  road. 
Beyond  this  point  of  separation  and  en  the  old  road, 
is  the  place  of  the  alleged  obstruction  by  the  plaintiff 
in  error,  which  it  appears  he  made  by  extending  his 
fence  across  it.  We  do  not  understand  from  the  evi- 
dence, that  the  land  <m  which  the  closed  end  of  the 
road  next  to  the  Enoxville  and  Jacksborough  road  is 
situated,  ever,  at  any  time,  belonged  to  the  plaintiff  in 
error,  or  any  of  his'  vendors. 


534  KNOXVILLE: 

It  appears  ^t  the  road,  at  the  point  wbae  the 
alleged  obstruction  by  plaintiff  in  error  exists,  was  ori- 
ginally opened  tluoagh  woodland  by  the  owntx  of  tiie 
land,  for  bis  own  use  and  convenience,  fto:  the  purpose 
of  hauling  com  &om  an  adjoining  farm. 

The  land  through  which  this  part  of  the  road  passes, 
appeara  to  have  remained  uninclosed  all  the  time,  so 
&r  as  we  can  disoem  from  the  evidence.  About  (hk 
hundred  and  fifty  yards  from  the  obstruction  made  by 
plaintiff  in  error,  there  is  a  deep  gully  in  the  road, 
which  has  rendered  it  impassable  for  w^ons,  fbr  twelve 
years,  and  with  difficulty  can  be  passed  by  horsemen. 
It  appears  that  (at  some  time)  a  tree  which  had  fiUJeo 
across  the  road,  was  removed  by  some  one.  The  road 
has  never  been  opened  or  recr^ized  by  the  Country 
Court  in  any  manner,  as  a  public  road;  and  the  only 
question  which  it  is  now  necessary  to  oonsider,  ia^ 
whether  this  road,  where  the  alleged  obstruction  by 
^aintiff  in  error  exists,  has  ever  in  any  way,  been  ded' 
icated  to  the  public  use  by  the  owner  of  the  land  ova 
which  it  passee.  That  a  right  of  way  may  be  clumed 
by  a  dedication  to  the  public  use  by  liie  owner  ot  the 
land,  is  well  settled;  but  it  was  held  by  this  Coiu^ 
in  the  case  of  Worth  w.  Dawson  &  Fowler,  1  Sneed's 
Kep.,  d,  that  this  doctrine  must  be  cantdously  admitted 

In  Angel  on  Highways,  second  edition,  sao.  161, 
reference  is  made  to  this  case,  and  also  to  the  casedF 
Scott  tw.  State,  in  1  Sneed  R.,  629,  with  other  author- 
itiea ;  and  the '  law  is  thus  laid  down  <hi  this  anhjeefe 
After  making  mention  of  roads  through  govenuntnt 
lands,   it  is   there  said:     "Upon   miich   tihe    same  piind- 
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pie  it  luift  b«eD  decided  that  dedioation  of-  a-  road  to 
the  pnbUc,  over  the  waste  and  naincloaed  landa  of  an 
iadjvidaal,  ought  not  to  be  inferred  from  bare  user 
alone.  Thii%  where  a  road  which  bad  been  in  exiat* 
eooe  &r  more  than  fifty  yeare,  had  originally  passed 
entixelj  tiirough  woodland,  the  jmy  were  instmcted  that 
mere  user  l^  the  public,  however  uninterrupted  and 
long  oontinaed,  would  be  inanfficdent  to  conatitate  it  a 
pabtio  roadj  but  must  be  accompanied  by  acts  wiiich 
showed  tile  use  to  have  been  claimed  as  a  right,  and 
not  by  p^miBsioa  of  the  owner;  such  as  workiog  on  it, 
keeinng  it  in  rqiair,  and  requiring  the  removal  of  ob- 
Btmctiooai"  In  same  section,  it  is  also  said:  "And 
even  though  the  land  be  inclosed  and  cultivated,  dedi- 
cation is  not  to  be  |wesumed  ao  readily  of  a^cultura], 
as  of  othex  proper^.  Thus  it  has  been  held,  that  the 
bare  &ot  that  a  fitrmer  leaves  a  lane  through  his  iarm, 
for  hia  own  ooaveoienoe,  and  permits  the  public  to  use 
it  as  a  highway  for  fifteen  years,  does  not  warrant  the 
inf^enee  of  dedication.  An  intention  to  dedicate  must 
be  obvious  and  the  same  aets  which  would  warrant 
the  inference  in  cities  and  towna,  would  be  tpite  in- 
Bofficsent  in  sparsely  settled  agricultural  districts." 

Applying  the  principles  here  enunciated  to  die  fects 
of  the  pree^it  case,  we  do  not  think  there  is  sufficient, 
reason  to  say  there  haa  been  a  dedication  of  the  land 
over  which  this  road  passes. 

At  and  for  some  distance  from  the  Knozville  and 
Jat^borough  road,  this  road  haa  been  closed  for  seven- 
teen years,  without  objectifm  so  &r  as  we  can  see  from 
this  record.      At    the    other    end    of  the  road,    within 
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one  himdred  and  fifty  yards  of  the  place  where  the 
{diuntiff  in  error  extended  his  fence  over  the  road, 
there  h&a  been  a  gully  so  deep  as  to  prevent  wagons 
from  parsing  for  twelve  years.  One  witness  speaks  of 
being  under  the  necessity,  when  traveling  on  horseback, 
to  get  down  and  lead  his  horse,  in  order  to  pass  it, 
about  eight  years  ago. 

There  is  no  act,  whatever,  shown  in  the  evidence, 
tending  to  show  an  intent  on  the  part  of  the  owner 
of  the  land,  to  dedicate  it  to  public  use.  With  the 
exception  of  the  removal,  (by  some  one,)  of  a  tree 
which  had  &llea  across  it,  there  is  nothing  upon  which 
a  claim  of  dedication  to  the  public  can  be  predicated 
outside  of  bare  user. 

The  Court  charged  the  jury,  "that  a  road  may  be- 
come a  public  road  by  long  usage,  say  seven,  eight,  or 
ten  years,  by  the  public,  if  the  owner  of  the  lands 
through  which  the  road  passes,  sits  quietly  by  and  per- 
mits the  same  to  be  used  by  the  public,  as  a  public 
road,  without  making  any  objections  to  its  use  as  such 
public  road."  These  instructions  applied  to  the  &cts 
of  the  present  case,  are  erroneous. 

Let  the  judgment  be  reversed  and  the  cause  re- 
manded. 


SEPTEMBER  TERM,  3869. 


Ckrtor  w.  The  State. 


Carter  vs.  The  State. 

CiKCUiT  CoTBT  OF  Ekoz  Codmty.  Jvritdie^m  of,  to  pwtuA  /or  atiavUt. 
"Hie  QTcuit  Court  of  Knox  Connty  ma^  punuli  a  defendant  for  an  at- 
Htdlt  aitd  battery,  where  he  is  acquitted  of  a  felonionB  ananlt,  but  con- 
victed of  an  assanlt.  The  Ads  of  1856  and  1860,  giving  excltuive 
jori^ction  in  ail  miedemeanoTS,  to  the  Conntj  Court  of  Enox  County, 
does  not  lepeal  section  5223  of  the  Code,  and  ouet  the  CSrooit  Court  of 
its  light  to  punish,  where  the  defendant  is  acquitted  of  the  felomous 
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The  plfuntiff  in  error  was  indicted  in  the  Circuit 
Court,  for  an  assault  with  intent  to  kill,  etc.  At  the 
June  Term,  1868,  he  was  acquitted  of  the  felony,  and 
found  guiliy  of  an  aasanlt,  and  fined  by  the  Court. 
Judge  Elijah  T.  Hall,  presiding.  The  record  is 
filed   for  error. 

J.  L.  Abernathy,  for  Carter. 

Thos.  H.  Coldwell,  Attorney-general,  for  the  State. 

AsvsEvr  McClain,  J.,  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  error  and  Bush  Pate,  were  indicted 
in  the  Circuit  Court  of  Knox  County,  for  an  assault, 
with  intent  to  conunit  murder  in  the  first  d^ee. 
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They  plead  not  gailty — ^were  tried  and  acquitted  of 
the  felony,  but  found  guilty  of  on  assault,  and  were 
fined  jointly,  twenty-five  dollars.  Pate  has  made  his 
escape;  and  the  cause,  at  the  instance  of  Carter,  has 
been  brought  into  this  Court  by  a  writ  of  error. 

It  is  iufflsted,  that,  by  the  Act  of  1868,  ch.  90,  sec. 
4,  amended  by  Act  of  1860,  di.  120,  sees.  5  and  6, 
the  Couaty  Court  of  Knox  County  has  exclusive  juris- 
diotjou  of  mifidemeanors  committed  in  Knox  County; 
and  that,  therefore,  the  Circiut  Court  had  no  jurisdiction 
to  try  and  punish  them  for  a  misdemeanor.  We  think 
this  objection  is  not  veil  taken.  Section  5223,  of  the 
Code,  provides,  that  "any  person  indicted  for  aaeault 
with  intent  to  kill  or  to  conunit  any  other  felony,  may 
be  found  guilty  of  an  assault  or  assault  and  battery, 
as  the  case  may  be." 

This  is  the  law  of  the  land.  We  do  not  think 
the  Legislature  intended,  by  these  Acts  of  1858  and 
1860,  to  except  from  the  operation  of  this  secttou  of  the 
Code,  such  persons  as  may  be  indicted  in  tlie  Circuit 
Court  of  Knox  County  for  an  assault  with  intent  to 
kill  or  to  commit  any  other  telony. 

Let  the  judgment  be  affirmed. 
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State  n.  C3iarla  knd  Jalm  Dertcn. 


State    vs.    Chakleb    and    John    Denton. 

1.  VKinn.    Ritoi>er'*ri§httobttritdi»thteomtywhtr«AttfieBatwaMeom- 

nutCoi.  Be  mutt  ttMwent  to  eluagei^  tentM.  A  priaonei'B  right  to  be 
tried  Id  the  oount;  where  tike  offeoBe  is  Alleged  to  luve  been  oomniitUd, 
is  •ecnred  to  him  bj  the  OaDedtntion,  »ai  he  wurot  inu^awe^bedft- 
piiTed  of  thatrij^t,  without  luB  couMut  being  given  in  open  court. 

2.  Save.    iSbme.     ThtTteord  musl  dum  lltal  the  venue  leaidUmged  by  eoatent 

of  prixmer.  The  record,  where  &  change  of  venue  has  been  ordered) 
noBL  ihov  Ifaai  the  priMxier  applied  iist  a  change  of  veone,  the  reMona 
Mgigned  for  the  change,  and  that  the  defendant  amented  thereto. 

3.  Caie  in  judgment.    The  priMuer  was  indicted  in   Monroe  county,  and 

the  veane  ckuged  to  Blomrt,  where  there  wa«  a  bi^  omTtetiM),  and 
an  qipMl  tDtUaoonrt.  A  Mggcedon  ii  made  hen,  that  tbe  tntnacript 
filed  in  the  eaun,  ia  not  a  true  and  perfect  record  in  Monroe  coonty,  and 
a  etrHorari  is  asked.  Held,  that  Che  defendants  could  onl7  he  tried  in 
Bknntooon^,  npon  therectwdaof  thM  court;  and  if  they  mn  so  de- 
fective that  a  ccnviction  could  not  be  metained  in  that  court,  nich 
defbcta  could  not  be  (applied  in  this  cotut  by  procnring  a  tnnBcript 
from  Monroe  coon^,  lo  aa  to  anthoriie  a  jndgmmt  hare,  which  1M7 
have  been  properly  arrerted  by  the  oamt  in  which  the  case  wa«  tried. 


F%OM  BLOtTNT. 


The  defeodante  w&te  tried  at  the  M&y  Term^  1869, 
and  found  guilty  of  murder  in  the  second  degree;  on 
motion  of  the  defendants  tbe  judgment  was  an-eeted, 
uid  the  State,  by  its  Attorney-general,  Jas.  M.  Thom- 
bot^,  appealed  to  this  Court.  Judge  Elijah  T. 
Hall,  presiding. 

A.  S.  Fkogbeb  and  TmaUiM  H.  ColDwell,  At- 
tCHn^-general,  fer  the  State. 
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State  M.  Cautfles  and  John  Drnttm. 

Qbobqe   Brown,  for  the  defend&nts. 

Alvin  Hawkins,  J.,  delivered  the  opinion  of  the 
Court. 

The  defendants  in  error  were  indicted  in  the  Cir- 
cuit Court  of  Monroe  county,  at  its  May  Term,  1866, 
for  the  murder  of  Patrick  Trotter, 

At  the  May  Term,  1868,  of  said  Court,  it  was 
ordered  by  the  Court  that  the  venue  in  the  cause  be 
changed  &om  the  county  of  Monroe  to  the  ooonty  of 
Blount. 

Subsequently,  the  defendants  were  arraigned  in  the 
Circuit  Court  of  Blount,  plead  "not  guilty"  to  the  in- 
dictment, were  put  upon  their  trial,  and  convicted  of 
the  crime  of  murder  in  the  second  degree,  and  their 
term  of  imprisonment  in  the  penitentiary  fixed  at  the 
period  of  ten  years. 

The  defendants  moved  for  a  new  trial,  which  was 
refused.  They  then  moved  in  arrest  of  judgment, 
which  motion  was  sustained,  and  judgment  upon  the 
verdict,  arrested. 

The  Attorney-general,  upon  the  part  of  the  State, 
has  appealed  in  error  to  this  Court. 

The  first  question  which  presents  itself  for  oar  con- 
sideration, is  this:  Did  the  Circuit  Court  of  Blount 
comity  have  jnrisdiction  to  try  tiie  defendants  and  pro- 
nounce judgment  in  the  cause? 

The  entry  made  upon  the  minutes  of  the  Circuit 
Court  of  Monroe  county,  at  its  May  Term,  1868,  re- 
cites: "for  soffioient  cause  disclosed  to  the  Court,  &om 
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the  afBdavite  of  the  defendants  filed  in  this  cause,  it 
is  ordered  by  the  Court  that  the  venue  in  this  cause 
be  dianged  fiom  this  county  to  the  county  of  Blount, 
for  trial." 

It  is  provided  by  section  6196,  of  the  Code,  that 
the  venue  in  criminal  proeecutjons,  may  be  changed: 

Mnt,  "What  upon  the  application  of  a  defendant 
in  a  felony  cose,  it  is  made  to  appear  satis&ctorily  to 
the  Court,  that,  irom  undue  excitement  against  the 
pristmer  in  the  county  where  the  offense  was  committed, 
or  any  other  cause,  a  &ir  trial  could  not  probably  be 
had." 

Seeondf  "When  the  Conrt  in  any  criminal  case,  up- 
on an  attempt  to  select  or  impanel  a  jury  for  the 
trial  of  the  defendant,  is  of  opinion  that  a  fair  and 
impartial  trial  cannot  be  had  in  the  county  where  the 
cause  is   then  pending." 

But  by  sectioD  9  of  Article  1,  of  our  bill  of 
rights,  which  is,  by  section  12  of  Article  ix,  of  the 
Constitution  of  the  State,  made  part  thereof,  it  is  pro- 
vided that,  in  all  criminal  prosecutions  by  indictment 
or  presentment,  the  accused  shall  have  a  right  to  "a 
speedy,  public  trial  by  on  impartial  jury  of"  the 
coonly  or  district  in  which  the  crime  shall  have  been 
committed." 

The  right  <»f  the  accused  to  be  tried  in  the  county 
in  which  the  ofieuse  is  alleged  to  have  been  oonunitted, 
ia  a  right  secured  to  him  by  the  Constitution,  and  of 
which  he  cannot,  in  any  case,  be  deprived  without  his 
consent  given  in  open  court. 
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State  n.  Charlo  ud  Joku  Dcntoo. 

.  .  The  xeoord  wholly  iails  to  show  that  the  defendants 
applied  fw  l^e  change  of  venue,  or  Uu  nature  of  the 
reasona,  which  were  deemed  Batis&ctory  by  His  Hcoior, 
the  Circuit  Judge,  and  because  of  which,  a  chaage  was 
ordered,  or  that  the  ddendsnts    conaented  thereto. 

It  ia  tme,  the  record  recites  that,  "for  sufficient  canw 
diBdoaed  to  the  Cotut,  from  the  affidavits  of  the  de- 
fimdants  filed  iu  this  cause,  it  is  ordered,"  etc.,  bnt 
nether  the  object  in  filing  t^e  affidavit,  or  the  mib- 
atanoe  thereof,  anywhere  appears  in  this  reowd.  For 
anght  we  can  aee,  Ihe  affidavit  may  have  been  ofiered 
iu  support  of  an  application  for  a  continuance  of  the 
eaose,  and  that  too,  without  the  defeudanta  having  any 
purpoae  or  wish  to  <diaDge  the  venue. 

In  prosecutions  of  this  character,  involving  the  lives 
of  the  dafendante,  we  cannot  presume,  in  the  absence 
of  record  evidence  of  the  fiict,  that  th^  have  volun- 
tarily surrendered  a  constitutional  right  which  may  be 
eacred  and  invaluable  to  them.  As  this  Court  stud  in 
the  case  of  DavidsoQ  vs.  The  State,  2  Coldwell,  "when 
presumptions   become  dangerous  they  cease  to  arise." 

'  The  inevitable  reault  is,  that  the  order  of  the  Cir- 
onit  Court  of  Mcmroe  County,  directing  that  the  venae 
be  changed  to  the  County  of  Blount,  was  in  violation 
of  the  constitutional  rights  of  the  defendants,  unauthor- 
ized and  wholly  insufficient  to  confer  upon  the  Circuit 
Court  of  Blount  County,  any  jurisdiction  to  try  the 
cause,  or  to  punish  the  defendants. 

The  Circuit  Court  of  Mtmroe  Connty  has  never  di- 
vested itself  of  full  and    complete    jnrisdictaon  over  the 


SEPTEUBEB  TERM,  1869. 


State  M.  CfattilM  and  John  Denteo. 


oaose.  The  Circoit  Court  of  Blount  Coanty  oould  not, 
by  any  act  of  it^  own,  acquire  the  jurisdiction  neces- 
aary  to  try  and  punish  the  defendants. 

It  MlowB,  tlierefore,  diat  the  action  of  the  CSrcoit 
CoDrt  of  Blount,  in  arraigning  the  de^dants,  receiving 
their  plea,  putting  them  upon  trial,  etc.,  except  in  ar- 
resting the  judgment  upon  the  verdict,  was  unauthor- 
ised, erroneaua  and  void. 

The  Attorney-general  for  the  State  has  suggested  to 
this  Court,  that  the  transcript  of  the  record  in  thie 
eaoae  is  imperfect,  and  has  asked  that  a  certiorari  be 
awarded,  directing  the  Clerk  of  the  Circuit  Court  of 
Monroe  County,  to  send  up  to  this  Court  a  perfect 
transcript  of  the  record  in  this  cause,  as  the  same  re- 
muna  of  record  in  that  court. 

Whether  the  writ  asked  for  would  lie  or  not,  or 
whether  we  could  look  to  a  transcript  of  the  records  of 
any  court  except  the  court  in  which  the  defendants 
were  tried  and  convicted,  and  from  which  the  cause  is 
brought  into  ttus  court,  are  questions  which  we  need 
not  now   determine. 

It  would,  however,  seem  that  the  defendants  could, 
in  any  event,  only  be  tried  in  the  Circuit  Court  of 
Blount  County,  upon  the  records  of  that  court,  and  that 
if  they  were  so  defective  that  a  conviction  of  tiie  de- 
fendants could  not  be  sustained  in  tbat  court,  suoh  de=- 
&ote  could  not  be  supplied  in  this  court,  by  procuring 
a  transcript  &om  Monroe  County,  so  as  to  authorize  a 
judgment,  here  which  may  have  been  properly  arrested 
by  the  Court  in  which  the  cause  was  tried. 

It  has  not  been    suggested    that    the    transcript    now 
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on  file  in  this  court,  is  not  a  perfect  transcript  of  the 
record,  as  the  same  appears  in  the  Circuit  Court  of 
Blount  Couotjr.  The  3a^«stion  is,  that  there  is  not 
of  record  in  the  Circuit  Conrt  of  Blount  Coon^,  a  per- 
fect transcript  of  the  record  in  the  Circuit  Court  of 
Monroe   County. 

But  it  has  not  been  su^;e8ted,  that  the  apparent 
defect  in  the  record  heretofore  mentioned,  can  be  cured 
even  by  a  transcript  fix)m  the  Circuit  Court  of  Monroe 
County.  In  fact,  it  appears  &om  a  transcript  present- 
ed in  support  of  the  application,  that  the  transcript  al- 
ready on  file  in  this  court,  oontains  a  perfect  transcript 
of  the  order  of  the  Circuit  Court  of  Monroe  County,  di- 
recting that  the  venue  be  changed  to  the  County  of 
Blount. 

Therefore,  and  inasmuch  as  the  objection  already 
pointed  out  is  fiital,  the  application  for  a  caHorari  will 
be  refused. 

The  refusal  of  the  Circuit  Court  of  Blount  County 
to  pronounce  judgment  upon  the  verdict,  was  certainly 
correct. 

The  order  of  the  Qrcuit  Court  of  Monroe  County, 
directing  that  the  venue  be  changed,  vrill  be  vacated; 
all  the  proceedings  of  the  CSrcuit  Court  of  Blount  County, 
will  be  set  aside  and  declared  void,  and  the  defendants 
remanded  to  the  County  of  Monroe,  where  the  cause  will 
be  proceeded  with,  as  though  no  such  order  had  ever  been 
made. 
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Jebeuiah  Dotson  is.  The  State. 

1.  TanPAn  ok  XiUID.      Indittment  for  treapan  m  Ipnd,  not  a  mode  ta  dc- 

Itrmine  tUU.  Section  M62,  and  Eul>««ctjcai  7  of  th»  Code,  wen  not  ia- 
lended  to  settle  the  title  to  teal  eaCate,  at  the  ezpenae  of  the  State,  but 
to  protect  the  actual  pomemon  of  real  estate  agaimt  nalawAil  and 
fbrdble  IiiTBaioii,  and  to  remove  occacicai  for  acts  of  Tiolence  and 
lv«aebeaof  the  peace. 

2.  Sau.    Sam^     Tk»  trttpoM  nnwt  ie  on  iaatd  in  (&«  pMwnvm  <^  oHiolKer. 

To  support  an  indictmeot  under  the  ttatnte  above  redied,  there  must 
have  been,  bj  the  exprae  lenus  of  the  Ratsle.  a  lr«ap«H;  raeh  vrong- 
ia\  inTadon  of  the  poeaemoii  of  aoodker,  aa  would  enable  the  party 
in  posacaeion,  to  maintain  an  action  of  trespaee  fiir  the  iiyui;.  The 
po«B«»eiou  invaded  innit  be  the  poeeewlon  of  seme  person  other  than 
the  defendant. 

3.  Saicx.    Harnt.    EMatee  to  exai»t  a  (reqxM*.    JWe.    Somtlhi^  more  ■ 

than  a  tedmieal  trapoM  ;  it  mwt  he  viBfuUg  tmd  ImomMglg.  Any  facts 
which  wonld  constitute  a  defense  to  an  action  of  tieqHW^  as  title  b 
the  defendant,  or  in  those  noder  whom  he  claims,  would  constitute  a 
defense  to  the  mdiotinent.  But  the  actnal  and  esdusire  poteesaion  of 
the  pionecutor  would  be  prima  ,^eie  eridence  of  the  titie  In  him.  To 
anthoriae  a  proeecation  of  this  natare,  there  mnst  be  something  more 
than  a  niBra  technical  beapan  upon  the  land.  The  tieepasa  must  be 
committed  willfnllf  and  knowinglj. 

4.  Sams.  Samd. 

If  the  delsndant  in  this  caae  oommiEted  the  tnspaas  complained  of 
under  color  of  title,  and  aioaa;!ieclaim  of  right  to  do  the  act,  and  in 
good  fiuth  bellered  that  he  had  a  Talid  title  to  the  premises  and  right 
of  possearioD,  be  is  not  gnil^  of  the  mii^emeaiiOT  charged  In  the  in- 
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This  cauBe  was  tried  at  the  Tenn,  1669,  of 

the  Coimfrf  Court  of  Knox  Conuly,  when  there  was  a 
verdict  and    judgm^it    against    the    defendant,    and    an 
86 
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appeal  by  him  to    tiiis    Court.      Judge    C.  W.  Jokes, 
preeiding. 

William  A.  Hendeeson  and  Ben.  J.  Owen,  for 
plaintiff  in  error. 

Thos.    H.    Coldwell,    Attorney^neral,    for    the 

State. 

Geoboe  Andkews,  J.,  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  error  vraa  indicted  in  the  County 
Court  of  Knox  County,  for  a  misdemeanor,  in  cutting 
down,  with  iutent  to  convert  to  his  own  use,  valuable 
timber  on  the  land  of  the  prosecutor,  D.  F.  DeAiv 
mond. 

No  objection  was  taken  in  the  court  below,  to  the 
sufficiency   of  the   indictment. 

This  indictment  is  founded  on  clause  7  of  section 
4652  of  the  Code,  which  declares  that  it  shall  be  a 
misdemeanor  "to  trespase  on  the  lands  of  another  by 
cutting  down,  or  in  any  other  manner,  destroying,  val- 
uable timber  thereon,  exceeding  fifty  cents  in  valu^ 
with  a  view  to  convert  the  same  to  his  own  uae,  un- 
less the  offender  be  traveling  or  moving  along  any 
road,  and  by  accident  or  otherwise,  require  the  same 
for  his  own   immediate  use." 

Upon  the  trial,  the  prosecutor,  DeArmond,  testified 
that  he  had  been  in  possession  of  the  land  claiming 
title,  seven  or  e^ht  years;  that  the  timber  cut  was  in 
the  open    woods;    but  that    witness    bad    some  inclosed 
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fields  on  the  same  tract,  and  had  used  timber  off  of 
the  txact,  but  did  not  remember  that  he  ever  cot  any 
off  this  identical  place;  that  defendant  had  been  claim- 
ing this  land  for  several  years,  and  was  living  in  a 
house  near  the  tract,  but  not  upon  it,  and  that  defend- 
ant   had    never    had   possession    of   this   land. 

The  defendant  gave  in  evidence,  a  grant  to  him 
from  the  State  of  Tennessee,  covering  the  locus  in  quo, 
and  proved  that  he  resided  upon,  and  claimed  title  to 
the  tract  covered  by  the  grant.  The  State  introduced 
evidence  for  the  purpose  of  proving  the  grant  to  de- 
fendant to   he  a    forgery. 

The  County  Judge,  in  hts  instructions  to  the  jury, 
recited  the  provisions  of  sub-section  7,  above  set  forth, 
and  instructed  them  that,  if  the  defendant  had  tr^- 
passed  on  the  land  of  another,  as  charged  in  this  in- 
dictment, they  should  find  him  guil^.  No  further 
instruction  or  explanation  was  given  as  to  what  consti- 
tutes the  offense.  The  defendant  was  convicted,  and 
has  appealed  in  error  to  this  Court. 

This  statute  is  not  intended  to  constitute  our  Crim- 
inal Courts,  tribunals  for  the  trial  of  ejectment  suits, 
at  the  expense  of  the  State.  It  is  not  intended  to 
settle  the  title  to  real  f;8tate,  bat  is  enacted  in  pursu- 
ance of  the  policy  apparent  in  our  statutes  of  forcible 
entry  and  detainer,  and  other  statutes,  to  protect  the 
actual  possession  of  real  estate  against  unlawful  and 
forcible  invasion,  and  to  remove  occasion  for  acbt  of 
violence  and   breach   of  the  peace. 

To  support  an  indictment  under  the  statute  above 
recited,  th^e  must  have  been  by  the  express  terms    of 
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Uie  statute,  &  treepasa;  such  wrongful  invadoB  of  Hbg 
possessiou  of  another,  as  would  enable  the  pvtj  ia 
poesessifm  to  nuuntain  the  aotioa  of  trespew  tot  the 
ti^uiy.  The  poeeesaion  invaded  must  be  the  posaeasioa 
of  some  other  person   than  the   defendant. 

As  (he  essence  of  the  offense  lies  in  the  trespa^ 
any  fiicts  which  would  constitute  a  defense  to  the  action 
of  trespass,  as  title  in  the  defendant,  or  in  those  under 
whom  he  claims,  would  constitute  a  defense  to  the  in- 
dictment. But  the  Bctnal  and  exoltisive  possession  4^ 
the  prosecutor,  would  be  pritna  fame  evidence  of  the 
title  in  him. 

Bnt  constmiug  this  section  with  reference  to  the 
obvious  intent  of  the  L^islature,  and  in  oonnection 
with  the  other  sections  and  sub-seotions  of  the  chapter 
in  which  it  is  found,  we  think  that,  to  authoriBe  a  pros- 
ecution of  this  nature,  there  must  be  something  more 
than  a  mere  technical  trespass  upon  the  land.  The 
trespass   must  be  committed  willfully  and   knowingly. 

The  evident  design  of  the  Legislature  WM,  to  pro- 
vide in  the  sedion  of  the  Osde,  of  which  the  cdauae 
under  oonaderation  is  a  part,  fer  the  panishment  of  a 
class  of  wlUAil  or  malicious  treapassee  committed  npoD 
public  or  private  property.  He  section  oontuns 
eighteen  clauses,  each  specifying  a  distinct  ofiense,  and 
embraces  injuries  to  public  buildings,  religioos  edifices, 
school  houses,  springs  and  wells,  trees,  gtowit^  crops, 
fences,  mills,  boata,  etc. 

Most  of  these  clauies  provide  for  cases  in  whi<^ 
the  ofiense  is  committed  "inuitonly,"  "knowii^y,"  "ma- 
tioionflly/'  "willftiUy,"  etc;  mma  <tf   dteae  mwds  bang 
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uwd  in  some  olaosea,  and  other  words  in  other  olanses; 
while  io  other  cUuses  still,  ao  reference  is  made  to  the 
guilty  knowledge  or  inteot  of  the  tresiMSser.  Thus, 
clanse  four  declares  it  a.  misdemeanor  "to  injure  any 
spring  or  well,  or  water  used  by  soy  worshiping  assem- 
bly, or  belonging  to  another  person/'  clause  sixteen: 
to  sever  and  carry  away  (rota  the  land  of  another,  any 
grass,  hay,  com,  grain,  fruit,  or  other  v^table,  or  pro- 
duce; clause  seventeen:  to  dig  or  sever  and  carry  away, 
any  earth,  stone,  marble,  etc.;  and  in  neither  of  these 
cases   are  any   words  of  intent  or  motive,  used. 

The  literal  terms  of  the  clauses  of  the  statute  under 
which  this  indictment  is  framed,  would  authorize  such 
an  indictment  upon  the  commission  of  the  act  specified, 
no  matter  in  what  circumstances  of  ignorance  or  acci- 
dent the  trespass   might  have  had   its  origin. 

If  <Hie  commit  a  trespass  upon  the  land  of  another, 
his  good  &ith  in  the  matter,  or  ignorance  of  the  true 
right  or  title,  will  not  exonerate  him  from  civil  respon- 
nbility  fin-  the  act.  But  when  the  statute  afELxes  to 
such  a  trespass  the  consecjuences  of  a  criminal  ofTeuse, 
we  will  not  presume  that  the  Legislature  intended  to 
punish  criminally,  acts  committed  in  ignorance,  by  acci- 
dent, or  under  clmm  of  right,  and  in  the  bona  Jidx 
belief  that  the  land  is  Ae  property  of  the  trespasser, 
unless  the  terms  of  the  statute  forbid  any  other  con- 
struction. 

If  the  defendant  in  this  case,  committed  the  trespass 
compluned  of,  under  color  of  title  and  a  bona  fide 
tslaim  of  ri^t  to  do  the  act,  and  in  good  &ith  believ- 
ing that  he  had  a  valid  title  to  the  premises,  and  the 
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right  to  the  possession,  he  was  not  gailty  of  the  mis- 
demeanor chained  in  the  indictment. 

The  ioBtructions  of  the  Court  to  the  jury,  which 
rested  the  guilt  or  innocence  of  the  defendant  solely 
upon  the  validity  or  invalidity  of  his  title,  vbs,  there- 
fore, erroneous,  and  the  judgment  must  be  reversed, 
and  a  new  trial  awarded. 

HcClain,  J.,  concurred  in  the  result. 


The    State    vs.    Maeion    Haykeb. 

1.  FOBOEBT.    Indittmml /or  forgers  need  not  tJltge  Aat  tl>eiiatncBieiU  forged 

IRU  ttamped.  It  ia  Dot  neoeaearj  that  a  forged  uutrument  Bhould  be 
ilantped  when  forged  and  uttered,  in  order  that  it  should  operMe 
to  the  ii^'ury  of  others'  rights:  and  an  indictment  Jbr  forgery  need  not 
allege  that  the  instrament  was  stamped. 

2.  Sake.     The  intertt  to  tifjure  another.     Mode  of  eharging  inient  in  the  ilt- 

dietmfnl.  An  mdictmenC  for  forgery,  which  allege*  the  offer  to  pus  • 
due-bill  with  intent  to  defraud  the  pereon  whose  name  ia  forged  to  the 
paper,  ia  a  good  indictment ;  for  if  the  purpose  <^  the  defendant  was 
to  induce  or  compel  the  maker  to  pay  the  forged  doe  bill,  the  inleot 
to  defraud  him  ia  dear,  and  there  can  be  ito  objection  to  charging  the 
intent  in  that  mode. 

3.  Sahk.     Too  t^eiuee  in  the  laimeouni  of  At  indieiramt.     The  second  ooom 

in  thia  Indictment  charges  that  the  defendant  did  "ofier  to  transfer  and 
pass,  dispoae  of,  and  put  o^  and  did  then  and  there  transfer  and  pas 
to  Maiy  Caps,  a  certain  ta.]ae  and  forged  due  hill,"  etc.  Held  that  this 
count  does  not  charge  two  distinct  and  separate  ofiensw. 
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At  the   June   Term,    1869,     the    indictment    in    this 
case,  was,  on  moticm  of  the  defendant,    quashed  by  the 
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court.  The  State,  by  its  Attorney-general,  James  M- 
Thornbnrg,  appealed  to  this  Court.  Judge  Elijah 
T.   Hall,   presiding. 

Thomas    H.   Coldwell,    Attorney-General    for    (be 


E.    C.    Cahp,   for   the  defendants. 

G&OBOE  Andbews,  J.,  delivered  the  opinion  of  the 
Court. 

The  indictment  in  this  case  is  for  foi^ry,  and 
contains  two  eounta;  the  first  charging  the  defendant 
with  foi^ng  a  certain  due  bill,  with  intent  to  defraud 
8.  T.  Atkins.  The  indictment  sets  forth  the  alleged 
iradulent  paper,  which  purports  to  be  a  due  bill  signed 
by  S.  T.  Atkins,  and  payable  to  bearer. 

The  second  count  chains  the  defendant  with  trans- 
ferring and  passing  a  like  &lse  and  forged  due  bill, 
which  is  set  out  in  the  indictment,  to  Mary  Caps, 
with  intent  to  defraud   S.  T.   Atkins. 

The  defendant  moved  to  quash  the  indictment, 
which  motion  was  sustained  by  the  Court,  and  the  in- 
dictment quashed;  and  the  State  appealed  in  error  to 
this  Court. 

The  first  objection  taken  to  the  suffitnency  of  the 
indictment  in  this  record,  is,  that  the  fraudulent  paper 
set  forth  by  copy  in  the  indictment,  does  not  appear 
to  have  been  stamped  as  required  by  the  laws  of  the 
United  States;  and  there  is  no  all^;ation  that  it  was 
stamped,  or    purported    to    be    stamped.      It    is    urged 
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'hat  the  statute  of  tbe  United  Statee  declares  that 
every  iDstrument,  requiring  a  stamp,  which  shall  Dot 
be  stamped  according  to  law,  shall  be  deemed  invalid 
and  of  no  e^ct;  and  heooe,  the  forgery  of  such  an 
instrument  could  not,  in  contempIati<Hi  of  law,  work 
any  injury  to  the  party  whose  name  is  forged;  <a 
since  its  invalidity  must  a^^tear  upon  ita  face,  to  tbe 
party  to  whom  the  document  is  transferred;  and  there- 
fore the  fradulent  making  or  transferring  of  such  an 
instrument  is  not  "to  the  prejudice  of  another's  rights." 
We  do  not  undertake  now  to  decide  whether  an  omis- 
sion under  innocent  mistake  to  affix  the  proper  stamp 
renders  the   instrument  void. 

The  objection  has  much  plausibility,  but  we  are 
satisfied  that  it   cannot  be   sustained. 

Under  our  practice  of  using,  not  stamped  paper, 
but  an  adhesive  stamp,  to  be  affixed  to  the  instrument, 
and  cancelled  witb  the  initials  of  the  party  and  the 
dat«,  and  which  stamp  can  be  so  easily  affixed  by 
any  person  at  any  time,  it  is  obvious  that,  to  hold 
that  no  offense  was  committed  by  the  making  and  ut- 
tering of  a  forged  instrument,  so  long  as  no  stamp 
was  affixed,  would  be  allowing  a  dangerous  latitude  to 
the  evil-disposed. 

It  is  the  well  settled  law  of  England,  that,  upon 
indictments  for  forgery,  tbe  existence  of  a  stamp  upon 
the  foi^i;ed  instrument  need  not  be  averred  or  proved: 
1  Archb.  Cr.  Law,  485,  2  do.  869;  2  Bishop  Cr. 
Law,  sec.  443;  4  Black.  Com.,  247;  2  East  Pleas  of 
Crown,  955.  A  leading  oase  in  England,  is  Bex  t«. 
Hawkesworth,    cited    in    East    Pleas    of    Crown,    955, 
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where  the  defendant  waa  indicted  for  forgery  of  a  bill 
of  exchange ;  and  the  Bame  objectioa  was  taken,  which 
is  raised  in  the  preeent  case.  The  prisoner  was  con- 
victed, and  it  was  held  by  all  the  judges,  that  the 
conviction  was  proper;  one  ground  of  the  decision,  ap- 
parently being  that  the  holder  might,  under  the  statutes 
then  existing,  get  the  bill  stamped  after  it  was  made. 
Mr.  East,  after  citing  the  above  case,  says  it  "was 
confirmed  in  Kex  t>8.  Morton,  which  was  an  indictment 
for  knowingly  uttering  a  forged  promissory  note,  as  it 
appeared   at   the  trial,   on  unstamped  paper. 

"The  ease  tmderwent  much  cousideratiou,  and  was  de- 
bated by  the  judges  in  Michtelmas  Term,  1795,  and  in 
the  Hilary  and  Easter  Terms,  1796,  on  the  principal 
poiut,  as  well  as  upon  the  question  whether  the  stat- 
ute 31  Gfeo.  Ill  ch.  26,  sec.  19,  which  passed  after 
Hawkeswortb's  case,  and  prohibits  the  stamp  to  be  afSxed 
afterwards,  had  made  any  difference;  and  though  two 
or  three  of  the  judges  doubted,  at  first,  the  propriety 
of  Hawkeswortb's  case,  if  the  matter  were  res  inteffra, 
yet  they  all  f^reed,  that  being  an  authority  in  point, 
they  must  be  governed  by  it,  and  that  the  statute,  31 
Geo.  Ill,  ch.  25,  sec.  19,  made  no  manner  of  difference 
in  the  question;  for  that  the  only  thing  to  be  r^arded 
was  the  state  of  the  note  at  the  trial,  and  not  what 
might  be  its  state  afterwards. 

"And  most  of  the  judges  muntained  the  principle  of 
Hawkeswortb's  case  to  be  well  founded ;  for  they  held 
that  the  acts  of  Parliament,  which  had  been  referred 
to  and  relied  on,  being  mere  revenue  laws,  meant  to 
make  no  alteration   in  the  crime  of  forgery,  but  only  to 
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provide  that  the  instrameDt  should  not  be  available  for 
the  parpoee  of  recoveriDg  on  it  in  s  court  of  justice, 
but  it  might  be  received  in  evidence  for  a  collateral 
purpose;  and  instances  of  this  might  occur  under  the 
sixth  section  of  the  statute,  31  Geo.  Ill,  by  which  per- 
sons drawing  bills  on  unstamped  paper,  were  chai^;e- 
able  with  the  duties;  and  also,  under  the  tenth  section 
of  the  same  Act,  by  which  they  are  made  liable  to  a 
penalty  of  £20 — in  both  of  which  cases,  the  note  or 
bill  must  be  used  in  evidence.  That  it  was  not  neo- 
essary  to  constitute  foigeiy,  that  the  instrument  should 
be  available.  That  though  a  compulsory  payment  by 
course  of  law,  could  not  have  been  enforced  for  want 
of  the  proper  stamp,  yet  a  man  might  be  equally  de- 
frauded by  reason  of  a  voluntary  payment  being  lost  to 
him.  That,  if  this  were  a  sufficient  defense,  forged 
securities  might  be  published  on  improper  stamps  with 
impunity,  which  would  carry  the  mischief  to  an  alarm- 
ing extent.  That  the  stamp  itself,  might  be  foiled; 
and  it  would  be  a  strange  defense  to  admit  in  a  court 
of  justice,  that,  because  a  man  had  foiled  the  stamp  he 
ought  to  be  excused  for  having  foi^;ed  the  note  itself; 
which  would  be  setting  up  one  fraud  in  order  to  pn^ 
tect  him   frt>m  the   punishment  due  to  another." 

If  die  defendant  had  affixed  a  genuine  or  a  forged 
stamp  to  flie  instrument  forged,  there  can  be  no  doubt 
that  his  offense  would  be  complete;  but  the  affixing  of 
such  stamp  could  not  affect  the  invalidity  of  the  forged 
due  bill;  and  the  only  effect  would  be  to  render  the 
plan  of  the  fraud  a  little  more  perfect  and  effectual 
But  the    making    of  this   instrument    might  operate    to 
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the  prejadioe  of  Atkins'  rights,  hj  subjecting  him  to 
the  penalty  impoaed  by  the  statute  for  making  and 
issuing  unstamped  instruments. 

But  fiirther.  though  the  statute  dechtres,  that  cer- 
tain unstamped  instruments  shall  be  deemed  invalid  and 
of  no  effect,  yet,  snch  Jnstrtunents  are  invalid  only  in  a 
qualified  sense;  for  the  same  section  of  the  statute 
gives  to  any  person,  having  an  interest  in  an  unstamp- 
ed instrument,  the  right  to  appear  before  the  collector, 
and  upon  payment  of  a  certain  penalty,  to  have  the 
proper  stamp  affixed,  wiUi  the  effect  to  make  the  in- 
strument valid  as  if  stamped  when  made.  It  is  not, 
therefore,  necessary  that  the  forged  instrument  shall  be 
stamped  when  made  and  ottered,  in  order  tliat  it  should 
operate  to  the  injury  of  another's  rights. 

It  is  further  objected,  that  the  second  count  of  the 
indictment,  which  is  for  passing  and  transferring  the 
forged  due  bill  to  Mary  C^ps,  with  intent  to  defraud 
S,  T.  Atkins,  does  not  show  the  oommission  of  any 
offense,  and  that  it  should  have  charged  an  intent  to  de- 
fraud Mary  Caps,  instead  of  S.  T.  Atkins.  We  do  not 
see  the  force  of  this  objection.  The  actual  intent  in  the 
defendant's  mind  might  have  been  to  defraud  either  At- 
kins or  Mary  Cape,  and  the  effect  might  have  been  to 
defraud  either. 

If  the  intent  was,  as  it  might  have  been,  that  Atkins 
should  be  induced  or  compelled  to  pay  the  due-bill,  it 
was  a  clear  intent  to  defraud  him,  and  we  see  no  objec- 
tion to  charging  the  intent  in  that  mode. 

The  second  count  of  the  indictment  charges  that  the 
de^dant  did  offer  to  transfer  and  pass,  dispose  of,  and 
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pat  off,  and  did  then  and  there  transfer  and  pass,  to  one 
Mary  Caps,  a  certain  felse  and  forged  due-bill.  It  is 
insisted,  that  this  count  charges  two  distinct  and  separate 
ofieoses — the  offering  to  pass,  and  the  passing,  of  the 
forged  inetniment.  The  words  of  the  statue,  under 
which  this  count  is  framed,  are :  "Whoever  fraudulently 
passes,  or  transfers,  or  offers  to  pass  or  transfer,  any  forg- 
ed paper,"  etc 

yfe  do  not  think  that  this  statute  creates  two  separate 
and  distinct  felonies.  It  merely  declares,  in  effect,  that 
the  felony  named  shall  be  complete  upon  the  offer  to  per- 
form the  felonious  act,  as  well  as  upon  its  complete  per- 
formance. Undoubtedly,  a  person  might  be  properly  in- 
dicted and  convicted,  for  either  the  offer  to  pass,  or  for 
the  passing.  But  the  passing  is  merely  the  completicn 
of  the  act  of  offering  to  pass,  since  the  party  could  hard- 
ly pass  the  forged  paper  without  offering  to  pass  it.  If 
the  statute  had  declared  these  two  acts  to  be  distinct  fel- 
onies, or  bad  provided  distinct  punishments  for  them,  the 
objection  would  have  more  weight.  But  the  indictment 
in  this  case  having  stated  that  the  defendant  did  pass  the 
forged  paper,  is  not  vitiated  by  the  unnecessary  aver- 
ment that  he  offered  to  pass  it:  1  Archb.  Cr.  Law,  96; 
1  Bishop  Cr.  Law,  sec.  148. 

"We  think  the  indictment  sufficient,  and  the  judgment 
of  the  Circuit  Court  quashing  it  must  be  reversed,  and 
the  cause  remanded  to  be  proceeded  in. 


SEPTEMBER  TERM,  1869. 


Tht  State  m.  H.  Hans. 


The  State  tw.  H.  Manz. 

1.  fintiHZBS.     Tax  on,  for  tt^reinng  (&«  primltge.     Liahle  to  dovbU  lax  for 

faiiurt  U)  taim  out  lieenM.  Bnlcbers,  nixler  the  Code,  were  not  required 
to  Uke  oat  Jicenae;  bat  b;  section  5lh,  of  the  Act  of  1368,  they  mori 
obtain  Uomee  before  oommenciiig  Ibeii  bawnew;  sod  bj  said  Act  are 
catgect  to  the  same  mlet,  r^ulatioiu  and  penalties,  preacribed  by  tec. 
704  of  the  Code,  opon  a  failure  to  take  ont  lioenae. 

2.  Samx.      DoMe  bu  /or  faUing  to  laie  old  liMnae.      Dittrtm  Wammt. 

The  penalty  of  a  double  Uz,  to  be  colleoted  hj  dtsbreae,  being  by  the 
general  law  of  the  UCate  impoaed  upon  thoae  who  punue  ceitain  avoca- 
tiona  without  the  required  license,  exempu  them  Iroai  the  t^wn^ca)  of 
eec  4S96,  of  the  Code,  which  is  only  applicable  to  Tiolationa  of  the  law, 
where  no  penalty  is  imposed  by  the  statute. 

3.  Same.     TU  Baame  Ad»  0}  1865  and  1868,  art  ameadalory  Aelt,  and 

do  not  repeai  Iht  remedy  by  ditlrtm  imrnmt.  In  enacting  the  amend- 
aloiy  statatca  of  1866  and  1868,  the  Legi^tiuv  intended  to  liATe  the 
remedy  by  dintreeB  warrant,  against  a  person  who  preaDmee  to  exercise 
a  prifilq^  without  a  license,  in  force;  and  thia  remedy  la  appli- 
cable ae  well  to  privilq^  declared  t^  the  ammdatoiy  Acta,  as  to  the 
pririlegoi  mentioned  in  the  Code, 

4.  BuTCHEBB.     Rrqmred  to  take  out  lioenw.    Paiiare  (0,  not  a  disdaneanor. 

Section  &,  of  Ad  Act  passed  the  I3th  of  March,  1868,  reqnirea  all  batch- 
eia  whose  boBinns  it  is  to  sell  meats  at  retail,  eta,  to  lake  oat  a  license. 
Butafailure  todoBo,  isnot  made  a  misdemeanor,  by  this  Act  BeotioM 
]6,  of  the  Act  declaring  certain  acts  lo  be  mtademeonors,  does  not  de- 
clare all  ftkilures  to  take  out  lioenae,  lo  be  miadeaieaDorA 


PBOH  HAMILTON. 


The  defendant  vas  indicted  for  i^ing  to  take  ottt 
license  &B  a  butcher.  At  the  June  Term,  1869,  on 
motion  of  the  defendant,  the  indictment  was  qnaahed. 
The  State  appealed.  Judge  William  L.  Adams,  pre- 
riding. 
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Thob.  H.  Coldwell,  Attorney-general,  for  the  State. 

'Wood,  for  the  defendant. 

Geoboe  Audbews,  J.,  delivered  the  opinion  of  the 
Court. 

The  indictment  charges  that  the  defendant,  on  the 
let  day  of  June,  1868,  and  before  and  dnoe  that  time, 
in,  etc.,  waa  a  butcher,  engaged  in  selling  meats  l^ 
retail;  and  bdng  such  butcher,  did  &il  and  refhse,  and 
still  fails  and  refuses,  to  pay  the  privily  tax,  due  to 
the  8tat«  and  the  County  of  Hamilton,  required  by  lav, 
in   violaUon  of  the   Act  of  March  13,   1868,  'p.   100. 

The  Act  recited  in  the  indictment^  provides,  sec.  o, 
"That  all  persons  engaged  in  the  following  pursuits, 
shall  obtain  an  annual  license  from  the  Clerk  of  the 
County  Court,  and  pay  the  taxes  herein  provided." 
Among  those  persons  who  by  this  section  are  required 
to  take  out  license,  are,  "all  butchers  whose  business  it 
is  to  Hell."  The  fiulure  to  take  out  such  lioenae,  is 
nowhere  declared   to   be   a   misdemeanor. 

This  defendant  is  not  indiotable  for  tiie  failure  to 
take  out  a  license. 

The  Code,  section  4596,  declares,  that,  "When  the 
performance  of  any  act  is  prohibited  by  statute,  and  no 
penalty  for  the  violation  of  such  statute  is  imposed,  the 
doing   of  such   act  is   a  misdemeanor." 

The  Code,  in  various  sections,  prescribes  the  occupa- 
tions, which  it  declares  shall  not  be  pursued  without  a 
license;     and   in   section   704,   declares,  that,  if  any   per- 
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eon  Bhall  presume  to  sell  goods,  or  to  exercise  any  privi- 
le^,  without  obtaining  the  prescribed  license,  the  clerk 
shall  issue  to  the  sherifT,  or  to  any  constable,  a  distress 
warrant,  commanding  him  to  levy,  in  case  of  a  privi- 
l^e,  a  tax  double  the  highest  tax  imposed  upon  any 
privil^e,  by  distraining  and  selling  the  delinquent's 
goods. 

Butchers  were  not  required,  by  the  Code,  to  obtain 
a  license;  but  we  have  no  hesitation  in  holding,  that, 
when,  by  the  Act  of  1868,  butchers  were  required  to 
take  oat  licenses,  they  became  subject  to  the  same  rules, 
regulations,  and  penalties,  presciibed  in  regard  to  licenses 
by   the  Code. 

As,  therefore,  the  penalty  of  a  double  tax,  to  be 
collected  by  distress,  is,  by  the  general  law  of  the  State, 
imposed  upon  those  who  pursue  certain  avocations  with- 
out  the  required  license,  these  cases  are  not  within  the 
terms  of  section  4596,  of  the  Code,  which  only  applies 
to  violations  of  the  law,  where  no  penalty  is  imposed 
by  the  statute. 

Various  misdemeanors  are  declared  by  the  Code,  in 
connection  with  the  system  of  taxation,  consisting  mostly 
in  dereliction  of  duty  on  the  part  of  officers.  But  it 
nowhere  declares  that  pursuing  an  avocation,  for  which 
a  license  is  required,  is  Indictable,  except  in  the  sin- 
gle instance  of  the  sale  of  liquors,  which  it  was  evi- 
dently dedgned  ^ould  be  under  strict  police  r^ulations. 
By  section  4857,  it  is  expressly  declared  to  be  a  mis- 
demeanor to  sell  liquor  without  a  license;  and  the  ex- 
press declaration  of  the  statute,  in  reference  to  this 
particular  delinquency,  ia  a   strong  argument  that  it  was 
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not  intoided  thtt  the  same  qaeui  crimbud  cbancter 
should  attadi  to  deIinqaeB(7  in  r^ard  to  other  avo- 
catioDs. 

The  same  argnmeut  is  drawn  from  the  provisions  of 
the  Act  of  1868,  under  which  this  indictment  Is  fbwid; 
section  3  of  which  expressly  declares  it  to  be  a  mis- 
demeanor in  any  insurance  agent,  to  take  risks,  nntil 
the  deposit  of  bonds  reqaired  by  that  section  eAiall  have 
been  made;  while  no  such  provision  is  made  in  i^ard 
to  any  of  the  occupations  mentioned  in  section  6. 

The  Act  of  1868,  above  cited,  is  entitled  "An  Act 
to  amend  the  Revenue  Laws  of  this  State,"  and  the 
first  section  of  the  Act  is,  in  terms,  an  amendment  of 
An  Act  having  the    same    title,    passed  May  24,  1866. 

The  Act  of  1866,  modifies  the  revenue  law  as  found 
in  the  Code,  in  various  particulars,  and  declues  sundry 
new  privil^cs;  but  provides  no  new  remedies  or  penal- 
ties, except  in  the  case  of  lawyers  and  physicians,  whose 
occupations  are  declared  privil^es,  and  who  are  made 
liable  to  a  double  tax  for  failing  to  take  out  a  licoisQ 
and  of  photographers,  who  are  declared  to  be  goilfy  of 
a  misdemeanor  in  opening  a  gallery  without  paying  the 
tax   imposed  by  the  Act. 

This  Act  also  provides,  section  12,  "that  all  tJie 
laws  of  the  State  upon  the  subject  of  taxes,  except  as 
altered  or  repealed  by  this  Act,  are  still  in  full  foroe 
and  effect." 

The  Act  of  1868,  declares  no  penalties  m  ftv^eit- 
urea  for  fiiiling  to  take  out  a  license,  or  ibr  exerdffli^ 
a  privily  without  a  license,  except  In  a  case  of  in- 
surance   agents;  and    provides    no    remedy    by    distress 
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warraDt  or  otherwise  for  the  enforcemeiit  of  the  priv- 
ile^  tax.  It  declares,  that,  "all  persone  engaging  in 
the  following  pursuite,  shall  obtain  an  anntial  lioense 
fiom  the  Clerk  of  the  County  Court,  and  pay  the 
taxes  herein  provided,"  but  does  not  repeat  in  terms, 
the  express  prohibition  of  the  Code,  section  560,  that 
the  specified  callings  shall  not  be  pursued  without  a 
license. 

The  general  scope  of  the  Act  of  1868,  and  of  that 
of  1865,  are  the  same;  and  both  are  modifications  and 
extensions  of  the  general  Revenue  Law  of  the  State, 
found   in   the   Code. 

The  Acts  of  1865  and  1868,  are,  in  terms,  and  in 
substance,  amendatory  Acto,  altering,  amending,  and  ex- 
tending the  general  provisions  of  the  Revenue  Law  of 
the  State  aa  found  in  the  Code,  but  making  these  alter- 
ations and  amendments  in  matters  of  specific  detail 
only,  and  strictly  in  pursuance  of  the  general  system 
as  lud  down  in  the  Code. 

The  general  provisions  of  the  Code  in  r^ard  to 
issuing  licenses,  and  to  the  collection  and  enforcement 
of  privilege  taxes,  are  not  in  terms,  repealed  by  these 
acts ;  and  they  do  not  purport  to  provide  a  general 
reveni^e  system  as  a  substitute  for  that  laid  down  in 
the  Code,  but  only  to  amend  and  extend  these  provi- 
sions in  matters  of  detail.  Repeals  by  implication,  are 
not  favored;  and  it  was  the  obvious  intention  of  the 
L^^lature  to  declare  new  privU^es  and  different  rates 
of  taxation  in  certain  specified  cases,  but  to  leave  the 
general  provisions  of  the  existing  law,  in  regard  to  the 
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collectira  and  enfore^BMit  of  such  taxes  ia  fall  Satee; 
Sed^.  on  OnsL  liaw,  127. 

I  think  it  dear,  therefore,  that,  in  the  enactment 
of  the  amendatory  statutes  of  1865  and  1868,  the  Le- 
giehtture  intended  to  leave  the  remedy  by  distress  war- 
rant, against  a  petBoa  who  preeiunes  to  exercise  a  pri- 
vilege without  a  license,  in  force;  and  that  this 
remedy  is  applicable  as  well  to  the  privileges  de- 
clared by  these  amendatory  Acts,  ae  to  the  pri\'i- 
hgsB  mentioned  in  the  Code.  It  can  hardly  be 
presumed,  in  the  absence  of  express  declaration  to  that 
effect,  that  the  L^^laturu  intended  to  provide  a  totally 
different  system  of  i«m«dies  in  t^e  two  classes  of  cases, 
leaving  the  one  subject  to  the  remedy  by  distress  merely, 
and  making  cases  arising  under  the  other,  though  of 
jM-edsely  similar  nature,  the  subject  of  indictment. 

We  think  that  the  sixteenth  section  of  the  Act  of 
1868,  in  declaring  certain  acts  to  be  misdemeanors,  has 
reference  only  to  the  provisions  of  that  section,  and  is 
not  intended  to  declare  all  fiiilures  to  take  out  license 
io  be  miademeauois. 

There  being  no  statute  in  existepoe,  under  whidi 
the  acts  charged  against  the  defendant  were  indictable 
tiie  action  of  the  Circuit  Court  in  quashing  the  in- 
dictment was  correct,  and  the  jodgment  vill  be 
affirmed. 

McCuaN,  Judge,  Dissenting. 

I  do  not  concur  in  the  foregoing  opinion.  I  think 
the  defendant  is  liable  to  indictment  under  the  16tb 
sectaoD  of  the  Act  of  1868,  di.   79. 
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Alfred  U.  Skillin  attlt.  m.  Beoben  F.  Lofd  tt  ob. 


AuEBD  M.  SkH/LIN  a  ah.  ta.  Rbuben  P.  Loyd  et  alx. 

OoNErrBUCnoM  of  Wiu-  '  EaxaUory  Demat.  Edaixt  TmL  Pee  Mmpb 
ttlat*.  Mariba  righU  >4  Ae  BvAomA.  The  Will  of  V.  Spring  con- 
tAined  Uie  foliowing  claoee,  to-wit:  "I  gjre  aitd  bequmtb  to  Julia 
Fnucw  '''pring,  (wife  of  my  nephew,  B.  F.  Spring,)  uid  the  han  of 
ber  bo(l7,  for  her  own  sole  and  leparate  use  during  her  natural  lift,  the 
tract  of  land  she  now  livee  on,  containing,"  etc.,  etc  Held,  that  Mrs. 
Spring  took  an  estate  in  fee  under  thia  devise;  and  the  011I7  tSkdi.  0 
the  words, "%«  her  own  aole  and  separate  use,  during  her  natural  life 
is  to  exclnde  the  marital  right  of  the  honband  during  her  life. 


F90M  BL£I>80E. 


At  the  September  Term,  1867,  there  was  a  decree 
for  the  complainants;  from  which  the  respondents  ap- 
pealed.     Chancellw  Dam.  C.  Tbewhitt,  preuding. 

I).  M.  Key,  fiir  complainanta. 

^  for  respondents. 

Ani>iixw  McCLAXCf,  J.,  delivered  the  opinion  of -the 
Court. 

In  this  cause,  a  construction  of  the  following  clause 
in  the  Will  of  Valentine  Spring,  is  sought,  to-wit: 
"I  give  and  bequeath  to  Julia  Franoes  Spring,  (wife  of 
m/  nephew,  B.  F.  Spring,)  and  the  heiis  of  her  body, 
for  her  own  sole  and  separate    use    daring  her  natural 
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life,  the  tract  of  land  she  now  lives  oji,  containing,  hy 
estimation,  three  hundred  and  sixty-four  acres,  more  or 
less;  and  also,  one  negro  boy,  slave,  about  forty  years 
of  age,  and  named  Green,"  The  oonstruction  sought, 
relates  only   to  the  tract   of  land. 

The  Will  is  dated  22d  August,  18&-. 

If  the  words,  for  "her  own  sole  and  separate  use 
during  her  natural  life,"  had  been  omitted,  no  difBcul^ 
would  have  existed  as  to  the  proper  construction  of  the 
clause  in   question. 

The  language  used,  is  such,  as  would,  at  common 
law,   have  created  an   estate  tail:     2  Black.  Com.,  110. 

Under  the  Act  of  1784,  ch.  22,  sec.  5,  which  is 
carried  into  the  Code  at  section  2007,  a  conveyance 
which  would  have  created  an  estate  tail  at  common  law, 
becomes  a  conveyance  in  fee  simple :  Middleton  vs. 
Smith   and   Wife,   1   Cold.,   44. 

So,  in  the  present  case,  Julia  Frances  Spring,  by 
virtue  of  the  devise  to  her  and  the  heirs  of  her  body, 
takes  a  fee  simple  interest,  unless  the  words  "for  her 
own  sole  and  separate  use  during  her  natural  life," 
restrict   the  conveyance  to  a   less   estate. 

Section  2006,  of  the  Code,  provides,  that  any  grant 
or  devise  of  real  estate,  or  any  interest  therein,  shall 
pass  all  the  estate  or  interest  of  the  grantor  or  devisor, 
unless  the  intent  to  pass  a  less  estate  or  interest,  shall 
appear  by  express  terms  or  be  necessarily  implied  in  the 
terms   of  the   instrument. 

Is  it  necessarily  implied,  from  the  use  of  the  words, 
"for  her  own  sole  and  separate  use  during  her  natui&l 
life,"   that   the   testator  intended   to   convey  a  less   estate 
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than  a   fee   simple    intereat,   or  do  these    words    amount 
to   express    terms   of  restriction  to  a   less  estate? 

We  think  that  Julia  Frances  Spring  takes  an  estate 
in  fee;  and  the  only  effect  of  the  worda,  "for  her  own 
sole  and  separate  use  during  her  natural  life,"  is,  to 
exclude,  during  her  life,  the  marital  right  of  the  hus- 
band, which  would  otherwise  attach  to  the  land;  and 
that  and)   is  their  legal   effect. 


Caeson  tw.  Phater. 


,  TRXSPABBdeionuoiportatu,  PUaqfnot  guiitg  dot*  not  jnil  inutltttUU  to 
Aepnptrty;  only  deniai  o/trapaa.  lata  action  of treapaaadehmii  oa- 
portalu,  the  pka  of  qot  gniltj  does  not  put  in  i  eae  the  title  of  the 
plunti^  but  siuoanla  onlj  to  a  denial  of  having  committed  the  allied 

i,  Samx.  Satne.  I'onatuM  of  a  ehcMd.  Adioa  agaiiul  a  ttnmgtr  by  (A« 
parts  in  potaaiion  DeoAof  ttalovmer.  Aa  actual  and  czdiuiTe  poe- 
MauoQ  of  a  diattel  ia  raffident  to  enable  the  plaintiff  to  maintain  an 
acdoD  against  a  mere  Mianger,  having  no  right,  evea  though  the  re«l 
owner  ma  dead  at  the  time  the  Buit  was  commenced. 


FBOH  BBADLEY. 


At  the  September  Term,  1866,  there  was  a  verdict 
and  judgment  against  the  defendant,  from  which  he  ap- 
pealed to  this  Court.  Judge  Williau  L.  Adahb, 
presiding. 
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D.  M.  Ket,  for  plaintiff  in   error. 

J.  H.  Gadt,  ibr  defendant  in  errw. 

Andbew  McClain,  J.,  delivered  the  opinion  of  &.e 
Court. 

It  is  insisted  in  this  case,  that  there  is  error  in  the 
charge   of  the   Court. 

Thomas  Prater  left  home  and  went  into  the  army 
during  the  late  war,  and  left  a  horse  in  Uie  poeses- 
raon  of  his  father,  the  pluntiff  below,  with  directions  aa 
to  what  disposition  should  be  made  of  the  horse,  in 
the  event  he  never  returned. 

Plaintiff  in  error,  it  is  alleged,  with  others,  being 
mere  atrangers,  wrongfully  took  this  animal  from  the 
possession  of  the  pluntiff  below;  and  this  suit  is  brought 
t^  recover  damages  for  the  wrongful  taking  of  this 
horse,  and  one  other  horsej  in  reference  to  which,  tliere 
seems  to  be  no  controversy  as  to  title.  There  was  a 
verdict  and  judgment  in  fiivor  of  plaintiff  below,  and 
the  defendant  has  appealed  to  this    Court. 

It  has  been  inusted  in  ailment,  that  plaintiff  be- 
low had  a  right  to  this  horse  as  a  donatio  mortii  eauaa, 
which   is   denied   by   the  plaintiff  in   error. 

In  the  view  we  have  taken  of  this  case,  it  is  nn- 
neceesary  to  determine  that  question. 

The  Court  charged  the  jury,  that,  notwithstanding, 
Thomas  Prater,  Jr.,  was  dead  when  this  suit  was  in- 
stituted, yet,  if  this  horse  had  been  left  in  the  pos- 
session of  plaintiff,  and  the  defendant  below,  took,  or 
in  the  taking    of  the  horse,    that   the    plaintiff 
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below  mi^t  nuuHtaia  the  action  ae  bailee,,  and  tiiflttlie 
Buit  could  not  be  brOugbt  ia  the  ufwae  ^  the  adimn- 
istrator  of  Xboraas  Prater,   Jr. 

It  is,  t>eFhape,  not  strictly  eopreet,  to  sayy  that  the 
suit  mi^t  be  tnaintaaned  as  bailee;  for  that  relation 
■would  be  dissolved  on  the  death  of  Thomas  Prater,  Jr. 
Bnt,  notwithstanding  this  is  so,  we  caxtnot  perceive  that 
there  is  error  in  these  instructions  to  the  jury,  of  which 
the  plaintiff  in  error  can  complain. 

The  horse  was  taken  before  the  death  of  Thomas 
Prater,  Jr. 

The  defendant  filed  two  pleas;  one  is  the  plea  of 
not  guilty;  the  other  is  a  spedal  plea,  alleging  the 
horse  not  to  be  the  property  of  the  plaintiff. 

In  an  action  of  trespass  de  boim  aaportaiia,  the  plea 
of  not  guilty,  does  not  put  in  issue  the  title  of  the 
plmntiff,  but  amounts  only  to  a  denial  of  having  com- 
mitted the  trespass  alleged:    1  Chitty  on  Pleadings,  519. 

As  to  the  other  plea,  it  tendered  an  immaterial  is- 
sue in  this  action.  It  should  have  allied  an  inde- 
pendent right  of  some  description  in  tihe  defendant,  or 
a  right  in  some  third  person,  with  right  derived  by 
the   defenduit,   from  such  third  person  i     7  Yev.,  383. 

An  actual  and  exclusive  poesesdon  is  suffident  to 
enable  the  plaintiff  to  Fnfl'nt^*'"  the  action  against  a 
mere'  stranger  having  no  right.  This  principle  is  now 
too  well  eettled  to  admit  of  discussion:  Crimer  vs. 
Pike,  2  Head,  398;  Crawford  &  Smith  vs.  Bynum,  7 
Ter.,  381. 

It  matters  not  that  Thomas  Prater,  Jr.,  was  dead 
at    the    time    the    snit   was    eommenoed.       The   plaintiff 
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oould  have  m^ntained  this  action  c^ainst  a  stranger,  if 
Thomas  Prater,  Jr.,  had  continued  to  live,  and  the  re- 
lation of  bailor  and  bailee  bad  not  existed;  and  his 
administrator,  when  appointed,  would  not  be  clothed 
with  rights  of  a  higher  grade  than  his  intestate  had 
while   living. 

Let  the  judgment   be   affirmed. 


! 

Ely  Boyd,    Jr.    w.    Gborqb    H.  Titzbh,   who    sues  | 

fob   the   use,  etc. 

1.  Rbvttoe  or  SUIT.    In  Ae  name  of  htirt,  ^  no  adnumdraior  mil  q«at^, 

the  plaintiff  in  a  gait,  dying  aft«r  the  commencement  of  the  suit,  it  may 
be  TeTiTed  in  the  name  of  ba  heirs,  if  no  one  can  be  j^ocnred  lo  ad- 
miniBter.     See  Code,  section  2849. 

2,  Sams.    Seirtfaaa*  hwng  ordered  ai^  the  game  term,  vrill  itot  vitiate  ranrar. 

The  ordering  a  teire  facial  at  the  nine  term  tike  rait  wu  nrired,  in 
&Tor  of  the  heira,  will  not  vitiate  the  order  reviving  the  muL 

8.  Erroneotu  jvdgotaU  a»  lo  one  defendant,  wiU  not  omulimollitr  d^mdoMtik 
Ae  aatne  judgment.  The  fact  that  an  erroDeons  judgment  is  reoderad 
BgainEt  one  of  two  joint  defendants,  from  whichhedoes  not  appeal,  will 
not  avail  the  other  defendant,  against  whom  a  propw  jadgment  hn  I 

been  rendered. 

4.  SUKBTIES  OK  NOTES.  Nolice  to  holder  lo  me.  Pnxf  <^  pouarion  <4  ^ 
note.     ir&«n  ntatiee  u  ^xxn.    An  indoreer  or  nuetj  upcn  a  note,  who 
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has  giyeo  the  prindpal  notice  to  ane  (o  the  holder,  or  he  will  be  releaaed 
of  his  liability,  mmt  estAbliah  bj  proot,  that  the  part;  uoti£aJ,  held  the 
note  at  the  time  of  the  serrice  of  the  notice. 


FBOM    POLE. 


TbU  cause  was  tried  at  the  May  Term,  1867, 
'when  there  was  a  verdict  aod  judgment  in  lavor  of 
the  plaintiff;  from  which  Boyd  appealed.  Judge 
William    L.  Adams,  presiding. 

P.    B.    Maypibld,  for  Boyd. 

J.    B.    Hayle,  for  defendants  in  error. 

Akdrew  McClain,  J.,  delivered  the  opinion  o( 
the  Court. 

This  suit  was  commenced  in  the  Circuit  Court  of 
Polk  comity,  on  a  note  executed  by  John  Buff,  now 
dead,  with  defendant  Ely  Boyd,  his  security,  to  Titzer, 
and  by  Titzer  transferred  by  delivery,  to  Robert  W. 
McClary. 

MoCIary  having  ixiatituted  this  suit,  died;  and  under 
llie  provisions  of  the  Code,  sec,  2849,  the  suit  was 
revived  in  the  name  of  his  heirs  at  law — no  person 
being  willing  to  administer.  This  proceeding  was  cor- 
rect:     3  Head,  568. 

The  record,  however,  shows  that  a  scire  fadae  irae 
ordered  at  the  same  time  the  order  of  revivor  was 
made.  This  was  unnecessary,  but  cannot  have  the 
effect  to  vitiate  the  order  of  revivor. 
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The  adnunistrator  and  administratrix  of  Doff,  made 
no  defense,  but  Boyd,  the  security,  filed  his  plea,  al- 
le^ng  his  discha^ie  hy  reason  of  uotioe  to  the  holder 
of  the  note  to  sue,  and  ffulure  to  do  so  within  the 
required  time;  and  issue  was  taken  on  this  plea,  and 
this  was  all  the  issne  in  the  pleadings. 

It  appears  that  the  administrator  and  administratrix 
of  Duff,  having  made  no  defense,  the  cause  proceeded 
as  though  they  had  done  so,  and  a  verdict  was  ren- 
dered against  them  with  Boyd,  and  a  joint  judgment 
rendered  on  the  verdict. 

This  proceeding  was  irr^ular:  4  Sneed,  688. 
But  however  erroneous  it  be  as  to  the  administnttcw 
and  administratrix  of  BufF,  we  cannot  see  that  there 
is.  error  in  it,  of  which  Boyd,  the  security,  can  com- 
plain. It  does  not  operate  to  his  prejudice  that  the 
admiuLBtrator  and  administratrix  of  Duff,  were  erro- 
neously joined  with  him  in    the  verdict  and  judgment. 

The  administrator  and  administratrix  have  not  ap- 
pealed, and  the  judgment  must  be  affirm^  as  to  Boyd, 
unless  it   is  erroneous  on   some   other  grounds 

He  insists  that  he  is  dischai^ed  in  consequence  of 
his  notice  fo  McOlary  to  sue,  and  his  failure  to  do  so 
in  proper  time.  This  defense  would  be  avulable  if  it 
appeared  that  McClary  held  the  note  when  he  wu 
notified-^H>f  whieh  iaet  there  is  no  evidence:  Cod^ 
1968;  4  Sneed,  75.  The  notice  was  sefved  in  May, 
1863,  and  tiiis  suit  was  not  commenced  till  Septem- 
ber, 1865. 

Let  the  jiidgment  be  affirmed  as  to  the  seodri^, 
Boyd. 
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Waleeb  m.  Waleeb  et,  ab. 

1.  Deeds,    ^temtion  o/,  muri  ht   tn^nsi  by   e&e  parly  pndueiag.    If  ft 

deed  b«  intiodiioed  b;  a  paA^i  beariiiK  iipoo  'tB  fiice  eridencee  of  dter- 
stioD,  he  must  explain  the  altantioo,  or  the  deed  will  be  ngected. 

2.  Same.    Samt.     When  original  deeda  and  copies,  vtay  boA  b«  loolied  to.    In 

asoiC  wherabothof  the  lldgants  predicate  thcii  righta  to  land  od  tht 
aum  deed^  Mid  the  qoesdon  is,  to  wliom  were  the  deeds  actually  ezecu^ 
ted,  lM)th  the  originals  and  the  copies  may  be  looked  to,  for  the  purpose 
of  ascertaining  how  this  &ct  is. 
S.  DCTWEK.  Partitim.  Mode  of  aiaiyning  doner.  A  andB  w«re  theJotiA 
owneraof  two  tiactsoriand.  B  dies,  and  his  widow  asks  that  dowM 
be  araigned  her  oat  of  the  two  tracts.  Held,  that,  before  dower  is  as- 
signed, the  land  shonld  be  partitioned,  and  th^  widow  enAtwed  of  that 
moie^  aadgned  bj  the  partitiui  to  be  her  bnaband's. 


FEOM  KNOX. 


At  the  July  Term,  1867,  there  was  a  decree  in 
this  case  for  the  complainant,  and  an  appeal  hj  re- 
spondent.      Chancellor   O.   P.  Tehflb,   preading. 

Bazteb,  Champion  and  Ricks,  for  complunant 

T.  A.  E.  Nelson  and  Haix,  for  respondents. 

BoBKBT  McFabland,  Spedal  iTodge,  delivered  the 
ojunion   of  the  Conrt. 

The  complainant  alleges  that  her  husband,  Elijah  J. 
Walker,  died  about  Febniaiy,  1864,  seized  and  pos- 
seesed  of  an  undivided  moiety  in  two  tracts  of  land 
in  Enox  Conuty,    described  in  the  bill,  the  defendant, 
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Thomas  J.  Walker,  being  the  owner  of  the  other  hali; 
that  said  Elijah  J.,  died  withoat  issue,  leaviog  his 
brothers  and  sisters,  the  said  Thomas  J.  and  the  uther 
defendants,  his  heirs  at  law.  The  oomplaiuant  prays 
that  dower  be  assigned  her  out  of  said  lands.  As 
evidence  of  her  husband's  title,  she  refers  to  two  deeds 
on  the  Begister's  books,  of  Knox  County,  from  WU- 
bnm  W.  Walker  to  said  Thomas  J.  and  E.  J.  Walker, 
dated  the  1st  October,  1859.  The  answers  of  Thomas 
J.  and  Reuben  R.  Walker,  another  brother,  assert  that 
the  lands  belong  to  them,  the  said  Thomas  J.  and 
Reuben  R.  Walker;  that  the  original  deeds  from  Wil- 
bum  W.  Walker,  referred  to  in  the  bill,  were  made 
to  them,  and  not  to  Thomas  J.  and  E,  J.  Walker,  as 
chained  in  the  bill.  The  said  Thomas  J.  files  with 
his  answer,  copies  from  said  original  deeds,  and  says 
that  the  originals  themselves  will  be  shown  to  the 
court,  if  need  be.  The  answers  of  the  other  defend- 
ants say  that  the  lands  belong  to  said  Thomas  J.  and 
Reuben  R.  Walker,  and  disclaim  any  interest  therdn 
as  the  heirs   at   law,   of  E.   J.   Walker,   deceased. 

The  copies  of  the  deeds  filed  with  the  answer  of 
the  defendants,  show  the  deeds  to  be  from  Wilbum 
W.  Walker  to  Thomas  J.  and  Reuben  R.  Walker, 
The  copies  from  the  Register's  books,  show  the  deeds 
to  be  from  WUburn  W.  Walker  to  "Thomas  J.  and 
E.  J.  Walkerj"  that  is,  tiie  copy  of  the  deed  for  167 
acres  is  to  Thomas  J,  and  E.  J.  Walker,  throughout 
the  deed.  In  the  copy  of  the  other  deed,  in  tbe  first 
part,  it  is  stated  to  be  an  indenture  between  Wilbnm 
W.  Walker,  of  the  one  part,  and  Thomas  J.  and  Reu- 
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ben  R.  Walker,  of  the  other  part;  hut  in  the  convey- 
ing part,  it  is  from  Wilbum  W.  Walker  to  Thomas 
J.  and  E.  J.  Walker.  The  copies  do  not,  in  other 
respects,   materially   differ. 

The  complainant  procured  an  order  to  be  made  upon 
the  defendants  to  file  the  original  deeds,  and  they  were 
accordingly  filed.  They  appear  to  be  deeds  from  W. 
W.  Walker  to  Thos.  J.  and  "Reuben  R.  Walker,"  but 
th^  bear  upon  their  face  unmistakable  evidences  of 
alteration.  The  rule  is  familiar,  that  a  party  intro- 
ducing a  deed,  bearing  upon  its  fece  evidence  of  alter- 
ation, must  explain  the  alteration,  or  the  deed  will  be 
rejected.  The  copies  introduced  by  the  complainant, 
as  well  as  those  introduoed  by  the  defendant,  are  but 
secondary  evidence,  and  cannot  be  read  as  the  evidence 
of  the  title,  except  in  the  absence  of  the  originals. 
The  original  deeds  are  not  supposed  to  be  in  the  pos- 
session of  the  complainant;  and  the  certified  copies  from 
the  Register's  books  would,  in  the  absence  of  the  orig- 
inals, be  sufficient  for  her  purpose,  but  when  the  orig- 
inals are  produced,  they  are  the  higher  evidence.  In 
this  case,  the  originals  bear  upon  their  faoe,  evidences  of 
alteration,  and  must  be  rejected  until  expliuned.  How- 
ever, both  parties  predicate  their  rights  upon  the  same 
deeds;  and  the  question  is,  to  whom  were  the  deeds 
actually  executed,  to  Reuben  R.  Walker,  or  to  E.  J. 
Walker?  And  for  the  purpose  of  ascertaining  how  this 
feet  is,  both  the  originals  and  the  copies,  may  he  looked 
to.  It  is  argued  that  the  bill  is  not  properly  framed 
for  the  purpose  of  obtaining  the  relief  sought;  that 
the  bill  should  have  been  for  the  purpose  of  reforming 
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the  deeds.  We  think,  that  for  4he  purpose  of  assert- 
ing omtphuuaDt's  right  to  dover,  the  bill  makes  the 
proper  issue:  that  is  to  say,  did  Elijah  J.  Walker  die 
seized  and  posseased  of  an  undivided  moiety  in  those 
lands?  The  complainant  is  not  supposed  to  be  in  pos- 
session of  t^e  original  deeds,  or  to  know  that  they  had 
been  altered;  the  bill  does  not  bo  state;  the  deeds  are 
the  evidenoes  of  the  titl^  and  go  to  the  heirs;  and 
they  would  be  the  proper  parties  to  seek  relief  of  that 
character. 

Bid  Elijah  J.  Walker  die  seized  and  possessed  of 
an  interest  in  these  lands?  If  so,  it  is  conceded  tliat 
he  acquired  the  title  under  the  deeds  referred  to.  To 
whom  were  these  deeds  ezecated?  To  Thomas  J.  and 
Eeuben  B.  Walker,  or  to  Thomas  J.  and  E.  J.  Walk- 
er? It  is  very  manifest  that  these  deeds  were  origi- 
nally written  to  Thomas  J.  and  Keuben  B.  Walker. 
And  it  is  further  manifest,  that,  at  some  time,  either 
before,  -or  at  the  time  of  their  executicHi,  or  afterwards, 
the  deeds  were  altered,  in  the  one  for  157  acres,  by 
drawing  parallel  lines  across  the  words,  "R«iben  R.," 
or  as  it  is  written  in  one  place,  "Beuben  W.,"  wher- 
ever the  name  occurs  in  the  deed,  and  interlining  let- 
ters above,  one  letter  above  and  between  "Beuben"  and 
"B,"  and  the  other,  above  and  betwe^i  "B"  and 
"Walker."  The  other  deed  was  altered  in  the  same 
manner,  except  that  the  alteration  occurred  in  but  cme 
part  of  the  deed,  and  tliat  is  the  conveying  part. 

It  is  argued  for  the  complainant,  that  the  letters 
thus  interlined  were  the  initial  letters,  "E.  3."  so  w 
to    make    the    deed    read   to   ''Thomas    J,  tmd    E.    J. 
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Walker,"  in  the  plaoe  of  "Hiomas  J.  and  Reuben  B. 
Walker,"  as  originally  written;  and  that  this  alteration 
oocuTxed  before  the  execution  of  Uie  deeds. 

It  ifi  farther  apparoit,  that  these  deeds  were  t^ain 
altered,  by  an  attempt  to  remove  the  letten  that  had 
been  interlined,  and  also  removingj  as  far  as  possible, 
the  parallel  lines  that  had  been  drawn  across  the  "Reu- 
ben B.,"  so  as  to  restore  the  deeds  to  the  form  in 
which  they  were  ori^nally  written ;  that  this  second 
alteration,  or  removing  of  the  first  alteration,  was  ef- 
fected by  "scraping"  the  paper  with  some  sharp  instru- 
ment, so  Bs  to  remove,  as  &r  as  possible,  the  letters  that 
had  besa  interlined,  and  all  evidraces  of  the  first  change. 
The  deeds  were  acknowledged  and  registered  the  20th 
of  April,  1861.  One  proposition  is  self-evident:  The 
deeds  were  either  fiilsely  registered,  or  the  copies  made 
upon  the  Register's  bboks  show  how  they  stood  at  the 
time  they  were  registered.  The  Roister  being  a  sworn 
officer,  in  the  absence  of  any  jaxtof  to  the  contrary,  we 
must  presume  that  he  discharged  his  duty  &ithfully,  and 
registered  the  deeds  correctly. 

The  certificate  of  the  County  Court  Clerk  being  also 
the  act  of  a  sworn  officer,  will  be  taken  as  true,  in 
the  absence  of  proof  to   die  contraiy. 

The  registration  of  these  deeds  then,  establishes,  that, 
at  that  time,  they  were  deeds  to  "Thomas  J.  and  E. 
J.  Walker;"  and  from  this  it  necessarily  results,  that 
this  second  alteration,  by  which  the  first  change  was 
removed  or  obliterated,  occurred  after  the  registration 
of  the  deeds. 

The  registration  of  the  deeds  also  shows  the  nature 


676  KNOXVILLE: 

Walker  i«.  Walker  «(  aU. 

of  the  first  change — ^that  ia,  that  the  letters  that  were 
interlined  were  "E,  J.,"  and  in  feet,  traces  of  these 
letters  can  be  seen  in  the  original  deeds. 

When  did  this  first  alteration  occur?  Before,  or  at 
the  time  of  the  execution  of  the  deeds,  or  afterwards? 
Were  these  alterations   fraudulent? 

It  is  in  proof  that  at  the  time  these  lands  were  pur- 
chased, £.  J.  Walker  was  not  in  the  oountcy,  and 
knew  nothing  of  it;  that  the  purchase  was  first  nego- 
tiated for  the  benefit  of  Thomas  J.  and  Reuben  R., 
and  in  fact,  the  negotiations  were  probably  first  oom- 
menced  hy  Reuben  R.;  but  we  think,  that,  La  reality, 
Elijah  Walker,  Sr.,  the  lather  of  the  parties,  consum- 
mated the  purchase,  and  paid  at  least  a  large  part  o! 
the  price;  he  was  active  in  the  negotiations;  was  pres- 
ent when  the  deeds  were  executed;  went  with  the  mar 
ker  of  the  deeds  to  the  Clerk's  office  to  have  them 
acknowledged  and   registered. 

The  proof  shows  that  there  was  stMne  money  paid 
in  baud;  by  whom,  is  not  clear.  $2,500  of  the  price 
was  paid  by  Elijah  W^alker,  Sr.,  conveying  to  W.  W. 
Walker,  a  house  and  lot  in  Knoxville.  It  is  proven 
by  Elijah  Walker,  Sr.,  and  others,  that  this  house  fmd 
lot  belonged  to  Thos.  J.  and  Reuben  R.  Walker;  but 
be  admits  that  he  held  in  the  title  bond  in  his  pos- 
session; procured  the  deed  for  it  to  be  written;  that 
it  was  written  to  himself;  and  that  it  was  executed  to 
him  without  alteration,  he  telling  his  sons  it  would 
make  no  difference.  From  this,  we  think  that  their 
claim  to  it  was  merely  by  his  permis^on.  The  balance 
of  the   price  was  secured    by  two  notes,  one  of  which 
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waa  tranaferred  to  Crozier,  and  paid  hj  Thos.  J.  Walker; 
and  W.  W.  Walker,  the  holder  of  the  other,  fAinits  it 
was  paid  by  Reuben  R.  Walker,  in  Confederate  money. 
On  the  other  hand, '  althongb  E.  J.  Walker  Tras  not  in 
the  country  at  the  time  of  the  execition  of  the  deeds, 
it  IB  in  proof  that  he  was  expected  home  at  the  time, 
and  did  return  very  soon  after.  He  married  in  Decem- 
ber, 1860,  and  soon  after  moved  upon  this  land.  Thos. 
J.  also  married  and  moved  upon  the  land;  and  from 
that  time  until  the  death  of  Elijah  J.  Walker,  they 
lived  in  the  same  house,  and  held  and  cultivated  the 
lands  in  partnei«hip.  The  testimony  of  Elijah  Walker, 
8r.,  and  others  of  his  femily,  prove  that  Elijah  J. 
Walker's  possesion  and  occupation  of  the  land,  was  by 
the  consent  and  pemiission  of  Reuben  R.  Walker,  who 
was  the  real  owner,  and  that  Elijah  J.  never  set  up 
any  cUim  to  the  land;  but  the  great  weight  of  all  the 
other  evidence,  is,  that  Elijah  J.  Walker  held  and 
claimed  this  land  as  his  own,  paid  taxes  upon  it,  and 
in  all  other  respects  exercised  acts  of  ownership;  and 
t^t  Reuben  R.,  in  reality,  during  that  time,  set  up  no 
claim  to  it  whatever,  and  on  several  occasions  distinctly 
admitted  that  Elijah  J.  and  Thos.  J.  were  the  owners 
of  the  land;  that  they  had  bought  and  paid,  or  nearly 
paid  for  it,  and  that  he  had  no  title  or  claim  to  it. 
These  statements  were  so  often  made,  and  so  distinct 
and  unequivocal  in  their  character,  that  we  cannot  but 
r^;ard  them  as  very  strong  evidence  that  he  was  setting 
up  no  title  to  the  knd,  and  that  he  recognized  Elijah 
J.  as  the  owner  of  that   part   now   in   controversy. 

The  evidence  in  regard  to  the  &ct  of  the  execution 
37 
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of  the  deed  is  ia  conflict.  The  two  auhecribing  ivit- 
nesses  are,  J.  H.  "Walker  and  "W.  F.  Ray.  Ray  proves 
that  the  deeds  were  executed  to  Thomas  J.  and  E.  J. 
Walker;  that  he  was  present  and  heard  them  read; 
that  he  is  certain  as  to  one,  and  he  thinks  die  other 
was  also.  The  other  subecribiug  witness,  J.  H.  Walker, 
fether  of  the  parties,  Elijah  Walker,  St.,  R.  W.  Walker, 
another  brother,  and  W.  W.  Walker,  the  maker  of  the 
deed,  all  swear  that  the  deeds  were  executed  to  Thos. 
J.  and  Reuben  R.  Walker.  One  Story  also  swears  to 
the  same  feet,  but  it  is  evident  that  he  got  his  im- 
pression from  the  parties  at  another  time.  This  contro- 
versy necessarily  involves  serious  suspicions  against  one 
or  the  other  of  the  parties;  and  the  testimony  of  near 
reli^ives   must   be  taken  with   due   allowance. 

How  is  this  question?  Of  the  witnesses  present  at 
the  time  of  the  execution  of  the  deeds,  the  largest  num- 
ber fevor  the  defendant's  view  of  the  case;  but  there 
are  other  fecta  that   bear  strongly   upon   the  questi<m. 

This  first  alteration  of  the  deeds,  by  which  th^ 
were  changed  from  "Reuben  R."  to  "E.  J."  Walker, 
was  executed  in  a  careless  manner,  not  indicating  the 
purpose  of  forgery.  Parallel  lines  were  drawn  across 
the  words  "Reuben  R.,"  leaving  the  words  plainly  visi- 
ble, and  the  letters  are  interlined  above.  No  e0ort 
seems  to  have  been  made  to  conceal  the  ctiange  thereby 
effected.  Had  this  alteration  been  a  fraudulent  one,  it 
would,  ordinarily  at  least,  have  been  luscomplished  with 
more  care,  and  by  removing  the  words  "Reuben  R," 
and  inserting  the  letters  "E.  J."  in  their  place,  so  as 
to   conceal,  as  far  as  possible,  the  fact  that  such   diange 
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had  been  made.  Agiun,  as  we  have  seen,  the  deeds, 
at  the  time  of  their  registration,  were  to  Thomas  J.  and 
E.  J.  Walker,  so  that  the  first  change  occurred  previ- 
ous to  that  time. 

There  is  no  proof  that  Elijah  Walker  ever  saw,  or 
had  possession  of  the  deeds  previous  to  that  time.  But 
by  far  the  strongest  &ct  against  the  defendants,  Thos. 
J,  and  Reuben  R.,  is  this :  When  they  filed  their  an- 
swere,  they  had  these  original  deeds  in  their  poeeession. 
That  those  bad  been  altered,  is  a  &ct  now  conceded  on 
all  sides;  it  is  apparent  from  the  deeds  themselves. 
The  bill,  however,  made  no  allu^on  to  the  fact.  It 
was  not  probably  known  to  the  complainant;  and  these 
defendants,  instead  of  filing  the  deeds  with  their  answers, 
file  copies;  and  in  their  answers,  make  no  allusioD 
whatever,  to  the  fact  that  the  deeds  had  been  altered, 
or  that  they  exhibited  upon  their  &cea  any  evidences 
of  obliteration;  and  they  only  produce  and  file  these 
original  deeds,  wh«i  ordered   to  do  so   by  the   Court. 

We  cannot  suppose  that  the  &ct  of  the  alteration 
was  unknown  to  them.  The  deeds  themselves  show 
the  &ct  The  bill  gave  them  notice  how  the  deeds 
appeared  on  the  Register's  books.  This  must,  of  ne- 
oessity,  have  called  their  special  attention  to  the  deeds. 
And  when  we  remember  that  they  put  themselves  to  the 
trouble  of  making  copies  and  retaining  the  ortginals  in 
their  possession,  we  cannot  doubt  that  they  did  know  the 
&ct.  What  are  we  to  conclude,  then,  from  this  attempt 
of  the  defendants  to  conceal  this  &ct  from  the  Court? 
When  they  received  these  deeds  into  their  possesion  from 
the  Register's  office,  they  were  either  in  the  form  in  which 
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they  were  re^tered,  or  id  their  preseot  obliterated  con- 
dition. Differing  from  the  Krister's  hooks,  in  ^ther 
oase,  they  should  at  once  have  disclosed  the  facts,  filed 
the  deeds,  and  given  such  explanation  of  the  fects  as  were 
within  their  knowledge.  And  in  conDection  with  this, 
it  is  to  he  observed,  Uiat  this  second  alteration  of  the 
deed  has  been  executed  with  evident  care  and  purpose 
to  conceal  the  fact  of  alteration.  The  letters  that  had 
been  interlined  were  removed,  as  &r  as  possible,  by 
carefully  scraping  the  paper,  and  the  lines  that  had  been 
drawn  across  the  words  Keuben  B.,  removed,  as  &r  as 
possible,  in  the  same  way.  These  &cts  tend  very  strongly 
to  the  oonoluaion,  that  this  latter  alteration  of  the  deeds 
was  fraudulent;  and  from  this  it  would  almost  neoes- 
sarily   follow,   that  the  first   was   not. 

It  is  in  proof,  that  the  deeds  were  written  by  W. 
W.  Walker,  at  hb  house  in  the  suburbs  of  Knoxville; 
that  they  were  executed  some  days  after,  at  the  bua- 
ness  house  of  Walker,  O'Keefe  &  Co.,  in  the  City  Of 
Knoxville.  The  &ots  and  circumstauoes  satisfy  us,  that 
the  first  n^iiotiation  for  Uie  purchase,  was  made  for  the 
benefit  of  Thomas  J.  and  Beuhen  B.  Walker,  but  by 
a  subsequent  arrangement  between  the  parties,  E.  J. 
Walker  was  substituted  to  the  phice  of  Reuben  E.  in 
the  transaction,  and  that  accordingly  the  first  alteration 
spoken  of,  was  made  in  the  deeds;  that  this  change 
was  made  at  or  be&re  the  execution  of  the  deeds,  and 
that  they  were  executed  as  proved  by  Bay.  This 
change  was  probably  efiected  by  the  agency  of  Elijah 
Walker,  Br.;  and  the  part  of  the  purchase  price  of  the 
piFoperty  paid  by  him,  was  intended  as  an  advancement 
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to  his  sons,  Thomas  J.  and  Elijah.  The  omouot  of 
his  property  and  his  sabsequent  dispositions  of  it, 
strengthen  this  view.  The  &ct  that  these  changes  in 
the  transactions  occnrred,  may,  to  some  extent,  account 
for  the   conflict   in  the  testimony. 

We  are,  therefore,  of  the  opinion,  that  Etijah  J. 
Walker  died  seized  and  possessed  of  an  undivided  moi- 
ety in  these  lands,  and  that  the  complainant  is  entitled 
to  dower.  As  to  the  manner  of  assigning  this  dower, 
however,  we  think  the  decree  is  not  correct  The  lands 
must  first  be  partitioned,  and  out  of  one-half,  the  dower 
of  complainant  assigned.  The  disclaimer  of  the  heirs 
cannot  affect  the  complainant's  rights;  but  the  effect  of 
the  disclaimer,  as  between  them  and  Reuben  R.  Walk- 
er,  need   not  be   considered. 

The  complainant  is  also  entitled  to  an  account  of 
the  rents  during  the  time  her  dower  has  been  wrong- 
iiilly   withheld:     London   v».  London,   1   Humph.,   1. 

The  bill  also  prays  an  account  against  Thomas  J. 
Walker,  of  a  partnership  all(^;ed  to  have  existed  between 
him  and  said  Elijah  J.,  in  farming  and  raising  stock. 
We  think  this  partnership  is  satis&ctorily  established. 
It  has  been  substantially  settled,  however,  between  said 
Thos.  J.  and  the  complainant,  as  administratrix,  except 
as  to  the  crop  of  IS64,  and  some  small  claims  upon 
the  Government.  The  said  Elijah  J.,  died  in  February, 
1864.  The  wheat  and  some  oats  had  been  sown.  The 
parties,  without  any  special  agreement,  remained  together, 
and  with  the  joint  stock  and  provisions  on  hand,  made 
the  crop  for  that  year  before  any  settlement  or  division  ^ 
of  the  assets  was  made.     Upon  this,  we  think  the  part- 
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nership  is  to  be  considered  as  including  that  year's  crop; 
and  the  decree  as  to  that  account,  will  be  afifirmed. 

The  cause  will  be  remanded,  for  the  parpoee  of 
taking  the  account  and  assigning  the  dower.  The  costs 
of  this  Court  to  be  paid  by  the  defendants,  Thomas  J. 
and  R.  B.  Walker. 


Nashville  &  Chattanooga  Railhoad  Co.    vs.  W. 
L.    Eaein,    Adh'b,  etc 

RaiLBOADS.  LiabHil)  for  irtjury.  Suit  in  Tamaaee  /or  i^JMrim  done  M 
Alabama.  Case  tn  jvdgmaU.  This  is  an  action  brouglit  bj  an  aduiti- 
istrator,  under  sec  2291  of  the  Code,  for  the  benefit  of  the  widow  sad 
children  of  a  decedent,  for  injuries  to  him  reBalting  in  his  death,  irtm 
an  accident  occasioned  bj  the  allied  culpable  neglect  of  plaintiff  in 
error,  through  its  officers,  etc.  The  accident  occurred  in  (be  State  of 
Alabama,  where  the  defendant's  iotCHlale  died  Irom  the  effect  of  the  in- 
Jtiries.  Held,  that  the  law  of  the  place  where  the  tort  is  oamniitted, 
must  determine  the  rights  of  such  parties  a%cted  bj  such  tort;  and 
thatforan  irgnr/  inflicted  in  Alabama,  whereby  death  insaed,  a  !»• 
coTery  cannot  be  had,  bj  virtne  of  the  statutes  of  Tennenee^  without 
evidence  that  the  same  rights  accrued  to  the  partiee  under  the  law  of 
Alabama,  which  are  claimed  under  the  statntes  of  Ttaatmea. 


FROM   HAHmTON. 


At  the  February  Term,    1861,    this    cause    was  sub- 
mitted to  a  jury,    who    returned   a    verdict    for  $7,000 
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damages  against  the  Railroad;  on  which  there  was  a 
judgment,  and  an  appeal  by  the  Railroad  Co.  Judge 
John    C.    Gaut,  presiding. 

D.    M.    Key,  for  Railroad  Company. 

W.  L.    Eakin,  for  Eakin. 

Andrew  McClain,  J.,  delivered  the  opinion  ot 
the  Court 

This  is  an  action  commenced  on  the  8th  day  oi 
December,  1858,  by  the  administrator  of  TolUver 
Jones,  deceased,  in  the  Law  Court  of  Chattanooga, 
(gainst  the  Nashville  and  Chattanooga  Railroad  Com- 
pany. 

The  fects  of  the  case  are  briefly,  as  follows: 
On  the  14th  day  of  December,  1867,  Tolliver  Joaes 
got  OD  board  a  passenger  train  of  cars  at  Murfreesbo- 
rough,  Tennessee,  on  the  road  of  the  defendant,  and 
pud  the  &re  fi)r  the  entire  journey  from  Murfreesbo- 
rough  to  Chattanooga.  The  train  proceeded  in  the 
direction  of  Chattanooga,  and  while  it  was  passing 
over  that  part  of  the  road  which  hes  in  the  Stat« 
of  Alabama,  it  came  to  an  obstruction  on  the  road, 
produced  by  a  collision  which  had  taken  place  a  short 
time  before.  The  train  being  imable  to  pass,  the 
passengers  and  Jones  with  the  others,  lefl  this  train 
and  went  on  board  another  train  on  the  same  road, 
which  had  come  from  the    opposite  direction,    and    had 
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met  ^th  the  same  obstru<iti(»i.  This  last  menlioDed 
train  then  started  back  at  great  speed,  in  the  direction 
from  which  it  had  come,  the  locomotive  bdng  in  tlie 
rear.  It  had  gone  about  one  mile,  when  being  still 
in  the  State  of  Alabama,  a  cow  came  upon  the  track  in 
front  of  the  train,  and  the  care  were  thrown  off  and 
the  leg  of  Jones  was  broken  between  the  ankle  and 
knee.  In  a  few  days  it  was  ascertained  that  ampu- 
tation was  necessary,  and  this  was  accordingly  per^ 
formed.  He  lived  about  four  weeks  from  the  time  <^ 
the  accident. 

He  died  in  Alabama,  near  the  jJace  of  the  aod- 
dent,  having  remained  in  tibat  State  daring  the  in- 
termediate time.  He  was  a  citizen  of  Georgia,  and 
-left  a  widow  and  two  children,  living  in  that  StiUe. 
An  administrator  was  appointed  in  Hamilton  coonly, 
Tennessee,  who  commenced  this  suit,  which  resulted  in 
a  verdict  and  judgment  in  iavor  of  tiie  plaintiff,  for 
seven  thousand  dollars ;  from  which  judgment  the  de- 
fendant has  appealed  to   this  Court. 

The  declaration  charges  that  the  death  was  occa- 
sioned by  the  culpable  negligence  of  the  defendant, 
through  its  officers,  agents  and  servants. 

The  defendant  filed   two   pleas  in   abatement. 

The  writ  was  issued  against  the  Nashville  and 
Chattanooga  Railroad  Company,  and  the  sheriff  made 
the   following  return: 

"Came  to  hand  same  day  issued  and  ezeonted,  by 
summoning  James  A.  Whiteside,  Vice  Freaident  of 
defendant,  and  acting  President,  the  20di    day    of  D&- 
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oember,  1S&8;  and  also  eammonecl  Bobert  M.  Hook, 
t^ent  <^  defendant  at  Chattanooga,  the  14t)i  February, 
1859." 

The  first  plea  in  abatement,  alleges,  in  sabstanoe, 
that  VemoD  K.  Stevenson,  is  now,  and  was  at  the 
time  of  the  isananoe  and  service  of  the  writ  on  White- 
side and  Hook,  the  acting  President  and  chief  office 
of  the  defendant,  and  that  he  tiien  resided  and  still 
reades  in,  and  is  a  citizen  of  Davidson  oonnty,  Ten- 
nessee, where  the  defendant  has  its  chief  office,  or 
place    of  business. 

We  think  the  demnrrer  in  this  plea  was  properly 
sustained.  For  aaght  that  a[q)ear8  in  the  plea,  service 
was  made  on  tiie  agent  having  his  office  in  Hamilton 
oounty,  with  the  business  of  whidi  office  or  agency 
t}uB  suit  may  be  c(»inected;  or  iot  aught  that  appears 
in  the  plea,  this  suit  may  have  grown  out  of  the 
bnsinese  of  that  office  or  f^ency,  and  if  so,  the  service 
was  properly   made  on  this  ^ent:       Code,   sec.  2834. 

The  second  plea  in  abatement,  sets  forth  that  the 
injury  complained  of,  if  inflicted,  was  done  and  perpe- 
trated in  Alabiuna. 

This  plea,  if  a  good  de^se  to  the  action,  is  a 
plea  in  bar,  and  not  in  abatement,  and  was  properly 
overruled. 

But  after  this  plea  was  overruled,  the  defendant 
pleaded  the  same  matter  in  bar,  to  which  plaintiff  al- 
so demurred,  and  the  demurrer  was  sustained.  This 
brings  us  to  the  con^deration  of  the  questions  of  law, 
which  control  tiie  case. 

Before  proceeding  further,    we  will  remark  that  the 


KNOXVILLE: 


NMbrille  &  CfaftUanooga  Railroad  Co.  m.  W.  L.  Eakin,  Adm'r,  «(c. 

pleadings  in  this  cause  do  not  raise  the  question  as  to 
the  rig^t  of  ao  admuiistrator  to  maintain  an  action 
for  injury  to  the  estate  of  the  intestate,  arising  from 
the  wrongful  condact  or  omismon  which  causes  the 
death    of   his   intestate. 

The  averments  contained  in  the  declarfU;ion  unmi»- 
takabty  fix  the  character  of  the  action. 

The  declaration  oontaina  this  averment :  "  That  the 
said  ToUiver  Jones,  at  the  time  he  was  killed,  as  afore- 
said, had  and  left  a  widow,  who  is  sl^ll  living,  and 
whose  name  is  Lucy  W.  Jones;  and  also  left  two  chil- 
dren, to-wit:  Fanny  and  Emma  Jones,  both  of  whom 
are  still  living — for  all  of  whom,  their  use  and  benefit, 
this   action   is   brought." 

This  can  be  regarded  as  no  other  thui  an  action 
prosecuted  under  the  provisions  of  the  Code  of  Ten- 
nessee,  section    2291. 

We  think  the  Court  erred  in  sustainii^  the  demur- 
rer to  this   plea. 

We  do  not  mean  to  say,  however,  that^  if  a  statute 
exist  in  Alabama,  similar  to  onr  own,  vesting  the  right 
of  action  in  the  administrator,  for  the  use  of  the  widow 
and  next  of  kin,  which  the  deceased  would  have  bad 
if  death  had  not  ensued,  the  action  could  not  be  main- 
tained in  Tennessee  by  an  administrator  appointed  in 
Tennessee. 

It  is  unnecessary   now   to  determine   that  qaestion. 

What  we  mean  to  say  is,  that  we  will  not  presume 
the  existence  of  such  a  statute  in  Alabama.  It  has 
not  been  insisted,  in  argument,  that,  in  point  of  &ct, 
such  statute  exists  in  that  9tat«. 
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The  law  of  the  place  where  the  tort  is  committed, 
most  determine  the  rights  of  the  parties  afieoted  by 
snch  tort 

The  Kew  York  statute  is  similar  to  our  own.  The 
case  of  Whitford  vs.  Panama  Railroad  Company,  234i 
New  York  Reports,  was  a  case  prosecuted  under  the 
provisions  of  that  statute.  We  have  not  had  a4xsefl8 
to  any  book  contaiuing  a  full  report  of  this  case,  but 
from  an  extended  note  of  it  in  1st  Hilliard  on  Torts, 
page  84,  it  is  to  be  seen  that  the  &ots  of  that  case 
are   similar,   to   some   extent,   to  the   facts  of   the  present 

In  that  ease  it  was  determined  that  an  action  can 
not  be  maintained  when  the  act  causing  the  death  oc- 
curred without  the  State. 

The  case  of  Holland  vs.  Pack,  waa  a  case  in  one 
of  the  courts  of  Tennessee,  in  which  the  owner  of  a 
horse  sued  an  Inn-keeper  living  in  the  Cherokee  Terri- 
tory, for  the  loss  of  the  horse,  lost  at  defendant's  Inn. 
This  case  is  reported  in  Peck's  Reports,  151. 

In  that  case,  the  Indians  being  regarded  as  an  in- 
dependent nation.  Judge  Haywood,  in  commenting  on 
the  law  of  the  case,  said:  "Should  an  action,  for  in- 
stance, be  commenced  in  an  English  court,  for  the  culp- 
able n^ledi  or  omission  of  duty  by  a  French  Inn- 
keeper in  his  own  country,  the  declaration  could  not 
all^e  the  law  of  England  as  the  standard  of  his  right, 
but  only  as  the  means  of  eaforcing  it;  and  the  plain- 
tiff could  only  resort  to  the  law  of  the  French  to  de- 
termine the  liability  of  the  defendant,  the  legality  of 
his  own  cltum,   and    the   extent    of  the    retribution    to 
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which  he  was  l«^ly  entitled,"  Hia  Hoiiot  instracted 
the  jury  enbstaatially,  that,  there  being  no  proof  as  to 
what  the  law  of  Alabama  vraa,  it  would  be  prenuned 
that  the  common  law  was  in  force,  and  that,  by  Uie 
conuDOD  law,  the  right  of  action  for  injury  to  the 
pereon,  expired  at  the  death  of  the  person  injured ; 
that,  if  the  death  was  ocGasioned  through  the  culpable 
negligence  of  defendant,  it  would  be  liable  for  dama- 
ges; and  that  the  action,  being  tran^toiy,  Jones  mi^t 
have  brought  suit  in  the  oourte  of  Tennessee,  had  he 
lived,  but,  haviog  died  iu  Alabama,  his  administrator 
in  Tennessee  could  maintain  the  action  here,  under  the 
statute  of  Tennessee. 

Pretermitting  all  discusrion  as  to  the  correctness  of 
these  instructious  in  other  points  of  view,  it  is  suffi- 
cient to  say,  that  they  are,  in  effect,  this:  That,  ba 
an  injury  inflicted  in  Alabama,  whereby  death  ensued, 
a  recovery  might  be  had  in  Tennessee,  by  virtue  of 
the  statute  of  Tennessee,  without  evidence  that  the 
same  rights  aoorued  t<i  the  parties  under  the  laws  of 
Alabama,  in  consequence  of  the  death  of  Jones,  which 
are  claimed  to  exist  under  the  statute  of  Tennessee. 
This  is  erroneous. 

If  it  be  presumed  that  the  common  law  is  in 
fbrce  in  Alabama,  the  rights  of  the  widow  and  next 
of  kin  under  the  Statute  of  Tennessee,  are  different 
from  any  that  exist  at  common  law.  The  judgment 
will  be  reversed  and  the  cause  remanded. 


8EPTEMBEB  TERM,  1869. 


C  C.  Snutfa,  Adni'r,  etc^  for  the  use,  etc.,  w.  Nwh.  &  Clwt.  B.  B.  Co. 


C.  C.   SuiTH,    Adh'b,  etc.,    fob    the    van,   etc.,    vs. 
Nashville  &  Chattakooga  Raii-boad  Company. 

1.  lUuAOADB.    Damagtt,    BvrlheK  r^  yroaj  i^ion  (Ae  rood.    In  sn  nc'Ion 

ag^tut  a  lailroad  oompuij,  ft>r  duaagai  rcmltizig  from  an  sccidnt  on 
ha  road,  the  bnrtheti  of  proof  iaon  theeompanjiOiideraec.  1167  of  the 
Code,  to  ahow  that  the  piecautioiia  therein  reqniTed  were  obaerred. 
And  if  the  proof  does  not  ahow  that  the  precautiona  were  obaerred  by 
the  company,  it  will  be  naponaible  for  all  damagSB  to  peiaona  or  prop.  / 
eitj,  occamaned  or  leBDlting  from  anj  aoudent  or  coUInion  that  may  k/ 

2.  Sanb.     Samt.     Ckrgt  t^  ^  Court,    If  thero  ic  no  aoch  erideoce,  it 

iaerror  in  the  Conrt  to  charge  the  jary,  "that  if  the  deceaaed  wu  the 
oocaaion  of  accident  through  want  of  ordinary  and  reaaonable  care  uxl 
|»adeDC(^  the  {daintiff  c  nld  not  recover." 


FBOH   HABION. 


At  the  March  Term,  1868,  there  was  a  verdict 
and  jodgment  in  this  cause,  in  &vor  of  the  Railroad 
Company;  the  plEuntiff  appealed  to  thia  Court  Judge 
William    L.    Adahs,  preedding. 

N.    H.   BuBT,  for  plaintiffs  in  error. 

Key,    Easin    &  Key,  for  the  Railroad  Company. 

AiTOBBW  McClain,  J.,  delivered  the  opinion  of  Ae 
Court. 

This  is  an  action  brought  by  Charles  C.  Smith,  aa 
the  administrator  of  John  Smith,  deceased,    for  the  use 
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of  the  widow  and  children  of  the  deoeased,  againat 
the  Nashville  and  Chattanooga  Kailroad  Company,  for 
injury  done  the  said  deceased,  which  produced  his 
death. 

The  deceased  was  met  on  the  road  of  defendant, 
by  one  of  the  witnesses,  near  a  railroad  bridge  which 
was  across  a  small  stream.  This  was  eariy  in  the 
night,  about  8  o'clock.  "Witness  and  deceased  wrae 
going  in  opposite  directions  when  they  met  on  the 
railroad.  Witness  passed  on  and  went  to  a  house 
about  one  mile  off  from  where  they  met;  after  trans* 
acting  some  business  at  this  house,  witness  returned  to 
the  same  place  where  he  had  met  deceased,  and  while 
there  a  construction  train  of  defendants  passed,  going 
in  the   same   direction   Smith   had   gone. 

This  was  about  an  hour  or  an  hour  and  a  half 
after  he  had  met  deceased.  This  train  had  no  head 
light,  and  blew  no  whistle  that  he  remembered  of. 
The  train  was  moving  fast.  The  deceased  was  found 
dead  on  the  road  next  morning  within  one  mile  of 
the  plaoe  where  witness  had  met  him,  his  body  show- 
ing unmistakable  evidence  that  he  had  been  killed  by 
the  train  passing  over  him.  Deceased  was  a  little 
drunk   when   witbess   met  him. 

This  construction  train  was  the  only  train  that 
passed  on  the  road  at  that  point  that  night.  The 
deceased  was  killed  at  a  curve  in  the  road.  With  a 
head  light,  he  could  have  been  seen  at  a  distance  of 
one  hundred  or  one  hundred  and  fifty  yards  at  this 
point.  The  tr^n  was  moving  at  the  rate  of  twenty 
or  twenty-five  miles  per  hour. 
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This  is  about    all    that    can    be    gathered    from    the 
evidence  touching  the    manner    of    the    killing    of    the 


The  Court  etated  to  the  jury,  that  it  is  a  gene- 
ral rule  of  law,  that,  when  there  ifi  n^ligenoe  on  the 
part  of  the  plaintiff,  or  those  through  whom  they  claim, 
no  recovery  can  be  had;  that  a  party  shall  not  re- 
cover for  an  injury  brought  upon  himself  by  his  own 
want  of  reasonable  care  and  prudence,  or  which  his 
want  of  ordinary  and  reasonable  care  contributed  to 
produce,  or  where  the  parties  must  be  viewed  as  equal- 
ly culpable;  but  both  parties  might  be  in  &ult  in 
omitting  the  exercise  of  proper  diligence,  but  not  equally 
so;  that  he  should  be  considered  as  the  author  of 
the  mischief  in  such  cases,  by  whose  first  or  more  gross 
negligence  it  has  been  effected ;  that  if  the  deceased  was 
gnilty  of  Uie  first  gross  negligence,  or  brought  the  in- 
jury on  himself  by  his  want  of  ordinary  care  and  rea- 
sonable prudence,  or  if  his  wuit  of  ordinary  care  con- 
tributed to  produce  the  result,  then  the  plaintiff  could 
not  recover. 

The  jury  returned  a  verdict  in  fiivor  of  the  defend- 
ant, and  the  plaintiff  has  appealed  to  this  Court.  It 
is  manifest  that  in  these  instructions,  His  Honor  wholly 
overlooked  the  statutory  provisions  in  reference  to  the 
duty  and   liability  of  railroad   compuiies    in    such    cases. 

Among  other  duties  imposed  by  law  on  railroad 
companies,  sub-sec.  5,  of  sec.  1166,  provides:  Every 
railroad  company  shall  keep  the  engineer,  or  some  oth- 
er person  upon    the  locomotive,    always  upon  the  look- 
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out  ahead;  and  when  any  person,  animal  or  other  ob- 
Btructioa  appears  upon  the  road,  the  ahirm  whistle  shall 
be  sounded,  the  brakes  pat  down,  and  eveiy  poenble 
means  employed  to  stop  the  train  and  prevent  an  atxA- 
deat. 

Sec  1167,  provides,  that  every  railroad  c<Hnpaay 
that  ^is  to  observe  these  precautions,  or  cause  them  to 
be  observed  by  its  agents  and  servants,  shall  be  re- 
sponsible for  all  damages  to  persons  or  property  occs- 
ffloned  by,  or  resulting  from  any  accident  or  collision 
that  may  occur. 

The  next  section  provides,  that  the  proof  that  it 
has  observed  s^d  precautions  shall  be  upon  the  com- 
pany. 

It  will  be  observed,  that  the  language  of  sec.  1167, 
is  not  that  the  company  shall  be  responsible  for  dam- 
agea  that  are  caused  by  the  &ilure  to  observe  these 
precautions,  but  if  damages  to  persons  or  property  are 
occasioned  by,  or  result  &om,  any  accident  or  coUision 
that  may  occur  whenever  the  company  feils  to  observe 
these  precautions,  the  liability  of  the  company  attaches, 
and  the  proof  that  it  has  observed  said  precautions 'shall  / 
be  ,upon  the  company.  So  the  inquiry  is  not  whether 
the  accident  was  produced  through  a  &ilure  to  observe 
these  precautions,  but ,  was  the  company  in  the  obser- 
vance of  these  precautions  at  the  time  the  accident  oc- 
curred; and  the  burthen'^ of  proof'is  on  tjie  company,  to 
show  that  it  was,  and  if  it  does .  not  so  appear,  the 
company  is  liable. 

There  is  no  evidence  in  the  present  cause  tending  to 
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show  that  die  company  was  in  tte  obserrance  of  tiieee 
precaations,  jweecribecl  by  law,  at  the  time  this  acddent 
oeeorred. 

It  was  error  in  the  Court  to  tell  the  jury,  upon  this 
state  of  fiicts,  that  if  the  deceased  was  the  ocoaraon  of  the 
aerident,  through  want  of  ordinary  and  reasonable  care 
and  prudence,  the  plaintiff  could  not  recover. 

Let  the  judgment  he  reversed,  and  the  cause  remanded. 


Henky  H.  Sotton  tw.  Hehet  C.  Tiller. 


1,  Staik  of  War.  By  wion  decided  to  mat.  PoHlieal  dtpartiMnl  <^ 
the  OuverameiU.  Jitdieial  bmmUdgt  (^  lint  CofH.  The  queUion, 
irhether  or  not  war,  In  its  leg&l  sense,  eiists,  If^ta  be  determiDed  aloiM 
bj  the  political  power  of  the  government ;  nod  of  this  determinfttioii, 
the  coutU  must  tSike  jadicial  knowledge. 

.2.'  Saxb.  Power  (f  a  military  eamnutmder.  Ditentiomarg  poatr.  Aeqxxu- 
ible  to  hit  mperioT  offieer  for  official  eondvcL  A  stale  of  wac  in  Ten- 
DCasce  havinK  been  recognized  by  the  Pnudent  and  Congress,  in  18S1, 
1  the  United  States  militaiy  in  occupation  of  a  post  in  Tennessee,  were 
properly  holding  it;  and.  an  officer  in  the  United  Btatw  service,  in  com- 
mand of  the  post,  had  the  right  to  exercise  all  discretionary  power  of  a 
cranmander,  coming  within  the  scope  of  his  military  duty.  For  the 
proper  exercise  of  this  discretion,  he  was  reeptHuible  alone  to  his  sape- 


L  Saxb.  Samt,  Wkea  a  mSitarg  eommaidtr  it  not  rttpvntibU  t^bre  lk» 
eourlt  t^  lJk<  coimJry.  Wiea  kit  aeU  ore  tt«  Mil  of  lie  gmemmeiU. 
The  oommander  of  «  detached  post,  has  for  the  thne,  the  Mme  powos 
and  diacretitm  as  the  commander  of  a  dep«rtn>ent ;  and  If,  in  the  di^ 
diar^  of  what  he  regards  as  his  duty  as  commuider,  he  sees  propM  to 
take  the  m»i  of  a  citiM*,  upon  the  gKHmd  that  it  ma  gorenmieM 
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arm*,  or  bscBiue,  in  hU  opinion,  the  eafety  of  hii  poat  or  CMnmand  n- 
qaired  him  to  disarm  the  dtiien,  then  he  would  not  be  liable  for  the 
act  before  (he  conrts  of  the  coontry.  The  act  ia  not  to  be  taken  u  the 
act  of  the  indiTidnal,  but  the  act  of  the  gOTemment,  whoM  Borenlgntr 
he  repreeenlH. 
4.  Same.  Sam^  If^en  a  mililary  eomnuiader  will  be  pergoruJly  rMpoon- 
ble  for  hii  adt. ,  If  ench  coQunaader  make  ose  of  his  mllitarj  poutioa 
as  a  mere  pretext  to  enable  him  to  extort  private  prqiettj  for  his  «wb 
lue ;  or,  if  the  act  wu  prompted  bj  a  spirit  of  wsDlonneM  and  oppten- 
ioa,  then  the  officer  wonld  be  perBonally  liable,  i*" 


FBOH  CAMPBELL. 


Thia  cause  originated  before  a  justice  of  the  peace, 
and  was  brought  by  appeal  to  the  Circuit  Court,  at  the 
April  Tenn,  1866,  There  was  a  judgment  for  the 
plaintifT.  The  defoodant  appealed,  in  error.  Jui%e 
L.  C.  HoDK,  presidiDg. 

John  Baxter  and  Thos.  E.  Chaupion,  for  pluntiff 
in   error, 

James  M.  Meek  &  L.  A.  Gbatz  and  E.  C.  Camp, 
for  defendant  in  error. 

KoBEBT  McFarland,  Special  Judge,  delivered  the 
opinion   of  the   Court. 

This  cause  originated  before  a  justice  of  the  peace. 
Upon  a  trial  before  the  Circuit  Court  of  Campbell 
County,  there  was  a  verdict  and  judgment  for  tlie  plain- 
tiff below;  from  which  the  defendant  appealed,  in  error. 
-The  action  waa  brought  to  recover  the  value  of  a  pis- 
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tol,  aU(^ed  to  have  been  taken  b^  the  plaintiff  in  error 
from  the  defendant  in  error. 

It  appears  that,  at  the  time  of  the  occurrence  com- 
plained of,  the  plaintiff  in  error  -wob  a  Captain  in  the 
United  States  army,  and  in  conmiand  of  a  detached 
poet,  at  the  town  of  Jacksboro,  Campbell  County,  Ten- 
nessee. 

The  defendant  in  error,  who  was  a  citizen,  was,  for 
some  reason  not  shown,  brought  before  the  Provost 
Marshal.  Some  words  arose,  when  the  plaintiff  in  error 
took  the  pistol  in  controversy  &om  the  defendant  in 
error,  alleging  that  it  was  government  property.  Among 
other  things.  His  Honor,  the  Circuit  Judge,  instructed 
the  jury,  in  substance,  that  the  question,  whether  or  not 
such  a  flagrant  state  of  war  existed  at  the  time  and 
place,  as  would  aathorize  the  plaintiff  in  error,  in  the 
exercise  of  his  duties  as  commander,  to  take  the  pistol 
for  the  ose  of  the  government,  was  a  qnestion  for  their 
determination. 

This  is  erroneous.  The  question,  whether  or  not 
war,  in  its  l^;al  sense,  exists,  is  to  be  determined  alone 
1^  the  political  power  of  the  government;  and  of  this 
determination,  the  courts  must  take  judicial  knowledge. 

It  is  not  a  question  that  can,  in  any  event,  be  left 
to  a  jury.  The  President  of  the  United  States,  by 
proclamation  of  April,  1861,  and  the  Congrees,  by  Act 
of  July,  1861,  bad  recognized  the  existence  of  war,  and 
had  declared  Tennessee  to  be  one  of  the  States  in  in- 
surrection and  rebellion.  The  Court  should  have  in- 
structed the  jury,  that  the  war  existed,  and  that  the 
military  authorities  of  the  United  States  were  properly 
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boldiog  Uie  poet  at  Jacksboro,  it  being  part  of-  die 
insurgent  territory;  and  that  if  the  plaintiff  in  emv, 
as  an  ofBcer  of  the  United  States  service,  was  in  com- 
uand  of  that  poet,  then  he  had  tlie  right  to  exermae 
all  ittm  discretionary  powers  of  a  oomnuinder,  coining 
nithin  ihe  Scope  of  his  military  doty. 

Tor  the  proper  exercise  of  this  discretion,  he  waa 
KSponstble  alone  to  his  superiors  in  command.  With- 
out this  discretion,  he  would  have  been  poweriees. 

If  military  commanders  are  to  be  held  to  establish 
before  the  courts,  the  necessity  or  expediency  of  all  theor 
military  operations  involving  the  loss  of  private  property 
within  the  insnrg^it  States,  it  would  <^peu  a  wide  Add 
ibr  investigation. 

Hie  plaintiff  in  error,  as  t^e  commander  of  a  detatAed 
post,  had,  for  the  time,  within  the  limits  of  bis  com- 
mand, the  same  powers  and  discretion  as  the  coDHnandw 
of  a  department;  and  if,  in  fbe  discdiai^  of  what  he 
regarded  as  hie  duties  as  commander,  he  saw  proper  to 
take  the  pistol  from  the  defendant  in  error  and  turn  it 
over  to  the  government,  either  upcm  the  ground  that  it 
was  government  arms,  or  because,  in  his  opinion,  tbe 
safety  of  bis  command  or  his  poet  required  him  to  db- 
arm  tiie  defendant  in  error,  then  he  would  not  be  liaUe 
in  damages  for  the  act  before  the  courts  of  the  oountiy. 
The  act  is  to  be  taken  not  as  the  aot  of  the  individual, 
bat  as  the  act  of  the  government,  whose  sovereignty 
he   represents. 

If,  on  the  other  hand,  the  plaintiff  In  error  made 
use  of  bis  military  poeititm  as  a  mere  pretext  to  enaUe 
him  to  extort  private  property  fiv  his  own  nae,  or  was 
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Itrompted  by  a  sprit  of  wabtoaneas  &nd  oppreslMoii,  thca 
lie  would  be  liable. 

The  defendAat  in  enor,  read  to  the  jury  an  order 
signed  L.  A.  Gratz,  A.  A.  A.  G.,  dated  Head-quarters, 
Provoet  Marshal  General,  Knoxvillc^  24th  July,  1864, 
addressed  to  the  pbustifF  in  error,  informing  Um  that 
-the  Provoet  Marshal  General  directed  him  to  return  to 
the  defendant  in  error,  one  revolver,  "upon  proof  that 
it  being  private  property."  The  meaning  of  the  lan- 
gnage  quoted  is  controverted;  that  is  to  say,  whether 
it  means  that  proof  bad  been  made  before  the  Piuvoet 
Marsha!  General,  that  it  was  private  property,  or  that 
die  plaintiff  in  error  was  te  return  it  upon  proof  being 
made  beibre  him,  that  it  was   private  property. 

We  do  not  think  it  material  to  determine  how  this 
is.  Tbe  reading  of  this  order  was  objected  to,  bat  the 
objection  was  overruled,  and  His  Honor  instructed  tbe 
jury  that  they  "might  look  to  it,  and  give  it  such  weight 
as  they  might  think  it  entitled  to,  going  to  establish 
any  of  tbe  &ote  relied  upon  by  tiie  defendant  or  ia- 
sisted  upon  by  the  plaintiff."  This  was  manifestly  er- 
roneous. This  order  is  dated  after  the  supposed  trespass 
was  committed,  and  seems  to  have  been,  presented  te  the 
pluntiff  in  error  after  tbe  close  of  the  war,  and  after 
he  bad  been  discharged  from  tbe  service.  He  replied 
to  it,  tbat  he  had  turned  the  pistol  over  to  another 
officer. 

The  act  omuplmned  of,  had  occurred  before  the  date 
bf  this  order.  The  liability  of  the  plaintiff  in  error, 
if  any  existed,  had  previously  attached,  and  could  not 
be    altered    or    enlarged    by  any    &ot  disclosed    in  this 
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order.      It  was    wholly  irrelevant  and    immaterial,  and 
calculated  to  mislead  the  juiy. 

For   these    errors,    the    judgment    must   be    reversed, 
and  the  cause  remanded, 

McClain,  J.,  add: 

I   concur    in    the   result  arrived    at  in   the   foregoing 


The  JneTicEB  op  Campbell  County  m.  The  Kirox- 
viLLE  AND  Kentucky   Railroad  Company. 

1.  Cdtuitt   Mi«mp«i<mi  i/  toek   to   SaUroad   Cbmpamei.      The  Act    of 
,      1851-2,  chapter  117,  aJlom  '  oanl;  Courte  in  the  respectiTe  ooantic^ 
^     in  tlik  State,  through  which  a  rtulway  or  railwajB  have  been,  or  ihifl 
be  located,  etc.,  to  mbecribe  stock  in  rach   railroad  componiee  throng 
tlieir  chairman. 
S.  Bamx.    Be^ititei  7Ut«$tary  to  maJx  a  tvbicriplicn  t^  Oofk  by  lAe  Gnm^ 
Covrt  vaiid.     Before  a  County  Court   will   be  permitted   to  sabscilba 
■tock  in  the  name  of  the  county,  an  election  ahall  be  held  bj  the  Sher- 
iff of  the  county,   after   giving  thirty   daya'   notice  of  the  same,  and 
■pecifying  the  amount  of  Mock  proposed  to  be  taken,  and  when  paya- 
ble, and  the  name  of  the  company  in  which  the  itoek  U  proposed  lu 
he  taken.    If  a  n^jority  of  the   Totea   polled   be  for  the  aubecriplioD, 
then  the  Chairman  ahall  aubscribe  the  amount  of  atock  in  the  lailnad 
company  eo  voted.    All  theae  rcquiaitea  mnat  be  complied  with,  to  an- 
thorize  the  aubacripdon  of  atocA  by  the  Chairman. 
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S.  Same.  iSbme;  3%«  Ati  0/  18S1-2,  emjen  no  anlhority  on  the  cotm^  to 
iua«  boitdtlo  pay  railpoad  tloek.  Stoeknnder  AiiAet  mutlbe  paid  by  a 
ten/qflaiu*.  The  Act  of  1851-2,  confen  do  suthoritj  apon  theCounlj 
Courts  to  inae  bonds  of  the  coonty  far  the  paipaae  of  paying  the 
stock  rabecribed,  but  contemplatea  the  pajment  of  the  aobecripUon  hj 
the  collection  of  tazei  lericd  for  that  purpose. 

4.  Same.     Qmntj  bonds  oj  Qan^i^  Gtimbj.     Order  of  Hi«   CotoHy  Court. 

flection  by  iJiepeopU  qf  tie   eouaty.     OAotmuui  o^  the  Coun^  Court  not 
atUhoritedtoitme  emnty  bond*.     At  the  May   Term,  18&3,  the  County 
Court  of  Campbell  County  made  an   order  that  the  Bheriff  hold  on 
electiM)  in  each  dvil  diatrict  in  the  county,  on  the  last  Saturday  in  June 
next;  that  the  people  may  vote  whether  the  Chairman  of  the  County 
Conrt  shall  take  fifty  thouaand  ^llara  Rock  in  a  railroBd,  to  be  l^d  ont 
from  the  town  tif  KnozTille.  Tenneaace,  to   Lexington  or  Danville^ 
Kentucky,  by  iaeuing  county  bonda,    ••••••    provided  the 

next  L(gi«Iattire  will  charter  a  railroad  from  Enozville  to  Danville  or 
Lexington ;  and  ako  authorize  the  Chairman  of  the  County  Court  to 
iesue  county  bonds,  payable  at  thirty  yean,  interait  at  B  per  cent.,  paya- 
ble half  yearly ;  and  that  the  railroad  paaa  through  Campbell  County. 
The  election  was  held,  and  the  mqority  ot  voters  authorized  the  aub- 
aciiptioD  of  atock.  Held,  that  there  ia  nothing  in  the  order  of  the 
Coimty  Court,  of  May,  1863,  or  in  the  notice  for  an  election,  or  even 
in  the  election,  that  anthoriied  a  Bubecription  of  atock  to  either  the 
Lexington  or  Knoxville  Bailroad,  or  to  the  Enoxville  end  Kentucky 
Kulroed  Company;  and  that  the  action  of  the  County  <  ourt,  and  the 
election  held  in  pnrauance  thereof,  and  aubeequent  order  of  the  ounty 
Court,  directing  the  "Chairman  to  isnie  the  bottda  to  the  Enusville  and 
Kentucky  Railroad  Company,  were  unauthorised  by  the  Act  of  1851-2, 
and  the  relator  acquired  thereby,  no  right  to  the  eubacription  or  to  the 
btHtda  of  the  county, 

5.  Same,  Same.    The  aecond  condition  upon  which  the  County  of  Campbell 

was  to  take  stock  in  a  railroad  to  pa«s  through  (he  county,  andronnect 
Enozville  with  Danville  or  Lexington,  Kentucky,  is,  that  the  charier 
ibr  this  road  was  to  be  obtained  at  the  meeting  of  the  Legislature,  in 
186a  Od  the  18th  of  Februarr,  1854,  the  Legislature  amended  the 
charter  of  the  Lexington  and  Knoiville  Ballroad  Company,  by  which 
the  name  was  changed  to  that  of  the  Enozville  and  Kentucky  Bail- 
road  Company.  ThiacIiBnge  of  the  name  of  the  road,  by  theameod- 
ment  of  February,  1854,  'a  not  even  a  aubatantial  compliance  with  the 
conditiona  of  tiw  proposed  auhacripUon,  and  confera  no  authority  upon 
the  Chairman  of  the  Coort  to  {eaue  the  bonda  of  the  county,  except 
upon  the  conditiona  prescribed  by  the  Act  of  1851-2.  While  the  act 
of  Febiuaiy,  1854,  may  have  made  valid  the  action  of  the  County 
Court  in  ordering  the  election,  and  the  election  held  in  pursuance 
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Ihenc^  it  did  not  eadtr  <aftm  the  Cftunuui  of  the  Coaatj  Cowt  iIm 
pOwertodooUwr  octi  unattthwized  bj  law,  or  toiMoa  the  bonds  ai 
prnptMd  hf  the  nlalor. 


FKOH   CAMPBELL. 


This  is  a  petition  for  a  poiemptory  mandamus  to 
compel  the  Chairman  of  the  County  Court  of  Camp- 
belt  County  to  ieesue  to  the  President  of  the  Knox- 
villa  and  Keutnoky  Bailroad  Company,  fifty  thousand 
dollars  in  county  bonds  of  said  county,  which  the  re- 
lators daim  to  have  been  ordered  to  be  issued  by  the 
County  Court.  There  was  an  alternative  mandamus 
issued ;  and  at  the  September  Term,  1867,  tUs  cause 
was  heard  on  the  petition  and  exhibits,  and  the  an- 
swer of  def^dants.  It  was  ordered  by  the  Coart 
that  a  peremptory  mandamus  issue,  compelling  the 
Chairman  to  issue  the  bonds  of  the  county  to  (he  re- 
lator. From  this  judgment  the  Justices  have  a^^iealed 
to   this   Court.       Judge   L.  C.   HocK,  predding. 

H.  R.  Gibson;  for  the  Justices. 

Baxter,  Champion  &  Bicks,  and  Hohace  Mat- 
VABD  for  the  railroad  company. 

Alvin  Hawkins,  J.,  delivered  the  opinion  of  the 
Court. 

The  Lexington  and  Knoxville  Railroad  Company 
was  incorporated  by  An  Act  of  the  Legislature,  en 
the  18th  of  February,  1852.      Acts  1851-2,  bh.  244. 

The  object  of  the  charter,  aa  appears  from  die  first 
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BetAHta  ot  the  Act,  was,  to  esteblirii  a  ooramUDicfitkHi 
by  railroad,  between  the  cities  of  Lexin^n,  Kentucky, 
and  Knozville,  Tennewee. 

By  £he  seoond  aectioa  of  the  Act,  powet  was  given 
said  company  to  run  said  road  from  any  other  point 
in  Kentucky,  which  might  be  nearer  to  Knoxville, 
than  Lexington,  pMvided  the  eame  had  immediate  rail- 
road  connection  with   Lexington. 

By  the  fitth  section,  the  powers  and  privileges  con- 
ferred Qfoa  the  Louisville  and  Nashville  Railroad  Com- 
pany, by  the  Act  of  94h  February,  1850,  were  ex- 
tended to,  and  conferred  upon,  tiie  Lexington  and 
Knoxville  Railroad  Company,  "To  enable  it  to  make 
«  railroad  communication  between  Lexington  and  Knox- 
ville, or  some  other  point  in  Kentucky,  nearer  to  Knox- 
ville than  Lexington,  but  immediately  connected  with 
it   by   railroad." 

On  the  25th  of  Felmiary,  1862,  Just  one  week  after 
the  passage  of  the  Act  incorporating  the  Lexington  and 
Knoxville  Railroad  Company,  another  and  different 
company,  was  incorporated  by  the  name  of  the  Knox- 
ville, Oumberiand  Gf^  and  Lexingt<Hi  Railroad  Company: 
Acts   1861-2,  ch.   209,   §4. 

The  object  of  vhich,  as  appears  irom  said  section, 
was,  to  eatabUsh  oommanioation  by  railroad  "  between 
the  city  of  Knoxville,  Tennessee,  in  tiie  direction  of 
Tazewell,  Claiborne  County,  through  Cumberland  Gap, 
and  Lexington,  Kentucky." 

By  the  fifth  section  of  this  Act,  power  was  givea 
said  company  to  run  said  road  from  any  other  point 
in  Kentucky,  which  might  be  nearer  to  Knoxville  than 
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Lezingtoii;  provided  snch  point  bad  immediate  ndlroad 
oonnectioD  with  Lexington;  also,  to  ran  said  load  from 
any  point  on  the  East  Tennessee  and  Yii^inia  'Rail- 
TOfld,  which  might  be  nearer  Cumberland  Gap  than 
Knoxville. 

By  the  eighth  section  of  this  Act,  the  powers  and 
privileges  conferred  upon  the  Nashville  &  Louisville 
llailroad  Company,  by  An  Act  passed  9th  Febroary, 
1860,  were  ^ain  conferred  upon  the  Lexington  & 
EJioxville  Railroad  Company,  "to  enable  it  to  make  a 
railroad  communication  between  Knoxville,  or  some  point 
on  the  East  Tennessee  and  Yii^nia  Railroad,  nearer 
Cumberland  Gap  than  Knoxville,  in  the  direction  of 
Tazewell,  Claiborne  County,  through  Cumberland  Gap, 
and  Lexington,  Keatocky,  or  some  other  point  in  Ken- 
tucky, nearer  to  Knoxville,  or  some  point  on  the  East 
Tennessee  &  Yir^nia  Railroad,  nearer  than  Lexington, 
but  immediately  connected  with  it  by  said  road." 

Thus,  these  two  charters  granted  for  the  same 
general  purposes,  and  almost  identical  in  their  provis- 
ions, stood  until  the  month  of  May,  1863,  when  tlus 
following  order  was  made  by  the  Counly  Court  of 
Campbell  County,  (to-wit:)  "Ordered  by  tie  Court, 
that  the  Sheriff  of  Campbell  County,  open  and  hold  an 
election  in  the  several  districts  in  this  county,  on  the 
last  Saturday  in  June  next,  for  the  purpose  of  submit- 
ting to  the  people  of  this  county,  the  vote,  wh^er 
tiiey  will  authorize  the  Chairman  of  this  Court  to 
take  filfy  thousand  dollars  of  stock  in  a  railroad  to  be 
lud  out  &om  the  town  of  Knoxville,  Tennessee,  to 
Lexington    or    Danville  Kentucky,    by    issuing    county 
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bonds,  bearing  interest  at  the  rate  of  six  per  cent., 
payable  balf  je&rlj,  for  thirty  years;  provided  the 
next  Le^slature  vill  charter  a  railroad  from  the  city 
of  Knoxville  to  the  town  of  Danville  or  Lexington, 
Kentucky;  and  provided  the  Legislature  will  pass  a  law 
authorizing  the  Chairman  of  the  County  Court,  to  issue 
county  bonds,  payable  in  thirty  years,  bearing  interest 
at  the  rate  of  six  per  cent.,  pajrable  half  yearly;  and 
provided  also,  that  gaxA  railroad  passes  tbrongh  die 
County  of  Campbell." 

On  the  22d  of  December,  1863,  thereafter,  the  char- 
ter of  the  Lexington  and  Knoxville  Railroad  Company, 
was  amended  by  An  Act  of  that  date — Acta,  1853-4, 
ch.  324 — by  which  the  name  of  the  company  was 
changed  to  that  of  the  Knoxville  and  Kentucky  Riul- 
road  Company;  and  by  which  there  was  conferred  on 
it,  "all  the  powers  and  privil^es  necessary  for  the 
construction  and  use  of  a  railroad  from  the  G^  of 
Knoxville  to  the  Kentucky  line,  in  the  direction  of 
Cincinmiti,  Ohio,  or  Louisville  or  Lexington,  Kentucky, 
so  as  to  form  a  continuous  railroad  connection  between 
eaid  cities."  At  the  July  Term,  1854,  of  the  County 
Court,  for  the  County  of  Campbell,  the  following  order 
was  entered   of  record,   to-wit: 

"It  is  ordered  by  the  Court  *****  tJm^ 
the  Chairman  of  the  County  Court,  on  the  application 
of  the  President,  Directors  and  Company,  of  the  Knox- 
ville &  Kentucky  Railroad  Company,  cause  to  be  pre- 
pared and  issued  fifty  thousand  dollars  of  county  cou- 
pon bonds,  payable  thirty  years  after  date,  with  the  in- 
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tenet  payable  Bemi-annuajly,  at  the  county  tnasary,  and 
in  such  sums  u  aaid  President,  DirecttHrs  and  oompaoy 
may  desire,  which  said  IxMids  shall  be  in  full  dischai^ 
of  that  atnonnt  of  stock,  heretofore  directed  by  a  vote 
of  ihe  pe<^le  of  Campbell  County,  to  be  mibambed  i& 
the  said  ooi^mny,  and  which  issue  of  said  bonds  is 
hereby  ordered  in  pursuuiGe  of  said  vote  of  the  peo^ 
of  eaid  county." 

No  ^rther  steps  whatever,  seem  to  have  been  taken 
in  reference  to  said  subscription,  or  the  issoaoce  oi 
bonds,  until  the  first  of  April,  1867,  when  C.  M.  Mc- 
Ghee,  acting  as  the  Presidoit  of  the  Knoxville  and  Koi- 
tucky  Bailroad  Company,  caused  a  notice  to  be  served 
i^n  the  Churman  of  the  County  Court  of  Campbell 
County,  requiring  him  to  furnish  said  company  with 
fifty  thousand  dollars  in  the  bonds  of  said  county,  to 
be  expended   in   work   on  said  road,   in  said  county,  et& 

At  the  April  Term,  1867,  of  the  Countf  Court,  aa 
order  was  entered  of  record  redting  that  the  diairman 
had  been  notified  to  issue  the  bonds,  eto.,  and  direct- 
ing him  not  to  issue  sudi  bonds,  unless  compelled  by 
law  to  do  so. 

The  Chairman  having  refused  to  issue  the  b(Hid% 
atdd  Railroad  Company,  on  the  8th  of  May,  1867, 
presented  to  L.  C.  Hook,  one  of  the  Circuit  Court 
judges  for  the  State,  a  petition  for  a  writ  of  manda- 
mus, compelling  the  County  Coort  to  issue  said  bonds. 
-Upon  the  pres^tation  of  this  petition,  the  judge  w- 
dered  a  psemptory  writ  to  issue,  but  afterwards,  in 
pursuance  of   on  agreement   between   the    parties,    modi- 
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fied  the  order  and  directed  that  the  writ  stand  and  be 
treated  aa  an  alternative  writ,  returnable  at  the  next 
term  of  the  Circnit  Conrt  for  Campbell  Ooonty. 

At  ^e  next  term  of  the  ooart,  the  justices  filed 
titeir  answer  to  the  petition,  and  made  retnm  to  the 
writ;  afterwards  at  the  same  term  of  the  court,  the 
eause  was  heard  "upon  the  petition  and  exhibits 
thereto,  and  the  answer  of  the  defendants;"  when  it 
was  ordered  by  the  Court  tiist  a  peremptory  mandamus 
issue,  compelling  the  chairman  to  issue  bonds  of  the 
county  payable  to  the  relator,  pursuant  to  the  terms 
of  the  order  of  the  County  Court,  at  the  July  Term, 
1864. 

From  this  judgment,  the  justices  have  prosecuted  an 
appeal  to  this  court.  Many  questions  have  been  pre- 
sented for  Our  consideration;  but  in  the  view  we  have 
taken  of  the  case,  we  do  not  deem  it  necessary  to 
notice  all   of   them. 

The  relator  exhibits  with  the  petition  the  several 
orders  of  the  County  Court,  before  refeired  to,  and 
alleges  that,  in  pursuance  of  the  order  made  at  the 
May  Term,  1853,  an  election  was  held  in  said  county 
on  the  last  Saturday  in  June,  1853,  "which  resulted 
in  a  large  majority  in  fevor  of  taking  fifty  thousand 
dollars  of  the  stock  in  the  Knoxville  and  Kentucky 
Railroad  Company;"  and  "that  all  the  conditions  and 
provisions  contained  in  said  order,  ordering  said  elec- 
tion, have  been  fblly,  at  least  substantially  complied 
with."  That,  afler  the  work  upon  said  road  in  the 
county     of     Campbell,     had     commenced,    the     relator, 
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through  its  President,  had  made  a  formal  demand  in 
writing  upon  the  justices  composing  the  County  Coort^ 
to  furnish  to  the  relator  the  bonds  of  the  county  in 
accordance  with  the  vote  of  the  people  and  the  sub- 
sequent order  of  the  Coun^  Court,  the  only  result  of 
which  had  been  the  order  of  April  Term,  1867,  di- 
reotiog  the  Chairman  not  to  issue  the  bonds  unless 
compelled  by  law  to  do  so. 

In  their  return  to  the  writ,  by  way  of  answer  to 
the  petition,  the  justices  admit  that  work  had  com- 
menced on  said  road  in  Campbell  County;  and  aniong 
other    defenses,  insist: 

lirti,  That  the  order  of  the  County  Court  made 
at  tlie  May  Term,  1853,  was  wholly  unauthorized  hf 
law,  and  can  therefore,  have  no  binding  force  whatever. 
Secmd,  That  the  order  made  at  the  July  Term, 
1654,  directing  tlie  issuance  of  the  bonds  of  the  coun- 
ty was  unauthorized,  and  therefore  void. 

Third,  That  neither  the  order  of  May,  1653,  or 
the  election  holden  thereunder,  had  any  reference  what- 
ever, to  the  Knoxville  and  Kentucky  Railroad,  but  to 
another  and  different  road  to  be  thereafter  chartered 
by  the  Legislature;  and  therefore  the  relator  is  not  en- 
titled to   demand  or  recdve  the  bonds  of  the  county. 

Fourlh,  That  the  terms  and  conditions  of  the  order 
of  May,  1653,  and  of  the  vote  of  the  people  of  the 
county  in  June,  1863,  have  never  been  complied  with; 
and  therefore,  there  is  no  l^al  liability  resting  upon 
the  defendants,  to  issue  the  bonds  to  the  relator  or 
any  one  else. 
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This  stetfiment  of  tlie  case,  is  BufQdeDt  to  present 
the  questions  which  are  deemed  deca^ve  of  the  -  rights 
of   the   parties. 

It  is  Dot  denied  or  pretended,  that,  at  the  date  of 
the  order  of  election  of  May,  1863,  or  of  the  election 
in  June,  1853,  either  the  Knoxville,  Cumberland  Gap, 
and  Lexington  Railroad,  or  the  Iiexington  and  Kqoz- 
ville  Railroad,  afterwards  changed  to  the  KDOxville  and 
Kentucky  Railroad,  had  been  located  or  laid  out 
through  Campbell  county,  or  elsewhere;  and  if  the  order 
of  election,  had  any  reference  to  eitlier  road,  wc  are 
wholly   unable  to  discover  which. 

But  when  reference  is  had  to  the  order  itself,  and 
it  is  remembered  that  both  companies  had  been  diar- 
tered  by  the  previous  Legislature,  it  ia  very  apparent 
that  no  reference  was  had  to  either  road.  For  one 
of  the  conditions  upon  which  the  stock  was  to  be 
subscribed  as  expressed  in  the  order  itself,  is,  that  "flie 
next  Legislature  will  charter  a  railroad  from  the  city 
of  Knoxville  to  the  town  of  Danville,  or  Lexington, 
Kentucky." 

Then,  we  think  it  very  clear,  that  neither  company 
conld,  at  that  time,  claim  the  benefit  of  the  proposed 
subscription,  or  the  bonds  of  the  county,  even  if  the 
action  of  the  County  Court,  in  ordering  the  election 
or  the  proposed  subscription,  and  issuance  of  the  coun- 
ty bonds,  had  been  authorized  by  law. 

Counsel  for  the  relator  rely  upon  the  provisi<m8  of 
An  Act  passed  Jannaty  22d,  1852,  entitled  "An  Act 
to  r^iulate  county    sabscriptions    for  railroad  stock/'  as 
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(xmfernDg  power  upon  Uie  Oounty  Court  of  Oampbell 
CouBtj,  to  order  the  election,  snbeoribe  atock  in  nulroads, 
and  issue  county  bonds:    Acts  1861-2,  di.  117. 

It  therefore  becemee  necessarj  to  consider  ^e  pro- 
visioQB  of  th&t  statute.  Section  first  i»ovides,  that  "It 
shall  be  lawful  for  the  County  Courts  of  the  respective 
counties  in  this  State,  through  which  a  railway  or  rail- 
ways have  been  or  shall  be  located,  or  which  may  be 
eontigaons  thereto,  to  subscribe  stock  in  such  nulroad, 
or  any  such  railroad  oompaiiies,  through  their  Chairman, 
as  is  hereinafter  provided  for." 

Section  second  of  the  Act,  provides,  that,  before  any 
Coouty  Court  shall  be  permitted  to  subscribe  stock  in 
the  name  of  the .  county,  it  shall  be  its  duty  to  call  for 
the  approbation  of  the  l^al  voters  of  the  county,  by 
advertJaing  an  election  to  be  held  by  the  sheriff  of  the 
county,  ^ving  at  least  thirty  days'  notice  of  the  samc^ 
which  shall  specify  the  amount  of  stock  proposed  to  be 
taken,  and  when  payable;  and  if  a  majority  of  votes 
polled,  be  tot  subscription,  then  t^  ChairmaD  shall 
carry  into  effect  the  will  of  the  majority,  and  subscribe 
the  amount  of  stock  in  such  railroad  company  so  voted  (ae. 

The  power  to  make  the  anbsoription,  is  confaied  by 
the  first  section,  while  the  remainii^  sectitms  of  the 
Act  merely  prescribe  the  manner  in  which  the  power 
may  be  exercised.  By  the  first  section,  the  pow«T  ia 
conferred  upon  '•County  Couria  of  tbe  respective  coun- 
ties in  this  State,  through  which  a  railway  or  railwaya 
have  been  or  ehall  be  located,  or  whidi  may  be  o(M)- 
tiiruouB  thereto." 
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We  think,  that,  under  the  provisions  of  the  second 
sedion,  before  the  County  Court  -wbb  authorized  to  make 
the  proposed  subsmptiou,  it  is  indispensable,  the  notice 
of  tiie  election  should  not  only  specify  ttie  amount  oi 
stock  proposed  to  be  taken,  and  when  the  same  was 
payable,  but  also,  the  company  in  -which  the  same  was 
proposed  to  be  taken. 

This  Act  confers  no  authority  whatever,  upon  the 
County  Court,  to  issue  the  bonds  of  the  county,  for  the 
purpose  of  paying  for  the  stock  subscribed  by  it;  but 
contemplates  the  payment  of  the  subscription,  by  the 
collection  of  taxes   levied  for  that  purpose. 

It  does  not  appear,  that  the  order  of  election,  of 
May,  1853,  or  the  notices  thereof,  or  even  the  election 
Itself,  had  any  reference,  whatever,  to  any  proposed  bu1>- 
scription  of  stock,  either  in  the  Lexington  &  Knoxvi'lle 
Bailroad  Company,  or  the  Knoxvillc  &  Kentucky  Rail- 
road Company;  nor  can  we  even  infer,  from  the  record 
before  us,  tbat  such   was   the   ease. 

It  follows,  therefore,  the  action  of  the  County  Court, 
and  the  election  holden  in  pursuance  thereof,  were  un- 
anthoTized  by  tbe  Act  of  the  22d  January,  1852,  before 
referred  to,  and  the  relator  has,  by  virtue  thereof,  ac- 
quired no  right  to  the  proposed  subscription  or  bonds 
of  the  county.  But  the  counsel  for  the  relator  insists, 
that,  although  these  acts  may  have  been  unauthorized 
and  invalid  at  the  time  they  transpired,  yet,  by  the  Act 
of  February  18th,  1854,  ch.  182,  they  were  made  valid 
and  binding. 

Touching  the  question,  whether  such  unauthorized 
acUon  by  a  County  Court,  could,  by  a  subsequent  legis- 
39 
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lative  enactment  siich  as  this,  be  made  valid  and  bind- 
iDg  upon  a  county,   we  express  no  opinion. 

Conceding,  however,  that,  in  this  manner,  validity 
might  be  ^ven  to  anch  acts,  so  as  to  bind  a  oountf, 
we  will  proceed  to  examine  this  statate,  with  a  view 
to  its  operations  apon  the  rights  of  the  parties  in  this 
case. 

By  the  first  section  of  this  Act,  it  was  provided, 
that  the  several  counties  named  therein,  among  whid 
is  the  county  of  Campbell,  should  have  the  same  power 
and  authority  to  take  stock  in  a  railroad,  and  to  issue 
their  bonds,  as  had  been  granted  to  Lawrence  and  other 
counties,  by  An  Act  passed  February  28th,  1852,  entitled 
"An  Act  to  incorporate  the  Nashville,  Franklin  &  Co- 
lumbia  Rtulroad   Company." 

By  reference  to  the  Act  of  February  28th,  1852, 
referred  to,  it  will  be  seen:  It  is  provided  that  the 
County  Courts  of  the  counties  enumerated,  are  author- 
ized to  subscribe  for  whatever  amount  of  stock  in  any 
nulroad  company,  chartered  to  build  a  railroad  through 
said  counties,  or  either  of  them,  said  ooarts  may  deem 
expedient,  and  to  issue  the  bonds  of  the  counties,  for 
the  amount  of  stock  so  subsmbed;  promdtd,  the  ques- 
tion shall  first  have  been  submitted  to  the  votets  of 
the  county  which  it  is  proposed  shall  subscribe  stock, 
and  a  majority  of  such  voters  shall  have  decided  in 
favor  of  the  subscription  proposed.  And  section  14, 
provides  for  the  issuance  of  bonds,  whenever  a  majority 
of  the  voters  shall  have  decided  in  &vor  of  taking  the 
stock  proposed;  which  bonds  shall  be  delivered  to  the 
railroad  company  for  the  amoont  of  stock  so  taken. 
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It  is  not  insisted  that  any  election  has  been .  holden 
in  tiie  coun^  of  Campbell  under  the  authority  of  the 
Act  of  February  IStli,  1854.  Therefore,  no  right  to 
the  bonds  of  the  county,  is,  by  the  provisions  of  the 
first  section  thereof,  conferred  upon  the  Knozville  and 
Kentucky  Railroad  Company. 

By  the  second  section,  it  is  provided  "tliat  the  acts 
of  any  of  said  ooontles  in  voting  stock  in  railroads, 
and  to  ifisne  oonn^  bonds  for  the  same,  not  heretofore 
provided  for  by  law,  shall  hereby  be  declared  as  valid 
and  binding  as  though  said  acts  had  been  strictly  in 
accordance  Toth  law." 

Conceding  to  this  section  all  that  is  claimed  for  it, 
it  will  not  be  pretended  that  it  even  proposes  to  change 
the  terms  or  conditions  of  the  proposed  subscriptions  by 
the  county  of  Campbell. 

It  cannot  make  valid  and  binding  the  SUBSEQUENT 
action  of  the  County  Court  at  its  July  Term,  1854, 
directing  the  issuance  of  the  bonds.  All  that  can  be 
claimed  for  it,  is,  that  it  has  made  valid  and  binding 
the  action  of  the  Court  at  the  May  Term,  1853,  and 
the  election  holden  in  pursuance  thereof,  prior  to  the 
passage  of  the  Act.  What,  then,  was  tliat  action? 
The  county  of  Campbell  proposed  to  take  stock  in  a 
railroad,  "to  be  hud  out  from  the  town  of  Knoxville, 
Tennessee,  to  Lexington  or  Danville,  Kentucky,  by  issu- 
ing county  bonds,  bearing  interest  at  the  rate  of  six 
per  cent.,  payable  half  yearly,  for  thirty  years;  provided 
the  next  L^^ature  will  charter  a  railroad  from  the 
City  of  Knoxville,  to  the  town  of  Danville  or  Lexing- 
ton, Kentucky;    and  provided  the  Legislature  will  -pasn 
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a  law  authoriziog  the  Chairman  of  the  Connty  Court 
to  issue  coanty  bonds,  payable  in  thirty  years,  bearing 
interest  at  the  rate  of  six  per  cent.,  payable  half  yearly; 
and  provided,  also,  that  said  road  passes  through  the 
county  of  Campbell." 

Before  the  County  Court  could,  in  any  event,  be 
compelled  to  issue  the  bonds,  it  must  be  shown  that 
the  terms  and  conditions  of  the  proposed  subscription 
have   been   complied  ivith. 

The  relator  alleges  that  they  have  been  substantial- 
ly complied  with. 

It  is  not  insisted,  however,  that  the  next  Leg^latuie 
did  charter  a  railroad  "from  the  City  of  Knoxville  to 
tlie  town  of  Danville  or  Lexington,  Kentucky.  But 
the  relator  insists  that  this  condition  has  been  substan- 
tially complied  with,  by  the  passage  of  the  Act  of  the 
22d  December,  1853,  before  referred  to,  and  by  which 
the  name  of  the  Lexington  &  Knoxville  Railroad  Com- 
pany, was  changed  to  that  of  the  relator.  We  do  not 
think   this   proposition  can   be  maintained. 

By  recurring  again  to  the  terms  of  the  ori^nal 
charter,  it  will  be  seen  that  the  general  parpoee  of  the 
charter  was  to  establish  a  communication  by  railroad, 
"between  the  cities  of  Lexington,  Kentucky,  and  Knox- 
ville, Tennessee,"  and  the  power  was  conferred  upcm 
the  company  to  run  said  road  from  any  other  point 
in  Kentucky  which  had  immediate  railroad  connection 
with  Lexington;  and  by  the  eighth  section  of  the  Act 
of  February  25th,  1852,  before  referred  to,  power  was 
-  given  to  this  company,  "to  enable  it  to  make  a  rail- 
road  communication    between    Knoxville   or    some   other 
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point  on  the  East  Tennessee  &  Virpnia  Railroad,  near- 
er Cumberland  Gap  than  Knoxville,  in  the  direction  of 
Tazewell,  Claiborne  Count}',  through  Cumberland  Gap, 
and  Lexington,  Kentucky;  or  some  other  point  in -Ken- 
tucky nearer  to  Kuoxville;  or  some  point  on  the  East 
Tennessee  &  Virginia  Railroad,  nearer  than  Lexington, 
but  immediately   connected  with   it   by   railroad." 

While,  by  the  Act  of  22d  December,  1853,  before 
referred  to,  the  power  was  conferred  upon  said  compa- 
ny, "to  construct  and  use  a  railroad  from  the  City  of 
KnoxviUe,  to  the  Kentucky  line,  in  the  direction  of 
Cincinnati,  Ohio,  or  Louisville  or  Lexington,  Kentucky, 
ao  as  to  Ibrm  a  continuous  rulroad  connection  between 
said  dties." 

We  are  wholly  unable  to  perceive  any  material 
change  in  the  general  purpose  or  terms  of  the  charter, 
or  of  the  powers  conferred  upon  the  company,  by  the 
amendment  of  the  22d  December,  1853,  by  virtue  of 
which  it  con  be  mfuntained,  the  first  condition  in  tbe 
proportion  of  Campbell  County  to  take  stock,  has  been 
complied  with.  In  iact,  if  the  charter  has  been  sub- 
stantially, in  any  manner  changed,  by  that  amendment, 
the  change  is  not  so  nearly  in  accordance  with  the  con- 
ditions of  the  proposed  subscription,  as  are  the  terms 
of  the  original  charter;  notwithstanding  the  existence  o^ 
whi(^,  the  County  Court  of  Campbell  County  proposed 
to  take  stock  in  a  railroad  only  upon  the  condition, 
"the  next  Legislature  would  charter  a  road  from  Knox- 
ville  to  Lexington,   or  Danville,   Kentucky." 

It  is  sufficient  to  say,  that  the  amendment  of  the 
charter  of  the  Lexington  and  Knoxville  Railroad  Com- 
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panjr,  by  which  the  name  of  the  oompuiy  waa  changed, 
is  not  eveo  a  substantial  compliance  with  the  condidons 
of  the    proposed    subscription. 

The  first  eection  of  the  Act  of  February  18th,  1854, 
before  referred  to,  confers  no  authority  upon  the  Chair- 
man to  issue  the  bonds  of  the  county,  except  upon  the 
terms  and  conditions  prescribed  by  the  Act  of  Febru- 
ary 28th,  1852 ;  and  conceding  that  the  second  sectiim 
of  the  Act  of  February  18th,  1854,  did  make  valid 
the  action  of  the  County  Court,  in  ordering  the  elec- 
tion, and  the  election  holden  in  pursuance  thereof,  it 
only  made  valid  that  which  had  been  done,  and  did 
not  confer  upon  the  Chairman  of  the  Court  the  power 
to  do  other  acts,  otherwise  unauthorized  by  law,  or  to 
issue  the  bonds  as  proposed. 

Therefore,  the  second  condition  upon  which  the 
county  of  Campbell  proposed  to  take  stock  in  a  rail- 
road,  has   not  been   complied   with. 

The  order  of  the  County  Court,  of  July,  1864,  di- 
recting the  issuance  of  the  bonds,  was  without  authori- 
ty of  law,  and,  therefore,  of  no  binding  force  whatever. 

The  result  is,  the  relator  is  not  entitled  to  the 
bonds,  and  the  action  of  the  Circuit  Coiurt  in  award- 
ing a  peremptory  mandamus,  compelling  the  issuance  of 
said  bonds,  is  erroneous,  and  must  be  reversed,  and  the 
petition  dismissed. 
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James  Williams  vs.  Keitry  Adktss. 

1.  JUmowUo/ eaim/romStaieb>I)ulri«tOniirtqftli«UnUtdSlatiM.     Under 

the  Act  of  Congnn  of  17S9,  apmitjiDed  ia  «  Bttte  Court,  m&r  hare 
the  ouMe  removed  to  the  Diitrict  Coart  of  the  United  StatEa.  Upon 
his  briDgiughiinaelf  within  the  proTincnu  of  the  Act,  it  is  the  daty  of 
the  Btale  Conit  to  take  snratj  sikd  proceed  no  ftirther  with  the  cause. 

2.  SlMK.    Slata  Court  onti/  requirtd  to  determine  lie  a^ieiaiti  right  qf  re- 

tnoml  of  taut.  The  ddIj  question  for  the  State  Court  to  detenmoe 
when  an  applicadon  is  made  to  ramore  a  cause  to  the  IKatrict  Court,  is, 
whether  the  aipplioant  hu  brought  faiinsBlf  within  the  ftroTisioDs  of 
the  Act  of  Congren.  Upon  deciding  this  question  in  the  affirmative 
the  right  of  the  applicant  to  have  the  cause  tranaferred,  becomes 
absolute. 
2.  Bajex.  Same.  iStols  Court  eatmol  lax  aj^itant  mth  etat.  Upon  the 
gianling  of  the  application  hj  the  Stale  Court,  it  can  proceed  no  farther, 
with  the  cause.  And  a  judgment  hy  the  Court  for  the  cost  that  had 
aocraed  in  the  cause  against  the  applicant,  isenooeoosif  not  afaeoliUe- 
IjTttd. 
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At  the  December  Term,  1866,  the  Cdurt  granted 
the  application  of  James  Williams  to  remove  a  cause 
then  pending  in  the  Circuit  Court  of  CampbeU  county, 
against  him  to  the  District  Court  of  the  United  States; 
which  application  was  granted,  and  an  order  for  the 
transfer  made.  The  Court  gave  judgment  against 
Williams  for  all  the  costs  that  had  accrued  in  the 
State  Court  J  from  which  judgment  Williams  appealed 
to  this  Court.      Judge    L.  C.  HouE,  preuding. 

Baxtbe,    Champion  &  Ricks,  for  Williams. 
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Jaues    W.  Deaderick,  for  Adkins. 

Robert  McFabland,  Special  Judge,  delivered  the 
opinion  of  the  Court. 

The  defendant  in  error  brought  aa  action  of  taree- 
pass  against  the  plaintiff  in  error,  in  the  Circuit  Court 
of  Campbell  county.  The  plaintiff  in  error,  upon  en- 
tering his  appearance,  filed  his  application  to  have  the 
cause  removed  to  the  Circuit  Court  of  the  United 
States,  for  the  Distriet  of  East  Tennessee,  upon  the 
ground  that  he  was  a  citizen  of  the  State  of  Ken- 
tucky, and  the  defendant  in  error,  a  citizen  of  the 
State  of  Tennessee;  that  the  amount  involved  exceeded 
1500,  ezolu^ve  of  cost,  etc.  Upon  consideration  of 
the  application  at  Uie  next  term,  the  Circuit  Court 
being  of  opinion  that  the  plaintiff  in  error  had  brought 
himself  within  the  proviuons  of  the  12th  section  of 
the  Act  of  Congress  oi  1789,  granted  the  application, 
and  made  the  necessary  orders  for  the  transfer  of  the 
cause;  but  at  the  same  time  rendered  a  judgment 
against  the  plaintiff  in  error,  for  ^I  the  oosts  of  the 
cause  up  to  and  including  that  term  of  the  court,  and 
awarded  execution.  From  this  judgment  an  s^peal  in 
error   was  prosecuted  to   this  ooort. 

The  provisions  of  the  Act  of  Congre«  raferred  to, 
are,  that  when  the  party  applying  for  the  transf^ 
brings  himself  within  the  provisions  of  tbt  Act,  it 
shall  be  the  duty  of  the  State  Court  to  accept  the 
surety,  and  proceed  no  further  with  the  cause,  and 
that  upon  the  Sling  of  copies  of  the    process,    etc,    in 
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the  Federal  Coart,  the  cause  shall  theo  prooeed  in  the 
same  manner  as  if  it  had  heen  brought  there  by  orig- 
inal  process. 

The  Circnit  Coort  of  Campbell  coonty,  upon  the 
question,  whether  or  not  the  cause  should  be  transferred, 
had  no  discretion,  except  simply  to  determine  whether 
the  application  came  within  the  provisions  of  the  Act 
of  Congress.  Upon  deciding  this  question  in  the  af- 
firmative, the  right  of  the  plaintiff  in  ^ror  to  have 
Hie  cause  transferred  became  absolute. 

Upon  what  ground  then,  could  the  Court  render 
judgment  against  him  for  costs?  In  general,  the  right 
of  one  party  at  law,  to  recover  his  costs  &om  the  op- 
posite part;^,  reanlts  &om  bis  final  soocess  in  the  cause. 
This,  by  statute,  is  so  &r  modified  that  the  Court  may 
adjudge  costs  against  either  party,  as  terms  of  contin- 
uance,  etc:       Code,   sec.    2942-^3. 

It  is  provided  by  sec.  3220,  that,  if  any  case  shall 
occur,  not  directly  or  by  &ir  implication  embraced  with- 
in the  proviuons  of  the  law,  the  Court  may  make  such 
disposition  of  the  costs  as  in  its  sound  discretion  may 
seem  right.  This  has  reference  to  causes  where  it  be- 
oomea  the  duty  of  the  Court  in  disposing  of  the  cause 
to  adjudge  the  costs. 

The  judgment  for  costs  in  this  cause  cannot  be 
T^;arded  as  terms  for  granting  the  transfer,  for  the 
Court   had   no   discretion   in  the   matter. 

It  was  not  a  cause  where  the  law  required  the  Court 
to  adjudge  the  costs.  The  provisions  of  the  Act  are,  that 
when  the  application  is  made  in  conformity  therewith, 
the  State  Court  shall  proceed  no  furtiher,  and  upon  en- 
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tering  copies,  etc.,  in  the  Federal  Court,  ^e  canse  shall 
proceed  as  if  ori^nally  brought  there.  The  judgment 
for  costfi  in  Ijjius  cause  was  arbitraiy  and  clearly  erro- 
neous, if  not  void  absolutely.  The  Court,  until  the 
order  of  transfer  was  made,  had  jurisdicdon  of  Uie  par- 
ties, but  it  may  be  doubtful  if  the  Court,  at  this  stage 
of  the  case,  had  jurisdiction  of  the  subject  matter  of  costs. 

It  would  seem,  that  the  proeecutiou  of  this  appeal 
in  this  Court,  when  the  cause  was  transferred  to  the 
United  States  Court,  and  for  all  we  can  see,  may  be 
now ,  pending  there,  involves  a  conflict  of  jorisdictaon. 
But  this  is  probably  more  apparent  than  real.  The 
Circuit  Court  of  the  United  States,  in  such  a  cans^ 
ezercdse  no  appellate  jurisdiction,  and  oould  not,  proba^ 
bly,  in  any  mauner,  notice  this  Judgment  &r  cOEt& 
On  the  other  hand,  this  Court,  by  virtue  of  this  ap- 
peal, acquired  no  jurisdiction  of  the  cause.  But  this 
judgment  for  costs  was  final,  so  far  as  these  costs  are 
concerned,  and  the  end  of  the  cause  in  the  State  Court; 
and  to  enforce  it,  execution  was  awarded.  By  express 
provisions  of  the  statute,  any  party  to  a  judgment  or 
decree,  may  pray  and  obtain  an  appeal  there&om :  Code, 
sec.  3159.  We  think  the  plaintiff  in  error  had  a 
right  to  appeal  from  this  judgment.  Without  this  he 
might  be  without  a  remedy  for  this  plain  violation  of 
bis   legal   rights. 

The  judgment  of  the  Circuit  Court  of  Campbell 
Caimty  for  costs  will  be  reversed  and  vacated. 

Hawkins,  Judge,  said: 

I  think  the  judgment  for  costfi  is  clearly  erroneous 
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but  doubt  whether  it  is  snch  a  jadgm^it  as  from  which 
an  appeal  will  lie.  I  also  doubt  whether  this  Court 
caa  entertua  jurisdictdon  of  the  cause  for  aay  purpose, 
the  same  having  been  transferred  under  An  Act  of  Con- 
gress, to  the  Circuit  Court  of  the  United  States. 


Elizabeth  Siufsoh  daL  vs.  Joe.  Alexaitdeb  &  Wife. 


1.  Ckakcebt  Practice.     Infant  partUt,  miMf  bt  nuuU  d^mdanit.    Ar> 

AUos  of  land.  Land  im  fet  in  lieu  t^  dait«r,  A  bill  filed  for  the  pur- 
pose of  putitioimig  lands,  in  which  a  minor  or  minors  have  an  interest, 
and  also  to  vest  in  the  widow  a  title  in  fee  to  a  portion  of  the  land  in- 
cloding  the  mansion  house,  eqnal  to  a  cbOd'B  part  of  the  land,  in  lien 
ot  iamtt,  the  mluon  most  be  made  defendants;  and  it  will  be  error 
to  make  them  complainants  in  such  a  cause. 

2.  BaiCB.    Same.    Aligning  load  m  fie  to  mdov,  ui  liat  of  doaer.    Sal^ 

wtet  of  thi$  StaU  do  nat  proaide  for  tueh  exchange.  The  statDtes  of  this 
State  do  not  provide,  that  coutts  ma;  assign  to  the  widow,  any  portion 
of  her  husband's  lands  In  fee  simple,  in  lieu  of  dower,  even  thongh  it 
be  to  the  interest  of  the  heirs  that  the  same  should  be  done. 

3.  Qaeation  ntereed.    Whether  a  Court  of  Chancery,  under  its  general  pow- 

ers, may  make  the  change  in  the  inhnt's  real  estate,  or  not,  we  will  not 
now  determine. 

4.  Mdids    DKFXKDUns     knie    a    day   in    Court,    after    tAetr   majanti/. 

CoBira,  a»  io  eotnflainanla.  SEnora  ihmld  be  made  defendanti,. 
An  infant  defendant  has,  in  g^ieittl,  a  da;  given  him  after  he  attains 
his  miyori^,  to  set  aside  a  decree  against  him,  and  is  privil^ed  in  other 
respects,  beyond  an  adtdt;  bat,  according  to  the  general  practice,  an 
infimt  oamplainant  has  do  roch  priviltg^  and  is  as  much  bonnd  as  one 
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of  fiill  B^e.  So,  vliare  it  u  eooght  to  charge  Ihe  ml  eatate  of  mn  iiv- 
fant,  he  oQght  to  be  male  a  defendant,  and  not  a  complainEuit,  althon^ 
it  mij  be  hix  interest  lo  make  the  charge. 
6.  Gttabsiams  or  minobb  some  tu  nect  .^■iend  0/  mfaiU,  Oturt  may  r9~ 
nunu,  ic&m  tAe  interest  ij/'  %ezi  Jrimd  i*  antagoniMie  to  M(^n(.  In  thii 
Slate,  inbnlE  are  allowed  to  mie  and  defend,  b;  theii  guaidiana ;  atill 
he  ia,  in  all  respects,  the  next  friend  of  the  in&nt.  He  it  chaiged  with 
all  the  duties  and  liabilities,  Butgect  to  the  nme  restnuota,  and  bean 
the  Bame  relation  to  the  infant  and  the  auit,  as  if  he  had  been  described 
aa  the  nert  friend.  He  is  suliject  to  the  control  of  the  Court.  If  be 
&il  to  perform  his  duty,  or  has  an  interest  in  the  litigation  antagooistie 
to  that  of  the  infant,  the  Court  has  the  power  to  remove  him ;  and  it  ia 
its  duty  to  do  so,  and  appcont  another. 


FBOM  MONSOE. 


At  the  December  Term,  1867,  tbere  was  a  decree 
in  this  cause,  oonfirming  the  partition  of  the  land,  and 
giving  to  the  widow  a  portion  of  the  land  in  fee,  in 
lieu  of  her  dower.  From  which  there  waa  an  appeal 
to  this  Court,  hj  Jackson  and  Wi&,  and  one  of  the 
minors,  by  his  next  iriend.  Chancellor  Samd&l  B. 
fiooEBS,  presiding. 

Geobqe  Bbown,  for  complainants. 

VanDyke,  Cooke  &  VanDyke  and  Hicks,  for 
respondents. 

Advin  Hawkins,  J.,  delivered  the  opinion  <^  the 
Court. 

John  Simpson  died  intestate,  in  June,  1864,  being 
the  owner  of  a  large  real  estate,  and  leaving  his  widow 
and  nine  children  surviving  him. 
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On  the  9tli  of  May,  1866,  Elizabeth  Simpson,  the 
widow,  John  J.  Prather  and  his  wife,  Margaret  J.;  Da- 
rius B.  Jackson  and  wife,  Mary  E,;  together  with  Bow- 
man G.,  Martha  T.,  James  C,  David  F.,  Sarah  F. 
and  John  T.  Simpson,  filed  this  bill  in  the  Chancery 
Court  at  MadisoDville,  against  Joseph  Alexander  and 
wife,  Mary  C,  seeking  a  partition  of  the  real  estate  of 
the  intestate,  or  a  sale  of  the  same  for  partition,  and 
the  assignment  of  a  portion  of  said  land  to  the  widow 
in  fee  simple,  in  lien  of  dower. 

Complunant,  Elizabeth,  is  the  widow,  and  the  otber 
parties   are  the  heirs   at   law,   of  the   intestate. 

Six  of  the  complainants,  to-wit:  Bowman  G.,  Mar- 
tha T.,  James  C,  David  P.,  Sarah  F.,  and  John  T. 
Simpson,  are  minors,  and  are  made  complainants,  by 
John  J.   Prather,  who,  it  is   alleged,   is  thdr   guardian. 

The  bill,  among  other  things,  alleges  that  it  will  be 
deddedly  &r  the  benefit  and  interest  of  all  concerned, 
that  a  child's  part,  or  an  interest  equal  to  one  tentiL 
of  said  lands,  be  assigned  to  the  widow,  absolutely,  in 
lieu  of  dower,  and  prays  that  the  same  may  be  done, 
and  so  laid  off  as  to  include  the  mansion. 

The  defendants  answer,  admitting  the  alltgations  in 
the  bill,  and  join  in  the  prayer  thereof. 

At  the  June  Term,  1865,  of  said  Court,  a  decree 
was  pronounced,  directing  the  Master  to  hear  proof  and 
report  whether  it  was  to  the  interest  of  the  heirs  at 
law  of  the  intestate,  that  the  widow  should  take  ao 
interest  in  fee  simple  in  said  lands,  equal  to  a  child's 
part,  in  lieu  of  dower. 

Upon  the  statement  of  two  persons,  who  it  does  not 
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appear  were  sworn,  the  blaster  reported,  the  same  would 
be  to  the  interest  of  all  concerned. 

No  exceptions  having  been  filed  to  the  report,  it  was 
confirmed,  and,  thereupon,  the  Chancellor  proceeded,  by 
decree,  to  vest  ia  tlie  widow  a  iee  simple  estate  in 
one  undivided  tenth  part  of  all  the  lands  which  her 
husband  owned  at  the  time  of  his  death,  in  lien  of 
dower. 

Commisooners  were  appointed  to  partition  said  lands, 
who  proceeded  to  do  ho;  and,  as  appears  from  their 
report,  after  laying  off  tiie  lands  in  different  lots  in 
the  following  manner,  to- wit:  "by  writing  the  name 
of  each  heir  on  a  separate  ticket^  all  of  which,  »&et 
being  folded,  were  placed  in  a  hat  and  drawn  out  l^ 
Mrs.  Elizabeth  Simpson,  at  the  request  of  the  htin 
present,  and  the  guardian  of  the  minor  hdrs;  the  first 
drawn  name  being  entitled  to  share  No.  1,  (share  No. 
2,  being  assigned  to  Mrs.  Elisabeth  Simpson,)  the  next 
drawn  name  being  entitled  to  share  No.  3,  and  so  on 
until  all  were  drawn." 

And  in  this  way  allotted — 
To  Mrs.  M.  C.  Alexander  lot  No.  1, 397  acres  valued  at  |4,500 

"  Mrs.  E.  Simpson  " 

"  James  C.  Simpson         " 

"  Mrs.  Mary  J.  Prather  " 

"  Mrs.  M.  E.  Jackson     " 

"  Sarah  T.  Simpson        " 

"  John  T.  Simpson         " 

"  Martha  T.  Simpson      " 

"  Bowman  Q.  Simpson    " 

"  David  F.  Kmpson       " 


"  2,318    •• 

" 

"    4,000 

"  3,318    « 

" 

"    4,000 

«  4,321     ■■ 

" 

"    4,000 

•'  6,260    " 

" 

"    2,800 

«  «,320    " 

" 

•■    3,000 

"  7,480    « 

■' 

"    4,000 

"  8,360    •' 

" 

"    3,000 

"  9,364    " 

" 

"    3,000 

"10,366    " 

" 

"    5,000 
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From  vhioh  it  appears  that  the  ebare  allotted  to 
Mrs.  Bimpson  wafl  assigned  her  by  the  oommifieionere 
before  the  drawing,  and  was  not  drawn  for;  and,  not- 
withstanding the  great  inequality  in  the  estimated  value 
of  different  shares,  ranging  from  $2,800  to  $6,000,  die 
oommissioDers  took  no  steps  whatever,  to  equalize  the 
several  shares,  as  they  were    required  by  law  to  do. 

This  report  of  the  commiasioDers  being  also  onez- 
cepted  to,  it  was  likewise  confirmed,  and  a  decree  pro- 
noanced,  vesting  title  to  the  eevend  lots  in  the  persons 
to  whom  they  had  been  severally  allotted. 

The  CSiancellor  then  decreed  that  the  guardian  of 
the  minors  and  one  Johnson,  administrator  of  the  in* 
testate,  (who  is  no  party  to  the  suit)  pay  all  the  oosta 
of  the  oaase;  and  also  directed  the  Master  to  take 
proof,  and  report  what  would  be  a  reasonable  foe  fca 
complfunants'   solicitors. 

The  Master,  in  obedience  thereto,  reported  that 
$1,000  would  be  a  reasonable  fee  for  said  solicitors, 
and  on  the  next  day  after  this  report  was  filed,  being 
also  unexoepted  to,  it  was  oonfirmed;  and,  thereupon,  the 
Chancellor  decreed  that  "  the  personal  representatives 
and  the  guardian  of  the  minor  heira  of  the  sud  John 
Bimpson,"  pay  to  said  solicitors  the  sum  of  $1,000  "out 
of  the   assets  belonging  to  said  estates." 

The  personal  representatives  of  the  intestate,  John 
Kmpson,  were  no  parties  to  the  suit,  nor  in  any  man- 
ner before  the  Court,  consequently  could  not  be  bound 
by  the  decree  against  them;  and  the  only  practical 
effect  these  several  decrees  touching  costs  and  counsel 
foes  oould  have,  would  be  to    onerate   the  in&nts  with 
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tiie  entire  costs  of  the  cause,  iacluding  the  fees  of 
complainants'  solicitors,  amounting  in  the  a^^egate,  as 
appears  from  this  record,   to  the  sum   of   $1,214.05 

D.  B.  Jackson  and  wife,  and  one  of  the  in&nte^ 
Sarah  F.  Simpson,  by  her  next  friend,  D.  B.  Jackson, 
have  appealed   to  this   Court, 

Various  errors  have  been  assigned  in  argument. 

It  is  iusi&ted  in  the  first  place,  that  the  minors 
should  have  been  made  defendants  instead  of  complain- 
ants; and  the  cases  of  Davidson  va.  Bowden,  in  5 
Sneed,  and  Winchester  vs.  Winchester,  in  1  Head,  are 
relied  upon   as  authorites  in  support  of  this   proposition. 

The  case  of  Davidson  vs.  Bowden,  was  a  bill  filed 
by  purchasers,  seeking  to  be  discharged  from  a  purchase 
of  lands  sold  under  decree  of  the  Chancery  Court  at 
Manchester,  upon  the  ex  parte  petition  of  the  widow 
and  heirs  of   John   Bowden. 

Six  of  the  petitioners  were  minors,  and  petitioned 
by  their  mother,  who  was  represented  as  thdr  guar- 
dian. 

That  case  turned  upon  the  construction  of  the  Act 
of  1827,  eh.  64,  under  which  the  sale  purported  to 
have  been  made.  It  was  argued  that  the  proceeding 
should  have  been  by  bill  in  re^lar  form,  and  that 
the  infant  heirs    ought  to  have  been  defendants. 

The  Court  held,  that  these  objections  were  well 
founded.  But  it  must  be  observed,  that  the  Court  in 
that  case,  held  the  joining  the  intants  as  complainants, 
was  error,  because  of  the  provisions  of  the  5th  section 
of  the  Act  in  question,  by  which  it  is  required  that 
"suits  prosecuted   under   this  Act,   shall   be  conducted   as 
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other  suits  in  equity;"  and  Judge  McKinney,  who  de- 
livered the  opinion  of  the  Court,  id  diecusmng  this 
branch  of  the  case,  says:  "The  statute  in  terms,  pre- 
scribes that  the  mode  of  proceeding  shall  be  hy  bill 
in  equity,"  and  the  suit  is  to  be  conducted  as  other 
suite  ia  equity.  "In  all  cases  in  equity  where  it  is 
sought  to  afiect  the  interests  of  infiiDts,  and  more  especi- 
ally their  interest  in  real  estate  by  an  attempt  to  change 
it  or  to  make  petition  or  sale  thereof,  whether  the 
application  be  by  a  stranger  or  an  adult,  co-tenant  or 
others  claiming  a  right  to  do  so,  the  infants  ought  to 
be  made  defendants." 

The  case  of  Winchester  v».  Winchester,  was  an 
application  for  leave  to  file  a  bill  of  review,  to  re- 
view a  decree  of  the  Chancery  Court  at  Carthage, 
made  in  1829,  in  a  proceeding  for  the  sale  of  lands, 
also  purporting  to  have  been  instituted  under  said 
Act  of  1827,  ch.  54,  and  in  which  a  minor  had  been 
made  a  petitioner.  It  was  urged  that  this  was  error; 
and  this  Court  held  upon  the  authority  of  the  case  of 
Davidson  va.  Bowden,  before  referred  to,  that  it  was 
error  to  join  the  minor  with  the  adults  as  a  peti- 
tioner. 

But  the  proceeding  in  the  case  now  in  hand,  was 
instituted  under  a  different  and  subsequent  statute,  and 
one  which  does  not  prescribe  that  the  proceeding  shall 
be  by  bill  in  equity,  or  that  the  suit  "shall  be  con- 
ducted  as  other  suits   in   equt^r." 

Section  3262  of  the  Code,  provides,  that  "any  per- 
son having  an  estate  of  inheritance,  or  for  life  or  Jbr 
years  in  lands,  and  holding  and  being  in  poss.'ssion 
40 
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thereof  as  tenant  in  coiumoa,  or  otherwise,  with  otbers, 
18  entitled  to  partition  thereof,  or  sale  for  partition 
under  the  provisionB  of  this  chapter." 

Hy  Bection  3266,  concurrent  jurisdiction  of  partition 
caseB  under  that  chapter,  is  given  to  the  County,  Cir- 
cuit and  Chancery  Courts  of  this  State,  by  bill  or 
partition,  as  thereinafter  prescribed. 

The  statute  then  goes  on  to  prescribe  where  the 
bill  or  petition  may  be  filed,  what  it  shall  set  forth, 
who  shall  be  made  parties,  how  notice  shall  be  ^ven 
in  ease  all  persons  interested  do  not  join  in  the  bill 
or  petition,  how  the  petition  or  sale  shall  be  made, 
how   shares   of   unequal   value   shall   be  equalized,   etc. 

Instead  of  declaring  such  suits  "shall  be  conducted 
as  other  suits  in  equity,"  as  does  the  Act  of  1827, 
ch.  54,  before  referred  to,  this  statute  undertakes  within 
itself,  and  in  terms,  to  prescribe  the  manner  in  which 
they  may  be  conducted;  and  as  if  to  show  conclusively 
that  the  provisions  of  the  5th  section  of  the  Act  of 
1827,  were  not  intended  to  be  carried  into  the  Code, 
and  that  it  contemplated  proceedings  for  partition  or 
for  sale  for  partition,  might  be  instituted  and  conducted 
otherwise  than  as  other  suits  in  equity,  section  3274 
provides  that  "the  action  may,  however,  be  commenced 
by  filing  the  petition  or  bill,  and  issuance  and  servi« 
of  copy  and  summons,  or  making  publication  as  in 
other   Chancery  cases. 

The  language  of  the  statute  is  broad:  "Any  person 
having  an  estate  of  inheritance  *  *  *  *  ^th  others, 
is  entitled  to  have  partition  thereof,  or  sale  for  partition." 

By  this    statute,    the    Legislature   evidently   intended 
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to  confer  upon  all  parsons  having  an  estate  in  lands, 
with  others,  the  right  to  have  partition  of  the  aame. 
Suppose  all  the  owners  of  the  estate  are  minors,  are 
they  not,  under  the  provisions  of  this  statute,  as  much 
entitled  to  partition,  or  dale  for  partition,  as  though 
they  were  all  adults? 

Then,  any  person,  be  he  adult  or  minor,  "having 
an  estate  of  inheritance,"  etc.,  may  go  into  the  County, 
Circuit  or  Chancery  Court,  by  bill  or  petition,  and 
ask  that  the  same  be  partitioned  or  sold  for  partition. 
And  if  the  proceedings  be  conducted  in  the  manner 
prescribed  by  the  Code,  although  "not  as  other  suits 
in  equity,"  they  will  be  regular  and  valid. 

To  hold  otherwise,  it  seems  to  me,  would  be  doing 
violence  to  both  the  spirit  and  language  of  the  statute, 
and  to  deny  the  means  of  enforcing  a  right  clearly 
conferred   by   statute  upon   infanta  as   well   as  adults. 

Sections  3289,  2414,  of  the  Code,  provide,  that,  if 
dower  has  never  been  allotted  to  the  person  entitled 
upon  petition  for  partition,  the  same  may,  on  motion 
or  petition,   be   allowed   or   set  apart,   as  in   other  cases. 

So,  if  this  were  merely  a  petition  for  partition,  or 
sale  for  partition  and  assignment  of  dower  under  the 
provision  of  the  Code,  we  thuik  the  mere  fact  that 
the  in&nts  are  made  complainants  instead  of  defendants, 
other  questions  out  of  the  way,  could  not,  of  itself, 
make   any   difference. 

But  it  is  more.  The  bill  seeks  to  have  vested 
in  the  widow  a  title  in  fee  to  a  portion  including  the 
mansion,  equal  to  a  child's  part  of  the  lands  of  the 
ancestor,   in  lieu   of   dower. 
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This  IB  not  aathorized  by  the  statute,  nor  does  the 
statute  prescribe  the  manner  in  irhich  such  a  proceed- 
ing  may  be  conducted. 

Upon  the  death  of  the  husband,  intestate,  leaving  a 
widow,  or  testate,  and  the  widow  dissents  tbere&om; 
or  in  case  of  a  bequest  of  personalty  for  her,  and 
the  whole  of  her  husband's  property,  including  the 
bequest,  is  taken  to  pay  the  husband's  debt,  the  widow 
is  entitled  to  dower  in  one  third  part  of  all  the  lands 
of  which  her  husband  died  seized  and  possess^,  or 
of  which  he  was  equitable  owner,  and  in  lands,  mort- 
gaged, or  conveyed  in  trust  to  pay  debts,  in  case  the 
husband  die  before  the  foreclosure  of  the  mortgage, 
or  sale  under    the  trust  deed. 

And  this  third  part  shall  be  and  inure  to  her 
own  proper  use,  benefit  and  behoof  for  and  during  the 
term   of   her  natural   life. 

She  is,  by  operation  of  law,  entitled  to  one  third 
of  ber  husband's  lands,  and  upon  the  same  being  as- 
signed to  ber,  she  may  be  invested  with  an  estate 
therein  for  life  only:  Code,  sec.  2389,  and  following 
sections. 

In  case  of  sale  for  partition  with  ber  assent,  her 
estate  may  be  sold  with  the  rest  and  the  value  there- 
of paid  over  in  gross,  or  the  proper  proportion  of 
the  fund  invested  and  the  income  paid  over  to  her 
during  the  continuance  of  the  estate:  Code,  sees. 
3305,  3307. 

As  before  intimated,  the  stetute  nowhere  provides 
that  any  court  may  assign  to  the  widow  any  portion 
of   the  husband's   lands  in  fee  simple,   in   lieu  of  dower, 
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even  tbongh  it  be  to  the  interest  of  the  heirs  that 
the  same  should  be  done.  Whether  a  Court  of  Chan- 
cery under  its  general  powers,  may  do  so  or  not,  ^re 
will  not  now  determine,  but  be  this  as  it  may,  inas- 
much as  the  statute  does  not  prescribe  the  mode  of 
proceeding  in  such  a  case,  it  must  be  conducted  as 
other  suits  in  equity. 

Infants  because  of  their  supposed  want  of  discre- 
tion, are  regarded  as  incapable  of  protecting  their 
own  rights,  or  of  correctly  determining  what  would  be 
beneficial  or  prejudicial  to  their  interests.  An  infant 
defendant,  has,  in  general,  a  day  given  him  after  at- 
taining twenty-one,  to  show  cause  if  he  can,  against 
the  decree,  and  is  in  some  other  respects  privileged 
beyond  an  adult;  but,  according  to  the  general  practice, 
an  infant  complainant  has  no  such  privilc^,  and  is  as 
much  bound  as  one  of  full  age.  Therefore,  in  all 
cases  in  equity  in  which  it  is  sought  to  chaige  the 
real  estate  of  the  in&nt,  he  ought  to  be  made  a  de- 
fendant and  not  a  complainant,  although  he  may  be 
interested  in  the  charge  when  raised:  Danl.  Ch.  PI. 
and  Pr.,   Vol.    1,   pages   92-^. 

Joining  the  infants  as  complainants  in  this  case, 
constitutes  such  error  as  for  which  the  decree  of  the 
Chancellor  must  be  reversed:  Davidson  va.  Bowden, 
5  Sneed ;    Winchester  vs.  Winchester,   1   Head. 

It  is  also  insisted,  and,  as  we  think,  correctly,  that 
it  was  error  to  allow  the  suit  to  be  prosecuted  in  the 
names  of  the  in&nt  complainants,  by  their  guardian,  who 
was    himself   a  complainant,  and  whose    interest  in  the 
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subject  matter  of  the  litigatioD  is  aotagonistic  to  the 
intCTests  of  the  iafants,  even  though  they  might  properly 
be   made  complainants. 

Although  in  general,  an  in&nt  is  capable  of  main- 
taining a  suit,  yet  be  is  incapable  of  doing  so,  without 
the  assistance  of  some  other  person,  and  such  person  is 
called  the  next  friend  of  the  infant;  and  although  the 
practice  of  allowing  an  infant  to  sue  by  his  guardian, 
describing  him  as  Buch,  has  prevailed  in  this  State,  still 
he  IB,  in  all  respects,  the  next  friend  of  the  infant. 
He  is  charged  with  all  the  duties  and  liabilities,  subject 
to  the  same  restraints,  and  bears  the  same  relation  to 
the  infant  and  the  suit,  as  though  he  had  been  do- 
scribed  as  the  Tiext  friend  of  the  infiint.  And  because 
of  the  supposed  incapacity  of  the  infant,  it  is  his  du^ 
sedulously  to  watch  and  protect  the  interests  of  the  in- 
fiint involved  in  the  litigation.  He  is,  in  the  conduct 
of  the  suit,  subject  to  the  control  of  the  Court.;  and  if 
he  fail  to  do  his  duty,  or  if  any  other  sufBcient  ground 
be  brought  to  the  knowledge  of  the  Court,  as,  if  he 
have  an  interest  in  the  subject  matter  of  the  litigation 
antagonislic  to  the  interests  of  the  infant,  the  Court  not 
only  has  the  po*er,  but  it  is  its  duty,  to  remove  him 
and  appoint  another,  who  may  be  more  fiiithful,  or  not 
subjected   to  a  similar  temptation. 

"Were  the  rule  otherwise,  inasmuch  as  the  Court,  in 
favor  of  infants,  will  permit  any  person  to  institute  suits 
on  their  behalf,  the  ends  of  justice  might  be  defeated, 
and  iniquities  perpetrated  by  enabling  a  party  whose 
interest    in   the    litigation    may    be    antagonistic    to  the 
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interest  of  the  infant,  by  assuming  the  office  of  ne:d 
/rUnd,  to  bring  the  ia&at  before  the  Court,  merely, 
under  the  iorms  of  law,  to  rob  it  of  its  just  rights, 
ani]  at  the  same  dme  acconiplisb  his  own  avaricious, 
selfish  purposes. 

Other  errors  have  been  assigned,  and  other  ques- 
tions discussed,  in  argument;  but,  in  the  view  we  have 
taken  of  this  case,  we  do  not  deem  it  necessary  to 
notice  them   further. 

The  several  decrees  of  the  Chancellor  will  be  re- 
versed, and  the  cause  remanded,  with  directions  that  the 
infants  be  made  defeadants,  and  some  suitable  person 
appointed  guardian   ad  litem  for  them. 

McClaih,  J.,  said: 

While  I  fully  concur  in  the  decree  which  has  been 
pronounced  in  this  cause,  I  do  not  concur  in  that  por- 
tion of  the  opinion  which  has  been  delivered,  which 
holds  the  rule  as  laid  down  in  Davidson  vs.  Bowden, 
5  Sneed's  Rep.,  in  reference  to  making  infants  parties 
defendants  iustead  of  complainants,  when  it  is  sought 
to  aflbct  their  interest  in  real  estate,  to  have  been  chang- 
ed by  le^lation  since  the  passage  of  the  Act  of  1827, 
ch.  54. 

On  comparing  the  several  original  Acts  bearing  on 
the  subject,  with  the  Code,  I  think  do  change  wa-t 
intended  by  the  Legislature.  In  the  case  of  Davidson 
va.  Bowden,  the  correct  rule  is  laid  down,  and  the 
present  case  furnishes  an  illustration  of  the  value  of 
the   rule. 
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Andbews,  J.,  said: 

In  this  cause,  I  concur  in  the  result  arrived  at  in 
the  opinion  of  the  Court  delivered  by  Judge  Hawkins. 
But  I  do  not  concur  in  the  reasoning  of  that  opinion 
in  regard  to  the  necessity  of  making  infants  parties 
defendant,  nor  in  the  exposition  there  given  of  the 
meaning  of  our  etatutes.  In  my  opinion,  suits  like 
the  present,  are  to  be  conducted  like  "other  suits  in 
equity j"  and  in  all  suits  in  equity;  itt  which  it  is 
sought  to  make  sale  or  partition  of  the  land  of  an  in- 
&nt,  or  to  fix  any  charge  upon  his  land,  the  in&nt 
ought  to  be  made  a  party  defendant,  unless  some  im- 
perative necessity  or  exceptional  reason,  ari^ng  in  the 
particular  case,  requires  him  to  be  a  complainant.  It 
is  a  rule  founded  on  the  fact  that  the  Court  can, 
usually,  much  more  certainly  and  effectually  protect  the 
interest  of  the  infant,  as  a  defendant,  than  as  a  com- 
plainant. But  I  am  not  prepared  to  say,  that  a  case 
might  not  arise,  in  which  the  infants,  or  a  portion  of 
them,  might  not  properly  be  made   defendants. 
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Isaac    Lowe,  Shebifp,  vs.  Mary  A.  Traynor  et  al. 


1.  Cbakcery  PBACnCE.     Ffrdici  0/  jury  <ra  an  iime  0/ Jad,  only  advisoiy 

to  lie  Ccart.  The  OmH  may  duregard  the  mme.  The  verdict  of  a 
juiy  as  on  an  iwue  of  Tuct  aubraitted  lo  ihem  bj  the  Chancellor,  U  onljr 
advisor;  nnd  designed  only  to  aBsiiit  ibe  Chancellor  in  finding  the  facta. 
Ilehai  (he  right,  and  it  in  his  duly  lo  disregard  the  finding  of  the 
jurj,  if  the  same  was  not  authoriied  by  ihe  mles  governing  CourCa  of 
Chancery. 

2.  Sake.    Same.    The  finding  of  an  isme  of  fact  in  Chaneeiy,  Ib  not  ai  ob- 

ligatory upon  the  Conrt  as  the  verdict  ol  a  jniy  npon  an  imue  at  eom- 
nicn  Inwi  but  it  haamuch  weight,  and  will  be  atutainedcnlesB  it  clearly 
appean  to  be  oniup'-orted  by  pnxif. 
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At  the  August  Term,  1867,  the  Chancellor  directed 
an  iRsne  of  &ct  to  be  made  up  ia  this  cause.  A 
jury  was  impaneled  to  try  the  issue,  who  failed  to 
agree;  and  at  the  February  Term,  1868,  another  jury 
was  impaneled  to  try  the  issue  between  the  parties,  by 
order  of  the  Conrt  at  the  laat  term.  The  jury  found 
for  the  complainant,  and  a  decree  was  entered  in  his 
&vor;  fiY)m  which  decree  respondents  appealed  to  this 
Court.       Chancellor   Dan    C.   Teewhitt,   presiding. 

J.    H.    Gattt,   for  complainant. 
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John  B.  Hayle  and  P,  B.  Maypield,  for  res- 
pondents. 

Alvis  Hawkiss,  J.,  delivered  the  opinion  of  the 
Court. 

It  appears  from  the  record  in  this  cause,  that,  on 
or  about  the  30th  of  October,  1861,  Mary  A.  Traynor, 
as  executrix  of  her  deceased  husband,  recovered  a 
judgment  against  Wm.  J.  Campbell,  and  P.  J.  R. 
Edwards,  before  a  justice  of  the  peace  for  Bradlef 
county,  for  about  the  sum  of  $229.82  and  costs;  up- 
on wliich  a  fi.  fa.  vraa  issued  and  came  to  the  hands 
of  camplainant  as  sheriff  of  said  county,  who  by  virtue 
thereof,  collected  the  full  amount  of  the  judgment 
about   the   29th   day  of    February,   1862. 

Afterwards,  on  the  3d  day  of  May,  1866,  the 
plaintif}'  in  the  execution  caused  a  notice  to  be 
served  upon  the  complainant,  notifying  him  that,  on  the 
10th  day  of  May,  1866,  she  would  move  the  Cirouit 
Court  of  Bradley  county,  for  a  judgment  against  him 
and  his  sureties  as  sherifl,  upon  the  ground  that  he 
had   failed   to  pay   over  the  mon^  so  collected  by   him. 

Thereupon,  the  complainant  filed  this  bill  to  enjoin 
the   further  prosecution  of   said   motion. 

The  complainant  alleges,  that,  on  the  day  he  col- 
lected the  money,  he  paid  the  same  over  to  John  F. 
Rogers,  vrho  was  the  son-in-law  and  agent  of  the 
plaintiff  in  the  execution,  and  attended  to  her  business 
for  her;    and   that  he   knows  of  no  means  by  which  h« 
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can  prove  the  payment  of  the  money,  except  by  the 
oaths  of  Mrs.  Traynor  and  her  eon-in-law,  Rogers, 
who  he  charges  have  combined  against  him  for  the 
purpose  of  defraunding  him. 

Mrs.  Traynor  aad  Rogers,  are  both  made  defendants, 
and  required  to  answer  under  oath. 

Rogers  in  his  answer,  positively  denies  that  com- 
plainant ever  paid  him  any  portion  of  the  money  col- 
lected  upon   said  execution. 

Mrs.  Traynor,  in  her  answer,  swears  she  has  never 
received  any  portion  thereof  from  any  one ;  and  says 
that  if  Rogers  ever  collected  the  same,  or  any  portion 
thereof,  she  never  heard  of  it,  and  that  she  does  not 
believe  the  allegation  is  true.  They  both  admit  the 
agency  of  Rt^rs,  as  chained. 

At  the  August  Term,  1867,  of  the  Chancery  Court 
at  Cleveland,  tlie  cause  coming  on  to  be  heard,  the 
Chancellor  directed  that  an  issue  of  fact  be  made  up, 
to  ascertain  whether  the  complainant  had  collected  and 
paid  over  the  money  mentioned  in  the  pleadings,  to 
Mrs.  Traynor  or  to  Rogers,  as  her  agent,  and  that  the 
same  be  tried  by  a  jury.  Thereupon,  a  jury  was 
empaneled  to  try  the  issue,  when,  failing  to  agree,  were 
discharged,  and  the  cause  continued. 

At  the  next  term  of  the  Court,  the  cause  came  on 
again  to  be  heard,  when  another  jury  was  empaneled 
"to  try  the  issue  joined  between  the  parties,  by  order 
of   the   Court  at   the  last  term." 

The  jury  found,  by  their  verdict,  that  the  complain- 
ant bad  p^d  the   money   collected   by   him  on   the  exe- 
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cutioD  to  Mrs.  Trayaor,  or  to  Bc^rg,  as  ber  agent, 
as  alleged  in  the   bill. 

Thereupon,  the  Chancellor  decreed  that  said  motion 
be  perpetually  enjoined,  and  that  defendants  pay  the 
costs. 

The  defendants  applied  to  the  Chancellor  to  set 
a.<ude  the  verdict  and  grant  a  new  trial,  which  was 
refused.  To  reverse  the  decree  of  the  Chancellor,  the 
defendants   have  appealed  to  this    Conrt. 

We  think  the  decree  of  the  Chancellor  clearly  er- 
roneous. 

The  bill  alleges  the  payment  of  the  mon^  to 
Rogers. 

This  allegation  is  positively  denied  by  Rogers  ia 
his  answer.  Mrs.  Traynor  says  she  never  received 
the  money,  and  has  no  knowledge  of  Rogers'  having 
received  it,  and  does  not  believe  that  he  had  done  so. 

The  proof  shows  that  complainant  was  r^arded  as 
a  prompt  officer,  and  afler  he  had  collected  the  money, 
about  dark  on  the  same  day,  he  left  the  office  of  Mr. 
Gaut,  in  the  town  of  Cleveland,  in  which  both  the 
defendants  lived,  with  the  money  in  his  hand,  saying 
he   was  going  to   pay  it  over  to  Mrs.   Traynor. 

The  proof  also  shows  that  Mrs.  Traynor  was  vigi- 
lant  in  her  attention   to  doubtful    debts. 

The  bill  alleges,  and  the  answers  admit,  that  Mrs. 
Traynor  had  made  no  application  to  complainant  for 
the  money,  until  about  the  Fall  of  1865,  or  during 
the  Winter  following ;  but  the  respondents,  by  way  of 
explanation,   say,    their    failure    to  call    on    complainant 
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BOODer  for  the  money,  was  owing  to  the  condition  of 
the  country   and  of   the   currency. 

This  is  substantially  all  the  evidence  upon  which 
complainant  relies  to  overtuni  the  answer  of  the  de- 
fendants, and  to  sustain  the  allegations  of  the  bill. 

We  cannot  say  there  is  no  evidence  to  support  the 
verdict  of  the  jury;  but  it  certainly  falls  far  short  of 
fulfilling  the  requirements  of  the  rule,  that,  to  over- 
throw an  answer  responsive  to  the  bill,  the  allegation 
in  the  bill  must  be  supported  by  the  evidence  of  two 
witnesses,  or  what  is  equivalent  thereto,  one  witness 
with   corroborating  circumstances. 

The  issue  of  fact  was  made  up  and  submitted  to  a 
juiy  under  the  direction  of  the  Chancellor,  upon  his 
own  motion,  and  not  upon  the  application  of  either 
party. 

Without  expressing  any  opinion  as  to  the  effect  of 
a  verdict,  in  case  an  issue  be  made  up  and  submitted 
to  a  jury  upon  the  application  of  either  party,  as  pro- 
vided for  in  the  Code,  we  arc  satisfied  that,  in  cases 
like  this,  we  must  treat  the  case  as  though  the  facts 
had  been  fonnd  by  the  Chancellor  without  the  aid  of 
a  jury.  , 

The  action  of  the  jury  was  only  advisory,  and  de- 
signed merely  to  assist  the  Chancellor  in  finding  the 
facts.  And,  although  questions  do  arise  touching  which 
verdicts  of  juries  in  a  Chancery  Court  are  entitled  to 
much  weight,  yet  in  cases  like  the  present,  he  is  not 
in  any  manner  bound  by  their  verdict.  He  has  the 
right,  and  in  this  case  it  was  clearly  his  duty  to  have 
disregarded  the    verdict,    and    to    have    found   the   fects 
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contrary  thereto,  for  the  reason  the  same  was  not  au- 
thorized by  the  rules  governing  courts  of  Chancery. 
Ghiss  vs.  Mason  and  Wife,  4  Sneed,  508 ;  Orgain  w. 
Ramsey,  3  Hum.,  580;  Timmons  vs.  Garrison,  4  Hum., 
148. 

In  the  latter  case,  the  Court  held  that  "the  find- 
ing of  an  issue  of  fact  in  Chancery,  is  not  as  ohliga- 
tory  upon  the  Court,  as  is  the  finding  of  a  verdict 
upon  as  is.'iue  at  commou  law,  but  still,  it  has  much 
weight,  and  will  he  sustained,  unless  it  appears  satis- 
fectorily  to  be  unsupported  by  proof." 

But  this  rule  must  be  understood  in  a  limited  or 
c|uali6ed  sense,  and  as  being  applicable  in  its  greatest 
force,  to  issues  depending  upon  such  questions  as  the 
credibility   to  be   given  to   witnesses,  etc. 

But  there  is  no  such  question  in  this  case,  and  the 
verdict  of   the  jury   is    not    supported   by   the  evidence. 

The  decree  of  the  Chancellor  must  be  reversed,  and 
a  decree  entered  in  Jitvor  of  the  respondent,  Mary  A. 
Tray  nor.  Executrix,  etc.,  against  the  complainant  and 
his  sureties  in  the  injunction  bond ,  for  the  amount  of 
money  collected  on  the  execution,  with  damages  and 
costs. 


SEPTEMBER  TERM,  1869. 


Gate  &  Neil  n.  Blair,  Adm' 


Gate    &  Neil    vs.   Blaib,    Adm'b. 

1:  IiXEGAi. '  OHTRACTS.  When  Ike  ilUgaliii/  u  thoan  by  Ch«  plaintiff,  the 
eotaitviU  repel  Aim.  ThtnUe  it  different  in  rtgard  to  avoidant.  If  the 
plaintiff  afHat  (lie  cnfcrcemeiit  at  an  illegal  contract,  which  appears  in 
his  declaraiion,  it  it  ilie  duly  of  thH  Court  to  repel  Iiim,  npon  Krounds 
of  public  policy.  The  rule  iit  difierent  where  the  illegality  of  the 
contract  ib  declared  hy  tlie  defendant. 

2.  8aub.  Same.  Oovrt  triU  dismieg  tuit.  If  the  note  sued  on  eihibilg  on 
ill  face  an  illegal  contract,  and  had  been  csecnted  in  conaderation  for 
a  preexisting  note,  llie  pluntiff  cannot  recover  the  amount  of  the  first 
note,  and  intereM  thereon.  The  Court  should  hare  disiniased  ihe  suit 
brought  upon  the  note. 


FROM  BRADLEY. 


The  note  saed  on  in  this  case  was  executed  on  the 
18th  of  January-,  1862,  bearing  interest  on  its  face  at 
the  rate  of  ten  per  cent,  per  annum.  Upon  the  execu- 
tion of  the  note  sued  on,  the  plaintiff  delivered  up 
a  note  that  'was  due,  and  bearing  interest  at  the  rate 
of  six  per  cent,  per  annum.  At  the  September  Term, 
1866,  there  was  a  judgment  for  the  plaintiff  for  the 
amount  of  the  note  and  six  per  cent,  thereon.  The 
defendants  appealed  to  this  Court.  A.  Blizzahd, 
Special  Judge,  presiding. 

Hayle  &   Maypield,   for  plaintiff  in  error. 

J.  H.  Gatjt,  for  defendant  in   error. 

Alvin  Hawkiss,  J.,  delivered  the  opinion  of  the 
Court. 
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The  note  sued 'on  in  this  action,  is  for  $1,562,  and 
upon  its  face  bearing  interest  at  the  rate  of  ten  per 
cent,  per  annum.  At  the  date  of  the  note,  18th  Jan- 
uary, 1862,  six  per  cent,  per  annum  was  the  lawful 
rate  of  interest  More  was  unlawful,  and  usurious,  and 
the   receipt  thereof  an   Indictable  offense. 

The  plaintiff'  brings  into  Court  and  seeks  the  en- 
forcement of  a  contract  illegal  on  its  &ce,  and  sets  out 
the  illegality  in  his  declaration.  No  court  will  lend 
its  active  aid  to  a  plaintiff  to  enforce  a  contract  con- 
taining on  its  face  illegal  stipulations;  and  where  he, 
himself,  discloses  the  illegality  of  the  contract,  it  is  the 
duty  of  the  Court,  upon  grounds  of  public  policy,  to 
repel  the  plaintiff.  The  rule  is  different,  where  the 
illegality  of  the  contract  is  disclosed  by  the  defendant: 
6  Humph.,  277;     8  Humph.,  605,  415. 

Upon  the  trial  in  the  Circuit  Court,  the  Judge 
charged  the  jury,  among  other  things,  in  substance: 
that  if  the  note  sued  on,  was  given  in  consideration  of 
another  and  pre-existing  note,  the  plaintiff  would  he 
entitled  to  recover  the  amount  of  the  note,  with  inter- 
est thereon,  at  the  rate  of  six  per  cent,  per  annum, 
from   the  date   of  its   maturity.       This   was  erroneous. 

Instead  of  the  plaintiff  being  entitled  to  a  recovery 
upon  the  note  sued  on  and  described  in  the  declaration, 
it  was  the  duty  of  the  Court  to  have  dismissed  the 
suit.  And,  inasmuch  as  the  plaintiff  in  the  court  I»>- 
low,  has  recovered  a  decree  against  the  defendants  in 
a  court  of  chancery,  for  the  amount  of  his  debt,  with 
lawful  interest,  the  judgment  of  the  Circuit  Court  will 
be  reversed,   and   the  suit  dismissed. 


SEPTEMBER  TERM,  1869. 


George,  Adm'r,  etc  a*.  Alexander  tt  alt. 


Geobge,  Adu'r,  etc.,  t».  Alexander  d  ah. 

1,  New  Trial,      JWHsdietian  (/  Chxxtern  Court,  loAere  aceideal  or  fraud 

irUa-eeiix.  Court  aUl  not  ffraal  new  trial,  vthere  lAe  injitrg  restdU  from 
tit  jixgUyence  of  pariUs.  Courls  of  Chancery  will  not  grant  a  new  trial 
At  law,  o[  take  jurisdiction  tu  try  a  cause,  after  a  judgment  at  law,  un- 
less it  nppcar  that  complainant  failed  to  make  hia  defense,  or  lost  hi£ 
remedy  at  law,  throDgh  accident,  mistake  or  fraud,  unmixed  with  neg. 
ligence  on  his  part.    Mere  ignorance  of  a  defense,  is  not  sufficient. 

2.  End  of  Littqation.      Negligeinx  of  pfwtin  in  makia^  and  preparing 

their  mtaa,  not  to  be  ttuxaragcd.  There  must  be  an  end  to  litigation  ; 
and  negligence  of  the  parties  in  making  defense,  or  in  the  preparation 
of  their  causen,  must  not  be  encouraged. 


At  the  May  Term,  1868,  there  was  a  judgment  for 
the  complaioaDt;  from  which  respondeni^  appealed  to 
this  Court.       Chancellor   Dan.  C.  Tbewhitt,   presiding. 

VanDyke,  Cooke  &  VanDyke,  for  complainant. 

J.  H.  Gaut,  Briant  &  Richmond,  for  respondents. 

Alvin  Hawkins,  J.,  delivered  the  opinion  of  the 
Court. 

The  decree  of  the  Chancellor   is   erroneous.      A  court 
of  chancery   will   not  grant  a  new  trial   at    law,  or  take 
41 
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jurisdiction  to  try  a  cause,  after  judgment  at  law,  un- 
less it  appear  that  the  complainant  failed  to  make  de- 
fense, or  lost  his  remedy  at  law,  through  accident, 
mistake  or  fraud,  unmixed  witli  any  negligence  on  bis 
part.       Mere  ignorance  of  a  defense,   is   not  sufficient. 

The  gromid  relied  on  in  this  case,  is,  that  the  de- 
fense was  not  discovered  until  after  the  judgment  at 
law. 

Parties  must  be  held  to  a  preparation  for  the  trial 
of  their  causes;  and  when  judgments  are  obtained 
without  aondent,  mistake  or  fraud,  unmixed  with  negli- 
gence on  the  part  of  the  complainant,  they  must  be 
held   as   conclusive. 

There  must  be  an  end  to  litigation;  and  negligence 
of  parties  in  making  defense,  or  in  the  preparation  of 
their  causes,  must  not   be  encouraged. 

The  defense  now  sought  to  be  set  up,  was  as  a^-aiU 
ablc  at  law   as   in   equity. 

I^et  the  decree  be  reversed,  and  the  bill  dismissed, 
with   costs. 


SEPTEMBER  TERM,  1869. 


C.  &  J.  Gnves  m.  Suran  Filzgersld. 


C.   &   J.   GhAVES    vs.   ScSAN   FlTZGEBALD. 

1.  WmesB.     When  ertdilniUg  u  aOaeked  the  jury  musl  dxeide  tilt  weight  to 

to  bt  giten  to  hit  lalimmy,  Ab  k  general  rule,  full  credit  must  be  given 
to  the  Btalementa  of  a  witnesi,  unlesBhia  tailimonj  has  been  discredited 
in  some  manner  recognized  by  law.  But  when  ihia  has  been  done,  and 
evidence  ie  offered  for  the  purpose  of  supporting  the  witDesi,  by  which 
the  general  charac'erof  the  witness  for  Teracily  is  put  in  ieaue,  the  ques- 
tion as  Id  the  degree  of  credit  to  be  given  to  the  leslimony  of  a  wttnem 
thus  situated,  u  piirelj  one  of  Jact,  to  be  ascertained  and  determined  by 

2.  Same.    Same.      ChnraeUr  of  viitnem  for  vematy,     Tht  jury  mtut  deter- 

mine degree  of  eredit  to  be  given  to  vitnen.  The  character  of  a  witness 
for  veracity,  having  been  put  in  isaue,  the  jury  must  determine  from  all 
Uie  evidence  in  the  cause,  whe'.her  the  witness  hss  been  overthrown  or 
sustained,  and  what  degieeof  credit  is  to  be  given  to  his  teatimony. 


FSOH    BRADLEY. 


At  the  Jana&iy  Term,  1867,  there  was  a  judgment 
in  this  case  for  the  plaintiff,  from  which  the  defend- 
ants appealed.      Judge  William  L.   Adahs,  presiding. 

T.  A.  R.  Nelson,  for  plaiutiflfe  in  error. 

J.  H.  Gaut,  for   defendant  in   eiror. 

Alvin  Hawkins,  J.,  delivered  the  opinion  of  the 
Court. 

Upon  the  trial  of  this  cause  in  the  court  below, 
His   Honor,   the  Circuit  Judge,  charged  the  jur^,  among 
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other  things,  as  follows:  "If  a  witness  is  introduced 
and  testifies  in  court,  and  other  credible  witnesses  are 
introduced  and  swear  they  are  acquainted  with  his  gen- 
eral character,  and  from  that  they  would  not  believe 
him  on  oath,  this  discredits  such  witness,  except  so  &r 
as  he  is  corroborated  by  other  proof  in  the  cause,  or 
unless  other  proof  of  equal  weight  be  introduced,  and 
prove  that  they  are  also  acquainted  with  his  general 
character;  and  from  such  general  character,  would  be- 
lieve him  when  on  oath.  This  will  reinstate  him  as 
though  he   had   not  been   impeached." 

It  is  DOW  insisted  there  is  error  in  that  portion  of 
the  foregoing  charge,  in  which  His  Honor,  the  Circuit 
Judge,  says:  "This  will  reinstate  him  as  though  he 
had   not  been   impeached." 

As  a  general  rule,  full  credit  must  he  given  to  the 
statements  of  a  witness,  unless  his  testimony  has  been 
discredited  in  some  manner  realized  by  law,  liut, 
when  that  has  been  done,  and  evidence  has  been  offered 
as  was  done  in  this  ease,  for  the  purpose  of  support- 
ing the  witness,  by  which  the  general  character  of  the 
witness  for  veracity  is  put  in  issue,  the  question  as  to 
the  degree  of  credit  to  be  given  to  the  testimony  of  a 
witness  thus  situated,  is  purely  a  question  of  iact,  to  be 
ascertained   and   determined   by  the  jurj'. 

In  the  case  of  Kirchelew  vs.  The  State,  5  Hum.,  9, 
the  Circuit  Judge  charged  the  jurj-,  that  "although  the 
general  character  of  the  witness  had  been  assailed,  yet, 
if  it  were  sustained  by  an  equal  number  of  witnesses, 
with  equal  opportunities  of  knowing,  he  stood  before 
them   un impeached." 
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C.  &  J.  Graves  re.  Sanaa  Fitzgerald. 


This  waa  holden  to  be  errODeous,  and  Judge  Turley> 
in  delivering  the  opinion  of  the  Court,  touching  ques- 
tions of  the  character  of  the  witness,  says:  "The  fact 
that  it  is  assailed  by  a  single  witness,  casts  a  reproach 
itpon  it,  and  it  then  becomes  a  question  to  be  decided 
upon  by   the  jury,   like   all   other  questions   of  fact." 

As  we  understand  this  portion  of  the  charge  of  His 
Honor  in  this  case,  the  meaning  is  this:  under  the 
circumstances  stated,  the  witness  would  stand  in  the 
same  attitude,  and  would  be  entitled  to  the  same  degree 
of  credit  as  though   he   had  not  been  attacked. 

This  we  think  was  erroneous.  The  character  oi 
the  witness  for  veracity  having  been  put  in  issue,  the 
jury  must  determine  from  all  the  evidence  in  the  cause 
whether  the  witness  has  been  overthrown  or  sustained, 
and  what  degree  of  credit  is  to  be  given  to  his  tes- 
timony. 

Let  the  judgment  be  reversed  and  the  cause  re- 
manded. 


KNOXVILLE: 


A.  D.  Taylor  t*.  Nashville  &  Chaltanoogs  Railroad  Companj. 


A.    D.    Taylor    va.    Nashville    and    Chattasooga 
Railroad    Company. 

1.  Qovemxunt  may  acguirt  title  to  properly  hy  MpJure,  by  purchiae,  or  by 
ri^  of  anmenl  domain.  The  tille  of  private  properi^Ti  may  be  acqnir- 
ed  bylhe  govemmcnl,  by  captore  from  a  pnbtlc  enemj,  by  purchue 
from  the  Irue  owner,  or  by  a  taking  uiid«r  the  right  of  eminent  domain. 

%  Saue.  Same.  Police  power  of  the  government.  IVopenj/  talxn  for  tie  tue 
(f  the  army  in  the  field.  The  right  of  the  State  to  impren  and  fake 
private  property  for  the  use  of  the  nrmy  in  (he  field  and  upon  the  ac- 
tual theatre  of  militnry  operationii,  depends  upco  the  police  power  of 
(he  nation;  and  ari«e«  from  its  obligation  (o  protect  the  national  exis- 
tence, and  the  live«  and  property  of  its  citizens. 

3.  Saue.     CompeMi.t.tin  to  oviner  of  property,  Udxa  by  the  gavcrninenL    lit* 

not  a  eonditioa  freredent  to  (he  right  to  lake  the  property,  or  Tenting  title 
thereto  tn  the  goBemmerU  The  right  of  the  dliien  to  compemalion  for 
privnte  property  taken  by  the  Stale  for  the  use  of  its  armies,  does  not 
preclude  the  exercise  of  the  police  power  of  the  Stale  over  private 
properly;  which  in  necessary  for  the  orderly  exintence  of  all  govern- 
ments; compensation  is  not  a  condition  precedent  to  the  right  to  take 
property,  or  to  the  vesting  of  title  thereto  in  the  govenimeDI. 

4.  Same.    Same.     The  police  potter  of  the  iSiaie  enforced  by  iu  miiiiaryageal». 

Dieerelioa  to  be  exercittd  by  them.  Wantimysi*  and  bad  faith  on  the  part 
tf  thete  agentg.  Without  the  exerclee  of  this  police  power,'  a  nation 
cannot  exist.  It'must  be  exercised  by  and  through  the  militAcy  agents 
of  the  government.  Such  agents  tnuat,  in  order  to  discharge  their 
duties,  exercise  a  discretion,  and  that  diccrelion,  unless  shown  to  have 
been  wantonly  or  in  bad  faith  abused,  cannot  be  revised  by  civil  CouiU.  " 

6.  Same.  Neeemty  of  the  army,  that  will  juitify  thetahing  of  property.  The 
neceffiitT  which  jmitiBes  the  taking  of  property  is  not  that  overpowering 
necetuty  which  admits  of  no  alternative ;  but  if  the  interest  at  stake, 
may  probably  be  promoted  by  the  appropriation  of  properly,  it  is  the 
right  and  duty  of  the  officer  on  whom  rests  the  obligation,  to  omit  no 
ui>eful  precaution  to  take  and  appropriate  it. 

6.  f  AME.  Fraperty  taken  mu»(  be  for  the  puiiie  use,  not  to  speculate  upon,  or  to 
tncreoM  the  capital  ^  (he  State,  Property  can  only  be  taken  by  the 
State  for  public  use.  It  can  not  be  taken  merely  to  flpeculate  upon,  or 
Co  increase  the  store  of  wealth  and  capital  of  the  Sta.e. 
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A.  D.  Tajtloi  n;  Nashville  A  ChatUnoogA  Railroad  Companj. 

7.  Sahb.  Propertt/  talcen  by  die  ganernmaU,  abKluldyjeaU  the  title  in  Ike 
goiienuBeaL  The  aamer  la»e»  ail  title  to  the  aame.  If  movable  propeitjr 
islhuB  taken  in  good  faiih,  bj  the  agent-'of  the  goTemment,  for  the 
pvblic  DM,  with  intent  to  appropriate  it  abaolutely  and  permanently  to 
Huch  Hue,  the  title  woald/rest  in  the  State  upon  roch  taking;  and  the 
title  to  the  property  having  once  vested  in  the  State,  will  not  re-veet  in 
the  original  owner  npon  the  government  ceaaing  to  use  It. 

&  Same,  Eeidaux  of  tntealiaa  on  the  part  of  the  govemmeiU  loapprtpriaU. 
Retai»ing  pottemion  of  property,  or  tdling  it.  Whether  the  taking  wai 
for  a  mere  temporary  purpose,  or  with  the  intent  to  appropriate  the  en- 
tire interest  in  the  property,  ig  aquestian  of  fart;  bnt  the  retaining  of 
the  property,  and  treating  it  aa  the  absolute  property  of  theState,  and 
disposing  of  it  aa  luch,  would  be  evidence  of  an  intenllrai  to  appropriate 

9.  Oaee  n  judgment,  Kent  A  Co.  cat  wood  for  the  Military  Railroad  of  the 
United  StatM,  under  a  military  order,  npon  the  land  of  complainant, 
and  told  the  wood  to  the  military  authorities,  who  aold  it  to  the  Naah- 
ville  and  Chattanooga  Railroad  Company,  when  the  road  wan  turned 
over  by  the  military  authorities  to  the  company.  Bcfpraidents  com- 
menced removing  the  wood  from  oomplaioont'e  land;  he  filed  thia bill 
iLsking  an  ii\jniiction,  etc,  against  respondents,  tliiming  the  wood  as  his 
own.  Held,  that  themilitai7  aathori^ea  of  the  United  States,  having 
appropriated  the  wood,  and  sold  it  to  the  railroad,  complainant  has  no 
title  to  it;  but  the  title  by  Iheir  purchaac,  waa  vested  in  respond  nis. 


FROM   HAMILTON. 


At.  the  April  Term,  1868,  there  was  a  decree  in 
thia  case,  io  favor  of  complainants;  from  whicU  there 
was  an  appeal  to  thia  Court  hy  respondents.  Chancel- 
ler  Dan-  C.  Tbewhitt,  preadiDg. 

Key,    Eakin    &,   Key,    for   complainant. 

Nash    H.   Bust,   for   respondents. 

Geobob  Andrews,  J.,  delivered  the  opinion  of  the 
Court. 
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A.  D.  Teylor  m.  NashTille  &  Chatlanooga  Railroad  Company. 

The  bill  in  this  cause  alleges  that  the  complain- 
ant  is  the  owoer  of  a  tract  of  land  in  Hamilton 
county,  and  is  filed  for  the  purpose  of  restraining  the 
defendant  from  entering  upon  said  land,  and  removing 
therefrom,  a  large  amount  of  wood  which  has  been 
cut  upon  said  land,  and  piled  there  by  certain  other 
parties  without  authority. 

The  bill  prays  for  injunction  against  further  inter- 
meddling with  said  wood,  and  for  an  account  of  that 
previously   taken. 

The  answer  admits  the  taking  of  the  wood,  and 
justifies  the  taking  under  a  purchase  thereof  from  the 
military   authorities  of  the   United   States, 

The  cause  was  heard  upon  bill,  answer,  and  the 
following  stipulation  by  counsel : 

The  following  fiiete  are  admitted  in  this  case : 
The  complainant  owns  the  lands  mentioned  in  his  bill. 
Kent  &  Co.,  under  authority  of  the  United  States, 
without  consent  of  the  complainant,  went  on  said  land 
and  cut  the  timber  into  cord-wood,  and  sold  the  same 
to  the  military  autliorities  of  the  United  States;  then 
engaged  in  war  with  the  so-called  Confederate  States. 
When  the  war  ended,  the  United  States  placed  the 
!Xashville  and  Chattanooga  Railroad,  back  in  the  hands 
of  its  owners,  and  transferred  to  them  the  wood 
along  the  line,  as  shown  by  the  certificate  accompany- 
ing respondents  answer,  among  which  was  the  wood 
on   the    lands  of  complainant. 

"Respondent  entered  upon  complainants  land,  and 
commenced  removing  it;    to   enjoin    which   the    b''!  was 
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filed.  The  defendant  had  orders  from  tlie  Federal 
military  authorities  to  protect  them  in  removing  the 
wood." 

The  following  is  the  military  order  referred  to  in 
the   above   stipulation: 

"Military  Division  of  the  Texnesbee,  129, 
"  Qu.artermaater'B  Office  V.  S.  Mililary  Bailroad, 

"Nashville,  Tenn.,  Nov.  7th,  1865, 

"To  "Whom    it  may  concern: 

"All  wood  on  the  line  of  the  Nashville  and 
Chattanooga  Railroad,  or  ranked  in  the  woods  adjacent 
to  that  road  formerly  belonging  to  the  U.  S.  Military 
Railroad,  having  Ixien  transferred  to  the  Nashville  and 
Chattanooga  Railroad  Company,  all  persons  are  forbidden 
to  interfere  with  it  except  by  their  permission. 
[Signed]  "T.    J.  Culley, 

"Capt.  and  A.  Q.  M.  V.  H.  A.,  Chief  Quarltnaai-lcr 

"U.&M.B.B.,M.J}.  T." 

No  other  evidence  is  introdnced,  except  as  to  the 
value  of  the  wood  taken;  and  the  question  is,  whether, 
upon  the  above  recited  state  of  fects,  the  claim  of  the 
complainant  can  be  sustained. 

It  is  not  disputed  that  the  defendant  has  whatever 
right  or  title  to  the  wood,  the  United  States  could 
transfer. 

The  title  to  private  property  may  be  acquired  by 
the  government  by  capture  from  a  public  enemy,  by 
purchase  from  the  true  owner,  or  by  a  taking  under 
the   right  of   eminent  domain. 

It  is  unnecessary  now  to  inquire  what  are  the  rights 
of  the  government  and  of  the  citizen  in  regard  to  taking 
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property  in  territory  in  the  occupation  and  under  the 
control  of  the  rebel  forces,  as  we  are  satisfied  that  the 
territory  where  this  property  is  situated,  must  be  held  to 
have  been  friendly  territory  at  the  time  of  the  taking  by 
the  Govemm3Dt,  and  its  inhabitants  to  have  ceased  to 
occupy  the  relation  of  enemies  to  the  United  States,  if 
they  had  occupied  that  relation  previous  to  such  occu- 
pation. Ailer  actual  occupation  is  taken  by  the  nation- 
al forces,  of  a  district  previously  held,  occupied  and 
controlled  by  the  rebels,  and  such  occupation  by  the 
National  forces  is  substantial,  complete  and  permanent, 
"it  draws  after  it  the  full  measure  of  protection  to 
persona  and  property,  consistent  with  a  necess'iry  sub- 
jection to  military  government.  It  does  not,  indeed, 
restore  peace,  or  in  all  respetks,  former  relations ; 
but  it  replaces  rebel  by  national  authority,  and  recog- 
nizes to  some  extent,  the  condition  and  the  respon^biU 
tiies  of  national  citizenship:"  The  Venice,  2  "Wall., 
258. 

It  does  not  appear  by  this  record,  at  what  time  the 
property  in  question  in  this  case,  was  taken  possession 
of  by  the  authorities  of  the  United  States.  But,  as 
we  know,  as  matter  of  history,  that  the  United  States 
forces  held  firm  and  permanent  occupation  of  the  terri- 
tory where  the  property  is  situated,  during  the  entire 
later  period  of  the  war,  we  cannot  presume  that  it  was 
taken  at  an  earlier  dat«,  when  the  territory  was  under 
rebel   control   and   occupation. 

I  consider  this  case,  therefore,  as  one  ari^ng  within 
friendly  territory,  and  not  as  a  case  of  capture  &om  an 
enemy.       It  does  not   appear    that  the    complainant   was 
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a  rebtl,  or  that  the  property  had  been  abandoned  by 
bin),  or  used   in  aid  of  the   rebellion. 

The  right  of  the  State  to  impress  and  take  private 
property  for  the  use  of  an  army  in  the  field,  and  up<Bi  ■ 
the  actual  theatre  of  military  operations,  depends  upon 
the  police  power  of  the  nation,  and  arises  from  its  ob- 
ligation to  protect  the  national  exietence,  and  the  lives 
and   property  of  its   citizens. 

Like  the  right  to  destroy  a  house,  in  order  to  arrest 
a  conflagration,  it  depends  upon  the  present  emergenc}% 
and  the  existence  of  a  necessity  which  will  not  wait 
for  due  process  of  law.  "The  clause  prohibiting  the 
taking  of  private  property  without  compensation,  is  not 
intended  as  a  limitation  of  the  exercise  of  those  police 
powers  which  are  necessary  to  the  tranquility  of  every 
well-ordered  community,  nor  of  that  general  power  over 
private  property,  which  is  necessary  for  the  orderly  ex- 
istence of  all  governments:"     Sedgw.  Const.  Law,  505. 

Undoubtedly,  the  government  ought,  as  &r  as  possi- 
ble, to  protect  the  property  of  its  citizens,  and  to  make 
compensation  to  those  whose  property  has  been  taken  and 
appropriated  to  the  public  use.  But  the  making  of  com- 
pensation in  cases  like  the  present,  is  not  a  condition 
precedent  to  the  right  to  take  the  property,  or  to  the 
vesting  of  title  thereto  in  the  government. 

An  army  in  the  field,  and  conducting  military  op- 
erations, must,  of  necessity,  do  many  acts  which  inter- 
fere, to  a  greater  or  less  extent,  with  private  rights  of 
property.  Bridges  may  be  burned;  railroads  torn  up; 
bouses  destroyed;  timber  cut  down;  fortifications  erected 
upon  private  grounds;    and  even  whole  regions  of  conn- 
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try  devastated.  All  this  may  be  done,  not  only  in  the 
enemy's  country,  but  wherever  military  operations  are  be- 
ing carried  on,  upon  which  the  emei^noy  arises.  Much 
must  necessarily  be  left,  in  such  cases,  to  the  discretion 
of  the  military  commander;  and  if  he  act  not  wantonly, 
but  in  good  &ith  for  the  accomplishmeut  of  the  pur- 
poses ot  the  war,  his  acta,  whether  of  destruction  or  of 
appropriation,  are  valid   and   legal. 

This  police  power  is  one  without  which  nations  cannot 
exist.  It  must  be  exercised  by  and  through  the  military 
j^ents  of  the  government.  Such  agents  must,  in  order 
to  the  discharge  of  their  duties,  exercise  a  discretion. 
And  that  discretion,  unless  shown  to  have  been  wantonly  or 
in  bad  &ith  abused,  cannot   be  revised  by  the  civil  courts. 

It  is  true,  a  military  commander  hus  no  right  to  take 
private  property,  without  a  necessity  exist  for  his  doing 
so.  But  the  law,  while  active  military  operations  are 
being  carried  on,  makes  him  the  judge  of  the  necessity; 
and  he  cannot  be  held  responsible,  in  a  civil  tribunal,  for 
mere  errors  of  judgment.  "Were  it  otherwise — ^were  s 
military  commander  required  to  be  prepared  to  prove,  at 
any  subsequent  time,  the  inevitable  necessity  for  marching 
an  army  across  a  citizen's  farm,  or  fighting  a  battle 
around  his  house,  or  consuming  his  produce,  our  officers 
would  be  in  greater  danger  from  their  friends,  than  from 
their  enemies. 

These  officers  are  agents  of  the  government,  chafed 
with  duties  in  regard  to  the  movements  of  great  bodies 
of  men,  and  requiring  vast  amounts  of  every  kind  of 
property;  duties,  upon  the  proper  discharge  of  which, 
depend    the  lives  of  thousands  of  men,  and  the  safctj'  of 
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the  country;  duties  which  require  the  exereise  of  discre- 
tion— a  discretion  which  no  one  but  the  commander  him- 
self can  exercise,  and  which,  in  many  cases,  depends  upon 
facts  which  no  one  but  he  knows,  or  ought  to  know.  A 
commander,  under  such  circumatancea,  may,  and  ought  to, 
take  such  property  as,  in  his  judgment,  is  necessary,  or 
may  possibly  contribute  to  save  the  lives  of  his  soldiers, 
and  insure  the  success  of  his  campaigns;  and  if  in  good 
faith  he  deem  the  taking  necessary,  he  cannot  be  required 
to  weigh  nicely  in  the  balances  against  these  great  objects, 
the  value  of  a  load  of  wood,  or  a  bushel  of  corn-.  The 
responsibility  and  the  discretion  rest  with  the  commander; 
and  when  he  in  good  &ith  assumes  the  one  and  exercises 
the  other,  a  civil  court  cannot  review  his  decision,  but 
must  presume  that  the  discretion  was  properly  exercised. 

The  n«!essity  which  justifies  the  taking  in  such  a 
case,  is  not  that  overpowering  necessity,  which  admits 
of  no  supposable  alternative;  but,  if  the  vast  interests 
at  stake  may  probably  be  promoted  by  the  appropriation 
of  the  property,  it  is  the  right  and  the  duty  of  the 
officers,  on  whom  rest  the  obligation,  to  omit  no 
useful   precaution — to  take  and   appropriate  it. 

I  say  nothing  in  n^gard  to  the  powers  of  military 
commanders  in  time  of  peace,  or  at  a  distance  from  the 
s:«ne  of  military  operations.  No  such  discretion  ia 
confided  to  them,  and  their  responsibility  is  measured 
by   different  principles. 

Such  property,  however,  can  only  be  taken  by  the 
State  for  the  public  use.  It  tnunot  be  taken  merely 
to  speculate  upon,  or  to  increase  the  store  of  wealth 
and  capital  of  the  State. 
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But,  if  movable  property  is  thue  taken  iu  good 
feith  by  the  ageote  of  the  Govemment,  for  the  public 
use,  with  intent  to  appropriate  it  absolutely  and  per- 
manently to  6uch  uses,  the  title  would  vest  in  the 
State  upon  such  taking;  and  though  it  might  after- 
ward be  found  that  it  was  not  necessary  actually  to 
consume  the  property  in  such  use,  still,  the  title  hav- 
ing once  vested  in  the  State,  would  not  revert  in  the 
original  owner  upon  the  occasion  for  its  use  ceasing. 
The  State  is  not  restricted  in  its  right  of  appropria- 
ation  of  movable  property  to  the  mere  temporary  use 
of  the  property,  but  may,  in  its  discretion,  assume  the 
Utie  to  the  property  itself,  and  sell  the  property  when 
no  longer  required  by  its  necessities.  "Whether  the 
taking  was  for  a  mere  temporary  purpose,  or  with  in- 
tent to  appropriate  the  entire  interest  in  the  property, 
would  be  a  question  of  fact;  but  the  retaining  of  the 
possession,  and  treating  it  as  the  absolute  property  of 
the  State,  and  disposing  of  it  as  such,  would  be  evi- 
dence of  an   intention   to   appropriate  the   entire  interest. 

A  question  arises  whether  it  sufficiently  appears 
from  this  record,  that  the  wood  was  cut  and  taken  by 
the  United  States  authorities  for  public  use,  it  not  be- 
ing stated  in  terms  that  it  was  cut  and  taken  for  the 
use  of  the  army,  or  for  public  use  in  any  other  spe- 
fied   manner. 

But  it  is  stated  in  the  argument  of  counsel,  that 
Kent  &  Co.,  under  the  authority  of  the  United  States, 
cut  the  timber,  and  sold  the  same  to  the  military  au- 
thorities of  the  United  States,  then  engaged  in  war  with 
the    Confederate    States;   and    that    when   the   war    was 
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ended,  the  United  States  transferred  the  wood  to  the 
defendant.  We  ^ink,  upon  the  whole,  that  the  Btate- 
ment  that  it  was  sold  (o  the  military  authorities  of  the 
United  States,  then  at  war  with  the  Confederate  States, 
must  be  held  to  mean  that  it  was  sold  for  the  purposes 
of  the  tpar,  and  for  the  use  of  the  military  authori- 
ties. 

We  attempt  no  decision  as  to  what  the  rights  of 
parties  might  be  in  a  case  where  the  military  agents  of 
the  Government,  instead  of  impressing  property  for  the 
public  use,   purchase  it  from  a  party  having    no  title. 

In  the  present  case,  though  it  is  stated  that  Kent 
&  Co.  sold  the  wood  to  the  military  authorities,  yet  it 
is  expressly  stated  that  they  cut  it  under  the  author- 
ity of  the  United  States;  aud  we  think  it  sufficiently 
appears  that  though  the  United  States  paid  Kent  & 
Co.  for  the  wood,  as  against  the  complainant,  it  was 
taken   under  the  power   of  impressment. 

The  decree  of  the  Chancellor  must  be  reversed  and 
the  bill  dismissed. 


IN    UEMORZAM. 


TRIBUTES    OF     RESPECT 


HOIST'S  J^COB  PECK, 

WM.E  SNEED  A]^D  JOSEPH  M.  LOGAN. 

^tocecbings  of  t^e  %w:  of  Sast  ^tnm»9tt. 


HON.    JACOB    FECK. 

Supreme  Court  Room,  Knoxvillb,  Tens.,  \ 
Monday,  September  20,  1869.  J 
At  a  meeting  of  the  members  of  the  Bar  of  East  Ten- 
nessee, in  attendance  at  the  present  session  of  the  Supreme 
Court  of  the  State,  which  meeting  was  called  for  the  pur- 
pose of  paying  tribute  to  the  memory  of  Hon.  Jacob  Peck, 
a  member  of  the  Bar  of  East  Tennessee,  and  former  mem- 
ber of  the  Supreme  Bench  of  the  State,  the  following  pro- 
ceedings were  had : 

On  motion  of  Thos.  A.  R,  Nelson,  Judge  Andrews  was 
called  t«  the  chair,  and  D.  D.  Andei'son  and  A.  S.  Bicks  ap- 
pointed Secretaries. 

On  motion  of  Gen.  T.  D.  Arnold,  the  Chair  appointed  the 
following  committee  to  prepare  address  and  resolutions :  T. 
Nixon  VanDyke,  Gen.  Thos.  D.  Arnold,  Hon.  T.  A.  R. 
Nelson,  Jas.  W.  Deaderick,  Esq.,  A.  Blizzard,  Esq.,  Col. 
John  Baxter,  Col.  D.  M.  Key,  A.  Caldwell,  Esq.,  Judge 
John  C.  Gaut. 
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The  Committee  appointed  by  the  meeting  of  the  Bar  of 
the  Supreme  Court  now  in  session  in  Knoxville  to  prepare 
resolutions  upon  the  life  and  death  of  the  Hon,  Jacob  Peck, 
suitable  for  action  of  the  meeting,  report  the  following  pre- 
ambleand  resolutions,  and  request  their  adoption: 

The  Hod.  Jacob  Peck  died  at  his  reradeuce,  near  Mossy 
Creek,  Jefferson  County,  Tennessee,  on  the  11th  day  of  June, 
1869,  in  the  ninetietli  year  of  his  age. 

Judge  Peck  was  bom  in  the  State  of  Virginia,  was  licensed 
to  practice  law  in  180S;  and  at  an  early  period  of  his  life  re- 
moved to  Tennessee,  where  he  practiced  law  for  several  years; 
and  was  then  elected  by  the  Lc^slature,  one  of  the  Judges 
of  the  Supreme  Court  of  the  State,  which  position  be  held 
until  after  the  amendment  of  the  Constitution  in  1834,  when 
he  retired  from  the  Bench. 

Returning  to  the  Bar,  be  continued  to  practice  his  profes- 
sion until  within  a  few  years  before  his  death. 

In  1824,  he  publisbcda  volumeof  Jlf^porteof  the  decisioDs 
of  the  Supreme  Court.  He  was  a  man  of  varied  talents  and 
extensive  knowledge,  and  his  genius  was  of  a  high  order. 
As  a  judge,  his  integrity  was  unblemished.  As  a  lawyer,  be 
was  dignified  and  courteous  in  his  intcrconrse  with  his  pro- 
fe.9sional  brethren.  His  fondness  and  tast*  for  poetry,  paint- 
ing and  music,  was  refined  and  cultivated,  and  he  took  much 
delight  in  searching  out  nature  iu  the  regions  of  zoology  and 
minerology,  and  he  retained  to  a  remarkable  degree,  the  poi»- 
session  of  his  mental  powers  until  the  close  of  hia  life. 

Judge  Peck  ever  entertained  the  most  liberal  and  enlight- 
ened views  on  all  subjects,  and  delighted  to  encourage  young 
lawyers  in  their  bouorable  efforts  to  obtain  professional  dis- 
tinction, and  endeavored  himself  to  keep  pace,  in  all  respects, 
with  the  march  of  human  pn^ess.  In  all  bis  social  and 
&mily  relations  be  was  esteemed,  respected  and  loved. 
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In  commemoration  of  the  life  and  character  of  such  a  man 
the  committee  offer  the  following  resolutions : 

Resolvedj  That  in  the  death  of  the  Hon.  Jacob  Peck,  the 
Bar  of  Tennessee  has  lost  one  whom  they  admired  as  a  Judge 
and  esteemed  as  a  lawyer,  and  respected  as  one  of  the  most 
oeeful  members  of  society, 

Resolvedj  That  Thos.  H.  Coldwell,  Attorney-general  and 
Reporter  for  the  State,  on  behalf  of  this  meeting,  be  request- 
ed to  ask  the  Judges  of  the  Supreme  Court,  now  in  session, 
to  have  the  foregoing  address  and  resolutions,  and  the  pro- 
ceedings of  this  meeting,  spread  upon  the  minutes  of  the 
court;  and  he  is  further  requested  to  publish  these  resolu- 
tions and  proceedings  in  his  forthcoming  volume  of  the  Re- 
ports of  the  Decisions  of  the  Supreme  Court  of  Tennessee. 

Regolved,  That  James  R.  Cocke,  Esq.,  on  behalf  of  this 
meeting,  be  requested  to  ask  the  editors  of  the  papers  of  this 
city  to  publish  the  foregoing  proceedings. 

lieecltxd.  That  the  Secretaries  be  requested  to  send  a  copy 
of  these  proceedings  to  the  &mily  of  the  late  deceased. 

Well  timed  and  appropriate  remarks  were  made  I^  Judge 
T.  Nixon  Van  Dyke,  Hon.  T.  A.  R.  Nelson,  Gen.  T.  D. 
Arnold  and  A.  Caldwell,  Esq.,  upon  the  eminent  -character 
and  services  of  the  late  Judge  Peek ;  after  which  the  report 
of  the  committee  was  adopted,  and  the  meeting  adjourned. 

GEORGE  ANDREWS,  Chairman. 
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HON.  WILLIAM  n.  SNEED. 

At  the  expiratioD  of  the  hour  for  morning  husiness  in 
the  Supreme  Court  at  Knoxville,  Tennessee,  on  Saturday, 
the  18th  day  of  September,  the  decease  of  CoL.  WlixlAM 
H.  Sneed  was  announced  hy  Thomas  A.  R.  Nelson,  a  mem- 
ber of  the  Bar,  and,  on  his  motion,  the  Court  adjourned  to 
enable  the  members  of  the  Bar  to  assemble  and  pay  a  proper 
tribute  of  respect  to  the  memory  of  the  deceased. 

At  12  o'clock,  M,,  the  members  of  the  East  Tennessee 
Bar,  in  attendance  upon  the  Supreme  Court,  accordingly  as- 
sembled in  the  Supreme  Court-room,  when,  on  motion  of 
Mr.  Nelson,  General  Thomas  D.  Arnold,  the  senior  member 
of  the  Bar,  was  called  to  the  chair,  and  acted  as  President; 
and,  on  motion  of  A.  Blizzard,  Esq.,  of  Athens,  Col.  John 
Baxter  and  Hon.  T.  A.  R.  Nelson  were  appointed  Secre- 
taries. 

On  motion  of  James  W.  Deaderick,  Esq.,  the  President 
appointed  James  W.  Deaderick  and  Thomas  E,  Champion, 
of  Knoxville ;  Robert  McFarland,  Esq.,  of  Morristown ; 
Hon.  T.  Nixon  VanDyke  and  Col.  A.  Blizzard,  of  Athens; 
Hon.  D.  K.  Young,  of  Clinton;  Jesse  H.  Gaut,  Esq.,  of 
Cleveland ;  and  Col.  James  R.  Cocke  and  D.  M.  Key,  Esq., 
of  Chattanooga,  a  committee  on  resolutions. 

The  committee,  after  retiring,  returned  and  reported  the 
following  preamble  aud  resolutions,  which  were  uoanimoBsly 
adopted. 

The  committee  appoinied  for  the  purpose  of  reporting  to 
the  members  of  the  Bar  of  East  Tennessee,  at  their  present 
meeting,  resolutions  appropriate  to  the  occaaon  which  has 
brought  them  together,  beg  leave  to  report : 

That  the  Hon.  Wm.  H.  Siieed,  a  member  of  the  Bar 
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of  East  Tennessee,  dejarted  this  life  at  his  late  residence,  in 
this  city,  at  a  few  minutes  past  twelve  o'clock  this  morning. 
Col.  Sneed  was  born  in  Davidson  County,  in  this  State,  on 
the  27th  of  August,  1812.  He  commenced  the  practice  of 
his  profession  at  Murfreesboro,  about  the  year  1832  or  1833; 
and  by  bis  diligent  attentiou  to  business,  and  fine  capacity 
for  legal  pursuits,  he,  early  in  his  professional  life,  attained 
a  high  standing,  which  he  fully  maintained  and  increased  up 
to  the  end  of  his  life.  In  1843,  he  was  elected  to  the  State 
Senate,  from  Rutherford  County.  Soon  after  the  close  of 
his  term  in  the  Senate,  he  removed  to  East  Tennessee,  having 
married  the  only  daughter  of  Dr.  Alexander  Williams,  of 
Gireenevllle,  At  Greeneville  he  located,  and,  in  partnership 
■with  the  Hon,  Robert  J.  McKinaey,  practiced  law  for  about 
a  year  in  the  courts  of  that  circuit.  In  1845  he  removed 
to  Knoxville,  where  he  at  once  took  a  prominent  position  as 
a  lawyer,  and  successfully  pursued  his  profession,  having  a 
large  and  remunerative  practice  at  the  beginning  of  the  late 
civil  war. 

Id  1855,  Col.  Sneed  was  elected  to  represent  the  Knox- 
ville  district  in  Congress.  In  this  position,  as  in  all  others, 
he  occupied,  be  exhibited  a  high  sense  of  honor,  a  clear  per- 
ception of  his  duties,  and  a  manly  independence  in  their  per- 
formance. 

In  his  manner  of  ailment  at  the  Bar,  he  was  earnest, 
f(Hx:ible  and  clear;  courteous  and  kind  in  his  intercourse 
with  brother  lawyers;  and  his  death  is  sincerely  regretted  by 
his  professional  brethren.  "VVe  therefore  present  the  follow- 
ing resolutions  for  the  adoption  of  this  meeting  : 

Beaovt&i,  1.  That  in  the  death  of  Hon.  Wm.  H.  Sneed, 
the  Bar  of  Tennessee  has  lost  one  of  its  brightest  and  moat 
valued  members. 

2.  That  we  tender  our  sympathies  to  the  widow  and  fiun- 
ily  of  our  deceased  brother. 
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3.  That,  as  a  testimonial  of  our  respect  for  the  tnemoiy  of 
the  deceased,  we  will,  in  a  body,  attend  hia  ftineral  on  Mon- 
day next,  at3  o'clock,  p.  m,,  from  his  late  residence  in  thisdty. 

4.  That  the  Secretaries  furnish  a  copy  of  the  proceedings 
of  this  meeting  to  the  family  of  the  deceased,  and  also  a  copy 
to  the  Attorney-general  and  Reporter  of  the  State,  with  the 
request  that  he  publish  the  same  in  the  nest  volume  of  Re- 
ports. 

After  the  reading  of  the  resolutions,  Mr.  Nelson  made  a 
few  remarks,  in  the  course  of  which  he  said,  in  substance : 

Mr.  Pbesidekt: — Before  moving  the  adoption  of  the 
resolutions  reported  by  the  committee,  I  deem  it  proper 
to  observe  that  my  acquaintance  with  the  deceased  com- 
menced in  the  year  1848;  that  I  was  present  at  his  marriage, 
in  the  Spring  of  that  year ;  that  he  thereby  became  connected 
with  a  fiimily,  with  some  of  whose  nearest  relatives  my 
father  before  me,  as  well  as  myself,  sustained  the  most  cor- 
dial and  friendly  relations.  We  were  frequently  brought 
t^jgether  in  social  and  public  assemblies,  and  I  formed  a  high 
opinion  of  his  professional  attainments  and  personal  int^- 
rity.  As  a  member  of  the  Bar,  I  have  been  connected  with 
him  both  as  associat«  counsel  and  as  his  attorney.  Some- 
times we  agreed  in  our  political  sentiments,  and,  at  others, 
differed;  but  he  was,  in  my  opinion,  a  high-toued,  honorable 
gentleman,  true  to  his  promises,  and  most  fiuthfal  in  his 
business  engagements.  While  upon  the  one  hand,  I  wish, 
in  speaking  of  him,  to  avoid  the  extreme  of  fulsome  praise, 
I  desire,  upon  the  other,  to  be  understood  as  expres^ng  more 
than  a  mere  formal  appreciation  of  his  virtues.  He  stood 
high  in  the  estimation  of  the  people  among  whom  he  prac- 
ticed his  profession,  and  was  regarded  as  one  of  the  most 
prominent  members  of  the  Bar.  Courteous  in  his  inter- 
course and  bearing  among  men,  he  was,  in  his  &niily  rela- 
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tions,  a  kind  and  provident  husband,  and  an  afiectioaate  and 
indulgent  father.  !FuHy  concurring  in  the  preamble  and 
refiolutions  which  have  been  reported,  I  respectfully  move 
their  adoption  by  thia  meeting. 

Gen.  Champion  moved  that  the  Secretaries  of  the  meeting 
be  appointed  a  committee  to  wait  upon  the  &mily  of  the 
deceased,  and  present  them  with  a  copy  of  these  proceed- 
ings; and  that  the  editors  of  the  city  papers  be  requested  to 
publish  them  in  their  respective  journals ;  and  this  resolu- 
tion was  also  unanimously  adopted. 

On  motion  of  J.  M.  Thomburg,  Esq.,  the  meeting  ad- 
journed, to  meet  again  at  the  Court-house  on  Monday  after- 
noon, at  2J  o'clock,  for  the  purpose  of  attending  the  funeral 
in  a  body. 

THOS.  D.  ARNOLD,  Preaideni. 

Thos.  a.  R.  Nelsom,  \  o      .    ■ 

JohnBaxteb,  'jSecrelunes. 


JOSEPH   H.  LOGAN. 


At  a  meeting  of  members  of  the  Bar  of  East  Tennessee, 
in  attendance  upon  the  Supreme  Court,  held  in  the  City  of 
Knoxville  on  the  4th  day  of  October,  1869,  the  following 
proceedings  were  had  in  relation  to  the  death  of  Joseph  M. 
LooAN. 

The  Hon.  Alvin  Hawkins  was  called  to  the  chair,  and 
Chancellor  O.  P.  Temple  and  James  W.  Deaderick  were  ap- 
pointed Secretaries. 


KNOXVILLE: 


Tribute  of  Bespect  to  the  Memorj  of  Han.  Joseph  H.  Logaa. 


On  motion  of  Col.  John  H,  CroziOT,  the  chair  oppointed 
Hon.  Thoe.  A.  R.  Nelson,  T.  R.  Comick,  Esq.,  A.  J.  Ricks, 
Hon.  T.  Nixon  "Van  Dyke,  Col.  D.  M.  Key,  J.  F.  J.  Le^vis, 
Esq.,  Col.  John  H.  Crozier  and  Gen  T.  D.  Arnold,  a  com- 
mittee to  report  to  the  meeting  appropriate  resolutions  for 
their  adoption. 

The  Committee  retired  for  a  short  time,  and  retnmed  and 
presented  the  following  preamble  and  resolutions: 

On  two  occasions  since  the  commencement  of  the  present 
Term  of  the  Supreme  Court,  the  members  of  the  East  Ten- 
nessee £ar  who  are  in  attendance  upon  it,  have  felt  it  their 
duty  to  pay  the  last  tribute  of  respect  to  the  memory  of  pro- 
fessional brethren.  In  the  one  instance,  we  notice  the  death 
of  Judge  Peck,  the  Nestor  of  the  Tennessee  Bar;  in  the 
other,  that  of  Col.  Sneed,  who  died  in  this  place,  after  the 
term  began,  in  the  meridian  of  his  life.  Again,  the  "silver 
cord  has  been  loosened  and  thegoldenbowl  has  been  broken," 
and  we  are  assembled,  suddenly,  unexpectedly,  and  after  a 
very  brief  not«  of  warning,  to  notice  the  death  of  one  who 
has  passed  away  from  among  us  in  the  full  vigor  of  man- 
hood, and  almost  in  the  morning  of  existence.  During  the 
first,  and  until  the  last  day  of  the  Coiurt,  he  was  among  us, 
and  one  of  us,  and  with  us  every  day.  He  argued  one  or 
more  causes,  and  was  engaged  in  other  professional  duties. 
Apparently  he  was  in  the  enjoyment  of  robust  health;  but 
on  the  last  Saturday  night  week,  he  was  suddenly  prostrated 
by  the  violent  hand  of  disease,  and  in  one  short  week,  has 
disappeared  from  the  stage  of  human  action.  Engaged  as 
we  constantly  are,  in  au  avocation  which  constantly  engrosses 
the  mind  with  the  business  and  the  affairs  of  others,  we  are, 
perhaps,  too  little  accustomed  to  reflect  that  there  is  an  ap- 
pointed time  to  man  on  earth,  and  that  his  days  also  are  like 
the  days  of  a  hireling,  and  that  ours  too  are  numbered.  The 
hand  of  the  Great  Reaper  has  been  so  busy,  and  has  struck 
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80  near  us,  that  we  cannot  but  pause  in  the  midst  of  our  en- 
gagements, to  repeat  a  serious  reflection,  and  propound  to 
ourselves  a  solemn  question. 

"Death  rides  on  eveiy  pueing  breeie; 

And  lurka  in  eveij  dower; 
Each  semion  has  its  own  disease, 

Its  peril  everj  hour. 
Our  eyes  have  seen  the  roty  light 

Of  youth's  soft  cheek  decay, 
And  fkle  descend  in  sudden  night 

Od  manhood's  middle  day- 
Oar  eyes  have  seen  the  Meps  of  age, 

Halt  feebly  to  (he  tomb, 
And  yet  ahsll  earth  our  hearts  engJge 

And  dream  of  days  to  come?" 

Joseph  M.  Logan,  whose  demise  in  this  city,  on  Saturday, 
2d  October,  has  occasioned  these  and  other  sad  reflections, 
was  born  in  Abingdon,  Vii^nia,  on  the  15th  September, 
1836.  He  was  graduated  at  Emory  and  Henry  College,  in 
June,  1856,  and  licensed  to'practice  law  in  this  State,  on  tlie 
23d  August,  1856,  by  Judge  David  T.  Patterson  and  the 
late  Chaacellor  Lucky.  He  resided  at  Blountville,  in  the 
First  Circuit,  from  March,  1856,  until  the  fall  of  1861,  when 
he  removed  to  Jonesboro,  where  he  remained  until  the  fall  of 
1863,  and  soon  after  removed  to  Knoxville,  where  ho  con- 
tinued to  practice  his  profession  until  the  time  of  his  death; 
having,  in  the  course  of  his  professional  life,  attended  most  of 
the  courts  in  upper  East  Tennessee.  He  was  commissioned 
by  the  Governor,  as  a  Special  Judge,  and  held  the  Circuit 
Court  at  Rogersville,  in  September,  1868.  His  mind  was 
vigorous,  his  standing  in  his  profession  respectable,  and  his 
practice  lucrative.  Among  his  numerous  acquaintances  he 
will  be  especially  remembered  for  his  remarkably  kind  and 
social  disposition,  and  was  the  favorite  alike  of  childhood 
and  of  age.  Affable  in  his  manners,  he  had  many  friends 
and  no  enemies,  and  his  death  will  be  regretted  by  a  lai^ 
number  of  persons  other  than  his  relatives  and  professional 
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brethren.  In  May,  1866,  he  married  Fanny,  the  daughter 
of  Charles  J.  McKinney,  Esq.,  of  Hawkins  County,  to 
whom  he  was  devotedly  attached,  and  of  whom  he  was  a  most 
kind  and  aflFectionate  husband ;  but  the  fair  prospect  of  con- 
tinued earthly  happiness  has  been  suddenly  blighted;  for, 
"as  the  cloud  is  consumed  and  vauisheth  away,  so  he  that 
goeth  down  to  the  grave  shall  oome  up  no  more.  He  shall 
return  no  more  to  his  house;  neither  shall  his  place  know 
him  any  more." 

In  view  of  the  lamented  death  of  our  professional  brother — 

Resolved,  That  the  city  papers  be  requested  to  publish 
these  proceedings ;  that  the  courts  now  in  session  in  Knox- 
ville  be  requested  to  allow  them  to  he  spread  of  record  aa  a 
memorial  of  onr  respect  for  the  memory  of  the  deceased,  and 
that  the  Attorney-general  and  Reporter  be  requested  also  to 
publish  them  in  the  next  volume  of  his  Keporta  of  the  De- 
cisions of  the  Supreme  Court. 

Reserved,  That  we  will,  in  a  body,  attend  the  funeral  cere- 
monies in  this  city,  and  that  the  Secretaries  transmit  a  copy 
of  these  proceedings  to  the  respected  widow  of  the  deceased, 
with  a  cordial  expression  of  our  earnest  sympathy  and  sin- 
cere condolence  in  her  great  bereavement. 

Upon  the  reading  ot  the  report  of  the  committee,  Gen.  T. 
D.  Arnold,  after  a  few  appropriate  remarks,  moved  the  adop- 
tion of  the  report,  which  was  done  unanimously. 

Thereupon,  on  motion,  the  meeting  adjourned  to  proceed 
in  a  body,  to  the  late  residence  of  the  deceased,  to  attend  the 
funeral  services. 

ALVIN  HAWKINS,  Chairman. 

O.  P.  Temple,  1  „      ,    • 


IISriDEX. 
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PRINCIPAL     MATTERS. 


ACCOMPLICES. 

See  Ckuiihal  Law,  31. 
AFFIDAVIT  OP  JUEOR  AFTER  VERDICT, 

See  Criuihai.  Law,  22. 


Ti,  Salt  to.  Wheathe  prineipatbecoineii  liabU/or  coniiiiel  of  Ageni.  When 
the  Agent  u  liahU.  Unknimm  principal.  A  piircliiue  made  bj  an 
Agent,  in  the  name,  end  on  the  credit  of  the  agent,  for  a  principal 
not  disclosed  to  the  seller,  the  tatter  maj,  apon  discovering  the  prin- 
dpal,  treat  the  sale  asncontract  with  the  priocipal,  and  hold  him  re- 
spontible  for  the  pric^  or  at  his  election,  Bue  the  agent  or  principal, 
although  the  seller  at  the  time,  iuppoeed  the  agent  made  the  pur- 
chase for  himneir  as  principal,  unless  it  be  shown  that  the  aoie  wai 
upon  the  sole  and  eicloBive  credit  nnd-  liability  of  the  agent. 
Charles  L.  Davis  ra.  H.  D.  McKinney  and  H.  S,  French,  15. 

2.  Same.    iSU«  made  lo  AgetU  when  real  Frineipal  is  Itiouti.    If  a  sale  and 

purchaae  be  in  the  name  and  upon  the  credit  of  the  agent,  and  the 
reel  principal  be  known  at  the  time  to  the  seller,  the  contract  will  be 
deemed  lo  be  with  the  agent  as  principal,  npon  hia  sole  liability,  ex- 
clusive of  liability  on  the  part  of  the  actual  principal.    lb. 

3.  Ckue  tn  Judgment.     Charge  of  the  Coart.    The  Court  below  cliarged 

the  jury,  that  if  Davis  knew  that  Weakley  was  Agent  of  McKinney, 
and  did  not  know  that  French  was  the  dormant  partner  of  McKin- 
ney, (even  if  he  were  so,)  and  positiveJy  refused  to  sell  to  Weakley 
aa  agent,  and  refused  to  recognize  any  principal,  and  sold  the  cotton 
directly  to  Weakley,  and  gave  the  credit  to  him  directly;  then  Mc- 
Kinney and  French  are  nether  liable.  Held  that  this  charge  is 
correct.    16. 


AGENT— Ora(inu«d. 

4,  Aulhoritii  of,  errteded.  If  prineipoj  aowpb  At  ben^,  he  it  botmd, 
Knoaiedge  of  prineipai.  If  an  egmt  exceeds  his  sathoritj  in  pur- 
chasing property,  or  otherwise  make  arrangemeDts  in  the  Dame  of  the 
principal,  and  he,  knowing  the  facts,  receives  and  retains  the  prop- 
erty or  accepts  the  benefit  of  the  engagement  made,  this  wUl  be  a 
ratification  of  the  contract  made  by  bis  agent  Bnt  this  rale  only 
applies  in  cases  where  the  principal  has  knowledge  of  the  transaction, 
and  an  opportunity  to  repudiate  tlie  acta  of  the  aaaumed  agent.  Wm. 
D.  Williams  t«.  A.  M.  H.  Storm  tl  al,  203. 

6.  Same.  D'Kcn  iht  prweipal  i*  not  botaid  for  agenft  eorUraeli.  If  an 
agent  has,  by  acts  and  contracts  beyond  the  scope  of  hia  anthority, 
and  without  the  knowledge  of  hia  principal,  purchased  property,  or 
borrowed  money  in  the  name  of  his  principal,  and  expended  the 
same  in  the  care,  preservation,  or  improvement  of  his  principal's 
estate,  when  the  facts  come  to  the  knowledge  of  the  principal,  the  prc^ 
erty  had  been  consumed  or  expended  in  such  a  way  that  the  property 
caimot  be  restored,  or  the  contract  repudiated,  the  principal  will  not 
be  bound,    lb, 

6.  Samt.    lYineipaTi  option  to  rtpudiaU  aelion  of  agent.    MaU  nUffs  or  r«- 

pKduUe  prampUy.  Where  the  principal  has  the  option  to  repudiate 
the  contraci,  or  to  ratify  it,  he  is  bound  to  do  one  or  the  other 
promptly,     lb. 

7.  Same.    Riiuipal,  rUihltortp\tdiaU,  ettn  ^  ben^eial  to  htm.    A  parly 

cannot  so  deal  with  an  unauthoriied  person,  assuming  to  act  as  agent, 
BO  as  to  leave  the  principal  no  option,  and  to  compel  him  by  forte 
of  the  mere  (act  that  the  transaction  has  been  for  his  benefit,  to  rat- 
ify the  contract.     lb. 

ALTERATION  OF  DEEDa 

See  Deeds,  6,  7, 


1.  In  Oimi'nai    eawer,  not  tiUoictd  until  final  Judgment.      A  defendant 

in  a  criminal  cause,  cannot  bring  his  cose  into  the  Supteme  Court 
hj  appeal,  or  by  an  appeal  in  the  nature  of  a  writ  of  error,  nnltsi 
then  has  been  a  final  judgment  pronounced  in  the  cause  in  the  court 
below.    James  Nolin  m.  The  Sute,  12. 

2,  B^ore  final  decree  may  be  alloaed   by/  tie    ChaneeUor,  but  there  mnl 

be  a  final  decree  before  a  writ  of  error  vnll  lie.  A  Chancellor  may, 
in  his  discretion,  grant  an  appeal  from  a  decree  that  does  not  dispose 
of  the  entire  cause;  but  a  writ  of  error  does  not  lie,  except  IVom  a 
final  decree.     HelmB  and  Wife  tt  ait.  n.  Mynatt,  Adm'r,  a  ob.,  213. 


APPEARABCE. 

See  JuxiaDicnoK,  3. 

ARTIFICE  TO  CONCEAL  EVIDENCE. 
See  CiuiCDiAi.  Law,  11. 

ASSIGNMENT. 

1.  iVomisMry  AoCtt  snii  Bondt.     Ami^menl  of  aame.     When  ■notiee  to  the 

ddMr  o/tJte  auigianeiU  is  nol  reqtiirtd.  Legal  iilie.  Mmnal  detirers. 
When  B,  bond,  bill,  note,  or  like  evidence  of  debt,  is  aotigned,  and  i* 
transferred  bj  actual  manaal  delivery  to  the  aaaipiee,  whether  the 
legal  title  in  the  instrumeiit  passed  bj  the  aBpignment  or  not,  no  no- 
tice ia  required  to  be  given  to  the  debtor,  of  the  anign^ienL  The 
Gajoao  Savings  Institute  cs.  Cocneliua  Fellows  et  alt.,  4S7. 

2.  SaiM.    }foU  in  suit.     .fVomtM  of  Ailomey  to  pay  proceedt  to  amUgrtte. 

If  the  instrument  transferred  were  filed  in  &  court,  as  evidence  in  a 
pending  tuit,  so  that  it  could  not  be  withdrawn  and  actual  delivery 
made,  notice  to  the  attorney  having  the  control  of  the  suit,  and  the 
re«ponubiIil7  of  the  collection,  and  his  undertaking,  express  or  im- 
plied, to  pay  over  the  money  to  the  anignee,  or  to  act  as  his  attorney 
in  the  coller^ion,  would  be  sufficient;  especially  where  the  instrument 
or  note,  at  the  time  of  the  Bsgignment,  had  not  ripened  into  a  judg- 
ment; then  the  delivery  in  this  case,  was  all  that  it  was  possible  to 
make,  and  was  enffitnent ;  and  no  notice  to  the  debtor  was  necenaiy. 
lb. 

See  CiiEDrroB,  1. 
ATTACHMENT. 

1.  Lien   of,  atlafhet  to  property  mmlioned  in  atlaehmeTttt.    Section  3607 

of  the  Code,  only  gives  a  lien  upon  the  property  of  the  defendant 
mentioned  in  the  bill,  or  writ  of  attachment ;  and  any  sale  of  prop- 
erty roade  by  htm  after  the  filing  of  an  attachment  bill  in  Chance- 
ry, or  the  issuance  of  an  allachinent  at  law,  of  property  mentioned 
in  either,  will  be  inoperative  and  void.  M.  W.  Jones  vt,  W. 
B.  Oreenhiw,    348. 

2.  Same.    Same,    Sale  vf  property  ajter  imuanet  of  attaektTiml.     Purthaeer 

aequiru  a  good  tiile.  A  sale  or  assignment  made  of  property  by  a  de- 
fendant, arti>r  an  attachment  has  been  iKued  agnimt  his  estate,  gene- 
rally without  designating  any  special  property,  but  before  its  levy 
upon  the  property  sold,  will  pass  the  title  to  the  pnrcliaser  of  the 
property.    lb. 

Bee  CnAMCZRY,  10,  12,  33. 


I 

I  ATTESTISG  WTTNESa  TO  WILL. 

■  See  EvuiEHCE,  6, 

ATTOEVET-GKNEBAL  PRO  TEM. 

Failure  of  rteord  to  (ioic  Sie  appointmenl.  The  record  failing  (o  Bhow  the 
appointment  of  an  Atlorney-Reneral  pro  (em.  in  the  court  belov,  b 
no  ground  for  a  ncv  trial.  Code,  sec.  5242,  aub-aectioa  8.  Samuel 
Moody  ca.  The  Stale,  299. 

ATTORNEY  AT  LAW. 

See  AsBiQKitEKT,  2 
ABEEST. 

See  CumiHNL  Law,  23,  24. 
BILL  OP  EXCEPTIONS. 

Whenbeama  part  1^  Om  record.  Motion  for  ma  triai.  A  bill  of  exccp* 
^une,  to  become  a  part  of  the  record,  must)be  made  up  and  signed 
by  (he  jndge  at  the  term  in  which  the  trial  is  had.  Ho  has  no 
povcr  to  extend  the  lime  to  a  subsequent  term;  aJthongh  amotion 
for  a  new  trial  may  be  made  and  continued  to  a  eubecquent  term,  it 
does  not  c-arry  witli  it  the  rit;1it  lo  file  a  bill  of  ezceptioua  at  another 
tlisn  the  trial  term.  John  McOavock  et  oZ.  m  M.  C.  11.  Poryev,  34. 
See  Becord,  1. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  A  joint  note  made  payable  lo  A«»fta7id  a?uJ  mfe,  gurrivia  io  her,  uaiat  /*« 

intereH  of  credilort  art  affected.  A  promissory  note  or  other  evideDce 
of  debt,  made  payable  to  husband  and  wife,  upon  the  death  of  the 
husband  the  right  survives  to  the  wife,  and  she  will  be  entitled  to 
the  proceeds,  unless  the  interest  of  the  creditors  are  afiected  Iherd^. 
Bailey  Johnson  et  aU.  at.  Robert  Lusk,  Ex'r,  et  ale.,  113 

2.  Compmnding  afdony.    Promissory  notes,  or  other  obiigaHont gieen for, 

are  abtotutety  mid.  Compounding  n  felony,  by  our  statutes,  is  a 
crime,  punisliable  by  imprisonment  in  the  county  jail  or  penitentiary ; 
and,  if  a  promisBOry  note,  or  other  obligation  for  money  or  property, 
be  given  aea  conBidemlLon  for  such  compounding  of  a  felony,  it  will 
be  absolutely  void.     E.  W.  Porter  et  als.  tt.  John  E.  Jones,  313. 


rt  of  wwd  instrument*  by  Coarle  of  Equity.  The  juris- 
diction of  courts  of  equity  to  order  the  cancellation  o(  void  iustni- 
ments,  where  the  invalidity  does  not  appear  upon  the  face  of  the  ini 


BILLS  OP  EXCHANQE  A^D  PROMISSORY  NOTES— CW«u«I. ' 

ftrunaot,  even  thoogh  a  defense  iat.j  be  m&de  st  kw,  is  nnv  toa 
well  seltled  for  dispute;  and  the  jurisdiction  of  a  oonrtof  equity,  in 
Buch  case,  resting  upon  its  capacitj'  (o  administer  more  eScctual  re- 
lief tl>aa  can  be  obtained  in  a  coart  of  law,  is  not  ousted  by  the  fact, 
that  the  hald«r  of  the  instrument  mtij  have  been  most  diligent  in 
ghissoiL     lb. 


4.  iSoau.  Same.  Eab i» the iov%d diterttioni^  tie  Oanii.  PMkpeluts. 
'I  he  intcrposilion  of  a  court  of  equity  to  set  aside  and  cancel  illegal 
contracts,  is  a  matter  of  sound  discrelion  in  the  Conrt,  and  not  of 
abeolute  right  in  tbe  party  aslctng  its  exercise.  The  inquiry  will  be, 
has  tbe  complunant  made  such  a  caae  aa  would,  were  he  innocenl, 
eniitle  him  to  relief?  If  bo,  does  the  beat  interest  of  society  require 
that  relief  should  be  afibrded,  notwilhatanding  the  guilt  of  the  party, 
and  mabe  such  a  decision,  consistent  -rilh  the  public  interest,  as  they 
wonld  liare  made,  had  tbe  party  been  innocent?  If  not,  the  Ctnrt 
will  refuse  its  aid,  and  leave  the  part  es  in  whatever  difficulties  their 
conduct  ma;  have  involved  them.    Jb. 

6.  Chumml^.     Wkai  wii  may  bt  broagil  lo  Mold  ftmroR.'or  rtipoTuibU,  and 

aiiia:  W.  B.  Qreenlaw  k  Co.  gave  the  following  guaranty:  "We 
hereby  guarantee  the  mlvency  of  the  parties  to  each  note,  and  obli- 
gate ourselves  lo  pay  them,  when  Jones  c;innot  make  the  amount  out 
of  the  parties."  Held,  that  ihe  prosecution  of  a  suit  is  not  a  condi- 
tion precedent,  but  thut  the  guarantor  promises  that  he  will  ^My 
whenever  tbe  guarantee  cannot,  hy  processof  law,  or  otherwise,  make 
the  money  out  of  the  parties  lo  the  notes.  M.  W.  Jones  ».  W.  B. 
Greenlaw.  342. 

0.  Same.  Btturn  of  AoUa  bona  ttidtnte  of  imobxney.  OtW  enidmee  eon- 
pdioL  A  judgment  and  return  of  nuila  bono,  may  be  tbe  roost  satis- 
lactury  evidence  of  the  insolvency  of  a  party,  in  most  casex;  but  this 
fiict  may  be  established  liy  any  oilier  compelent  proof  that  tbe  patties 
are  insolvent,  or  liave  no  property  within  the  reach  of  tbe  courts  of 
■his  Slate.    Ih. 

7.  Some.    Iti  vAat  eattt  lie  guarantee  mtut  txhaoKt  hU  nmedy  agaiiut  prin- 

eipai,  before  the  guaraittor  it  liabU.  If  a  guaranty  require  that  Ibe 
gurantee  shall  exhaust  his  legai  remedy  against  the  principal  debtor, 
as  a  condition  precedent  to  his  right  of  sclion  on  the  guaranty,  it  has 
been  held  tbathemust  procure  tbe  return  of  an  execution  unsatisfied, 
not  because  it  is  the  only  admieaihle  evidence  of  insolvency,  but  be- 
cause it  is  the  very  condition  precedent,  implied  by  tbe  terms  of  Ibe 
contract    lb. 

8.  &me.    Same.     E£ti^  of  nil  being  tiutitiKsd  agidiul  prineipii!.     FaUtn 

U>  tent  proettt.     /nmlnncy  of  prmeipaL     If  an  attempt  lo  colIe<4  a 

43 
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Oebt  bj  legal  proceas,  were  Deceamrj,  and  Ihe  legal  remedr  be  ex- 
hauMed  before  a  guarantor  could  be  held  liable  upon  bin  guarantee, 
tbin  would  be  aufflciently  Bbown  by  proof,  that  procaaa  had  been  u- 
Rued,  and  could  not  be  execuled  upon  him,  because  he  bad  led  the 
State,  and  ihnt  he  was  inBolrenl,  and  bad  no  property  whidi  could 
be  reached  by  attachment.    lb. 

9.  Promisiory  Note.      Poeeemon   of  indoreed  note  by  maber,  praunipiun 

raiKd,  The  poeaesainii  of  an  indamed  note  by  the  maker,  in  presuni|>- 
tive  evidence  ibst  it  was  indorsed  for  his  accommodalioD.  John 
Overton  ra,  W.  F.  Hardin,  375. 

10.  Snmt.  Indomed  note  in  tlie  liantLi  of  peraon,  /or  vthatt  benefit  it  tnu 
made.  An  accommodation  note  is  invalid  in  the  hands  of  ibe  person 
for  whose  benefit  it  was  mide;  and  if  it  be  sold  or  discounted  by  bim 
Ht  a  greater  loss  than  legal  interest,  such  transaction  is  usuriotia  and 
unlawful,    lb. 

1 1 .  Evidence.  Declaration  of  p  irliet  ugniml  (heir  intereti,  admiaSile  afUr 
Ihtir  deaih.  Original  eaidaice.  The  declaration  of  a  party  having 
competent  knowledge  of  the  fads  and  at  varuince  with  bia  intereet, 
are  ndmiseible  after  tbe  death  of  the  declnrnnl,  as  original  evideiM!^ 
without  reference  to  tbe  time  uhea  they  were  made,  or  whether  he, 
ifliving,  would  be  a  competent  wilnet<B  or  not;  buttbcy  are  admitted 
on  the  ground  of  their  intrinsic  credibility,  and  the  extreme  improb- 
abillly  that  a  party,  under  sucb  circlimalances,  would  stale  any  thing 
but  the  truth;  and  his  subsequent  death  ia  an  adequate  ea'^naid 
against  fraud.    lb. 

12.  Indorm-  for  value  not  mli'tled  to  eott  of  his  defense.  Aeeammcdalian 
indorur  may  rjcoiw  eait  againtt  irnneijial.  An  indorset  for  value, 
has  no  remedy  against  the  maker  fur  costa  incurred  by  him  in  his 
own  defense ;  but  an  accommodation  Endorser  may  recover  from  the 
maker  the  coat  incurred  in  rcfiaiing,  in  good  faith  and  upon  reasona- 
able  ground?,  a  recovery  against  him  upon  his  indorsement     lb, 

13.  Promit»ory  tiotet  and  Bonde.  j4s8i'^nt«nl  ofaame.  When  tuHiee  to  the 
debtor  of  the  ataignmeni  ie  not  nqaired.  Legal  tide.  Manual  ddirtry. 
When  a  bond,  bill,  note,  or  like  evidence  of  debt,  is  amigned,  and  is 
transferred  by  actual  manual  delivery  to  the  assignee,  whether  the 
legal  title  in  the  instrument  passed  by  the  nsnignment  or  not,  oo  no- 
tice is  required  to  be  given  to  tbe  debtor,  of  the  BBugn:»ent.  The 
Oayoso  Savings  Institute  vs.  Cornelius  Fcllowa  «f  aU.,  467. 

H,  fame.  Sole  in  mit.  Fromite  of  AtUrmei/  to  pay  proa»h  to  amgnee. 
If  the  instrument  transferred  were  filed  in  a  court,  as  evidence  in  a 
pending  suit,  so  that  it  could  not  be  withdrawn  and  actual  delivery 
made,  notice  to  the  attorney  having  the  control  of  the  Bait,  and  the 
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respoDubilily  of  the  collection,  and  hia  undertaking,  ezpreaa  at  im- 
plied, to  pay  over  (he  monej  to  the  aaugnee,  or  to  act  aa  hia  altome/ 
in  the  colle't  ion,  would  be  aufficieDt;  especiallj  where  the  inatrument 
or  note,  at  the  time  of  the  aasignment,  had  not  ripened  into  n  jadg- 
luent;  then  the  iteliTet7  in  Ihia  caee,  wna  all  that  it  waa  posible  to 
make,  and  was  sufficient;  and  no  notice  to  the  debtor  was  neceiMuy. 
lb. 

15.  Proniitiory  note.  1/  t}u  note  he  void,  the  eemriij  it  void.  Bai  if  gooi 
and  tnlid  for  part,  the  ieearil<,  a  vniid  to  lame  extent.  If  the  note  be 
void,  ihe  auretf  given  tot  it  ia  also  void.  But  if  it  be  valid  to  some 
extent,  the  aecurit;  ia  valid  to  the  same  extent.  McFerrin  &  Meni- 
fee ts.  B.  P.  While  and  Wife,  499. 

16.  Same.  Same.  If  mury  doei  not  appear  in  the  fate  of  the  note,  in  Ihu 
Slate,  U  i»  valid  to  the  eifeiii  of  Ihe  monty  loarxd.  If  usury  does  not 
appear  on  the  face  of  tlie  note,  in  tliia  Slate,  it  is  held  to  be  valid  Ui 
the  extent  of  the  money  loaned,  and  the  legal  interest  thereon,  and 
voidable  only  as  to  the  usurious  excess  and  to  thii  extent  the  coorti 
enforce  the  contract,    lb, 

17.  i^uretiet  on  notee.  .yoftee  toholdtrto  nte.  JVoo/' q^  pmieatton  <^  the 
no.'e.  When  notice  i*  f/ivin.  An  indorser  or  aorel;  upon  a  note,  who 
bos  given  the  principal  notice  (o  Hue  to  the  holder,  or  he  will  be  le- 
Ica.sed  of  his  liability,  must  establish  by  proof,  that  the  party  noti- 
fied, held  the  note  at  the  time  of  the  service  of  the  notice.  £ly  Boyd, 
Jr.,  vs.  George  H.  Tilier,  who  sues  for  the  use,  etc,  668, 

BONDa 

See  Billb  and  Notes,  13;    Coitntx  Trustxe,  3,  4. 
BREA'  H  OF  THE  PEACE. 

See  Criminal  Law,  26. 


.  Merchandiie  Broken.     Commitgian  MenAaTiie.     A  broker  ia  an  agent 


employed  to  nf^ti 
the  form  of 
ions,  be  does  not  act  ii 


Logne,  (  onnty  Clerk, 


e  sales  between  parties  for  a  compensation 
■;  and  in  the  proper  exercise  of  hia  funct- 
}wa  name,  but  as  a  middle  man,  and  is 
merchant.      N.   W.    Speare  ve.   John 


Same.  Merthandiee  Brotert  are  iiat  cnjimeraled  in  our  revenue  lavie  and  are 
not  taxabte.  A  peraon  who  confines  himself  to  the  sale  of  goods  as 
an  ^ent,  is  called  a  merchandiee  broker;  and  there  in  no  provision 
in  the  revenue  .Act  of  1808,  or  other  Act  in  this  State,  for  the  aisess- 
ment  of  a  tax  upon  a  merchandist  broker.    lb. 


i76  INDEX. 

BUTCHERS. 

Pee  CuifiKAi.  Law,  67. 
CANCELLATIOS. 

Bm  Chamccbt,  20,  21. 
CAVEAT  EMPTOB. 

See  Sale  of  Febbomai.  Pkopebtt,  4, 
CIRCUIT  COURT  OF  KKOX  COUNTY. 

See  CBimitAi.  Law,  46. 
CERTIORiEI. 

1.  I!%<taijndgment  in  tie  Ciretul  Owri.    No  prvitdendo  aUoieed.     When  a 

OMBK  ia  brougbt  to  the  Circuit  Court  bjr  (erliorari,  it  is  required  oT 
the  Court  to  render  a  final  judgment;  and  cuinot  remand  the  caose, 
with  a  procedendo,  to  the  Court  below.  iSnij  Weigaud  t«.  N. 
Molateela,  362. 

2.  Poicer  of  dreuil  Court  to  impanet  a  jury  a^Ur  ditmmal  of  eertiorarL 

Slahdorj)  bond.  The  power  to  impanel  a  jurj  in  the  Circuit  Court, 
after  a  eerliorari  Ib  dUmined,  U  not  given  by  expreaa  proriuoBB  of 
our  ttatnlea;  jet  it  has  the  power  to  render  a  final  judgment;  attdno 
remedy  upon  the  statutory  bond  exijta  in  vtj  other  Cotut.    lb. 

3.  Dietrai  Warrant.     Taxa  an  priviUgct.    The  writ  of  certiorari  afibtds 

the  proper  remedj  against  a  dislresi  wsmuit  ill^allj  issued  to  col- 
lect taiea,  or  a  penalty  for  Tailing  to  pay  taxes.  M.  W.  Bpeaia  w. 
John  Li^e,  County  Clerk,  420. 

CHANGE  OF  VE^UE. 

See  Cbimikai,  Law,  47,  48. 


1.  ACoiirififEguitj/mUeorrtetmidaktemadeinignnranetB/materiai/aeU. 

Where  an  act  is  done,  or  a  contract  made,  under  a  mistake  or  igno- 
i-anceof  a  material  fact,  it  is  voidable  and  relievable  in  equity.  The 
rule  IB  (he  same,  not  only  in  cases  w'ere  there  has  been  a  stiidied  sop- 
preesion  or  concealment  of  the  facts,  which  woold  amouot  to  a  fraud; 
but  also  to  many  casee  of  innocent  ignorance  and  mistake  on  both 
sides.    Jamee  Bankhead  t«.  N.  £.  Alloway,  66. 

2.  Same.     Mutual  miilaia  vilhoul  fiaud.      In  cases  of  mntual  mutake, 

going  to  the  essence  of  the  contract,  it  is  not  necessary  that  there 
should  be  any  presumption  of  fraud,  for  equity  will  oltwi  relieve 
howerer  innocent  the  parties  may  be.    lb. 


CHANCERY— Otnimusd 

3.  MUtaIxt,      Orom    fiand.      UndMt   advantage.      The   Cottrt  vUi   opth 

tht  entire  account  and  laie  it  de  novo.  If  there  hu  been  anj 
mistake,  or  omiBtdon,  oc  accident,  or  fraud,  or  nndue  adTonta^  by 
which  an  account  is,  in  tnith,  vitiated,  and  the  balance  is  incoirect- 
Jy  fixed,  a  conit  of  equity  will  not  hold  it  to  be  conclusive  tipon  iite 
parties,  bnt  wilt  allow  it  to  be  opened  and  examined.  In  other  cases 
■R  of  groai  fraud,  or  gioa  mistake,  or  undue  advantage,  or  impac- 
tion, made  palpable  to  the  Court,  it  will  direct  the  whole  account  to 
be  opened  and  taken  de  novo,    lb. 

4.  SatM.     When  an  aeco^lnl  viH  be  optnrd  to  torrt^  one  or  more  iUmt.     In 

Gciues  where  mistake,  or  omtKion,  or  iuaccnracj,  or  fraud,  or  impo- 
sition is  not  shown  to  effect  or  stain  all  the  items  of  the  tniDBactJon, 
the  Court  will  allow  the  acconnt  to  stand,  with  liberty  to  the  plain- 
tiff to  mrcha/ge  and  Aleify;  or  the  account  is  simply  opened  to 
conleetoneor  more  items,  which  are  pointed  oot  by  the  plaintiff  ss 
bei):g  erroneouB.     lb. 

6.  Innocent  mitrrpreientatioiii  o/  material  fade  bg  taielaie,  u  a  ground  <^ 
reli^  If  a  party  inaoc«itly  miwrpreMnts  a  material  fact  by  mis- 
take, opon  whioh  another  is  indnoed  to  act,  it  is  a  conclusive  ground 
of  relief  in  equity,  aa  a  willful  and  false  aMertion;  for  it  operates  as 
a  Burpriiie  and  impa^ition  on  the  other  party.  In  such  case,  the  par- 
ty mnst  be  held  to  his  n 


6.  Same,    Miilaia  at  to  the   amde  o/'  a  firm.     Where   one  of  the  •partite 

u  beae^Ud,  Betief  mU  be  grttnted.  If  parties,  at  the  time  of  the 
dissolution  of  th^  partnership,  believed  that  certain  assets  of  the 
firm  were  good,  and  it  tnmr  out  otherwise,  the  loss  is  the  result  of  a 
mintake,  from  which  a  party  den  Ted  a  benefit  at  the  time  of  the  dis- 
Bolution.  A  court  of  equitr  will  grant  relief  against  him,  although 
no  fraud  inteTvened.    lb. 

7.  Coitrte  oj  eqmh/  will  not  refune  agiUnel  improvidaU  eontraeti.     If,  how- 

ever, upon  a  diotolution  of  a  firm,  one  or  more  of  the  parties  agree  to 
take  the  aaeeta  of  the  firm  and  assume  all  its  liabilities,  and  it  tnms 
out  that  they  have  made  an  improvident  contract,  a  court  of  equity 
will  not  afford  them  relief  against  their  own  volnntaiy  act    lb. 

6.  Rirtnerdiipi.  I^mhatee  made  of  artiiiee  not  eonnrtitd  <n(A  ei«  &tut- 
not  0^  the  firm  wUl  not  bind  Ike  firm,  mlcw  by  lubtequeiU  mtifieation. 
If  one  partner  should,  in  the  nanie  of  the  firm,  make  purchases  of 
goods  not  connected  with  the  known  tNuiDeas  of  the  firm,  such  pur- 
chases win  not  bind  the  partnersliip,  unless  an  expren  or  implied 
authority  is  shown,  or  a  subsequent  ratification  be  proved  by  the  per- 
son claiming  to  hold  tfae  firm  liable,    lb. 
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9.  Jiiriadicfum.     FhiitdvleiU  conveyaneet.      BUI  may  be  filed  be/ore  jtdg- 

■mtnt,  ereaUion  ami  nulla  bonit.  Under  the  proYUiDlui  of  sees.  42S8 
and  4289,  of  the  Code,  a.  Court  of  Chancer;  has  jurisdiction  to  set 
aside  Iratidulent  conveyances,  or  other  devices  to  hinder  and  delay 
creditors,  and  sul^ecl  the  properlj  conveyed,  to  the  payment  of  deU», 
as  if  the  creditor  had  obtained  judgment,  and  execution  Tctumed 
nulla  bona.  August  &  Bing  hb.  E.  Seeskind  et  tJt.,  and  J.  Blnm  & 
Co.  w.  Same,  and  Newberger  &  Rouk  tc.  Same,  106. 

10.  Attaehmmt.  Juriadiditm  aeqaired  teiihout  aUaehmtnl  bang  amed. 
The  issuance  of  an  attachment  under  sees,  42S8 — 89,  of  the  Code,  is 
not  esBentia]  to  give  the  court  jurisdiction.  It  may  be  issued  by  the 
Cluuicellor  at  his  discretion,  during  the  progress  of  the  litifcation,  to 
secure  the  safety  of  the  property.    Jb. 

]  1.  Proftu  muel  be  «nxd,  or  pvbtiealion  made  /or  defendant.  Upon  the 
filing  of  the  bill,  there  must  be  •  aervice  of  process,  if  a  reudeut;  if 
a  non-resident,  notice  by  publication,    lb. 

1 2.  Clerks  A  Maslen  have  no  poaer  U>  Ume  attachmenl  vrtder  «ee>.  4288  and 
4289.  Clerks  i,  Maateis  have  no  power  or  authority  to  grant  writs 
of  attachment  under  sees.  4288 — SB.  The  power  is  alone  conferred 
upon  the  Judge  or  Chancellor.  The  authority  of  the  clerk  to  grant 
original  or  auxiliary  write  of  attachment  is  foand  alone  in  one  or 
more  of  the  causes  designiled  in  the  Bub-seclions  of  the  section  3456, 
of  the  Code.    lb. 

13.  Deed  ^  Iruat.  Frnurfufont  in  tew.  Where  a  deed  of  trust  provided 
(hat  no  respoDsibilily  was  lo  be  incmred  by  the  trustee,  eicept  in 
cases  of  wanton  neglect  in  the  discharge  ol  his  duly  under  the  trust. 
Held,  that  the  insertion  of  such  a  clause  in  the  deed,  is  ftaudolent  in 
law,  and  vitiates  the  deed  as  against  creditors.    lb. 

14.  Same.  Same.  TnigUa.  BuHet  of,  defined  by  law.  The  la*  deter- 
mines the  duty  imposed  upon  the  trustee,  and  the  parties  canjwt 
change  the  rules  of  law  and  the  terms  of  the  ossigniaent,  by  any  ccm- 
tract  they  may  make.    lb. 

15.  Eddenee.  Parol  evidence.  When  adm!t»U>le,  Wiemiol,  Where  the 
litigation  is  bel  ween  the  parties  and  privies  to  a  written  instrument, 
the  general  rule  of  law  is,  that  parol  evidence  may  be  introduced  lo 
change  or  alter  it;  but  as  between  strangem  to  the  instroinent,  or  to  a 
stranger  upon  one  side  and  a  party  or  privy  on  the  other,  this  rule  is 
not  applicable,  and  the  evidence  cannot  be  introdoced.     lb. 

16.  Same.  EdoppeL  If  a  claase  is  inserted  in  a  deed  by  inadvertence, 
mistake  or  accident,  agtunst  the  intention  of  the  parties,  it  may  be 
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reformed  by  b  proper  proceeding  in  C  liancery,  at  the  inaluice  of  the 
purtws  Id  the  inatrumeat.     lb. 

17.  EaUippel.  Partiet  art  boand  by  the  lemu  a/'  their  deed.  When  a  deed 
of  truiit  hoB  been  ezeciiled,  and  at  tbe  time  of  its  ezecutton  the  trus- 
tee objected  to  cerium  BtipulationB  therein,  but  neglected  and  biled 
to  huTe  the  corr-  ction  made,  and  accepted  the  deed  as  written,  the 
triutee  and  beneficiaries  under  the  deed  are  estopped  to  show  that 
the  written  instrument  is  ntit  sucli  as  ihej  presented  to  the  ciedilom. 

lb. 

18.  A  lim  attaches  to  fimperiy  fratadvlaUly  eotatyfd,  upon  the  filing  of  a  bill 
loael  ii  atvU.  Under  and  bj  virtue  of  the  proviEions  of  section 
4288  of  the  Code,  wliere  lliere  bna  been  a,  fraudulent  assignment  of 
properly,  and  a  bill  has  been  filed  by  the  creditors  to  set  aside  Ihe 
conveyanc«v  a  lien  attaches  upon  the  property  ronveyed  in  the  assign, 
ment,  and  bindu  it  wherever  it  may  he  found,  from  the  data  of  the 
filing  of  the  bill.    lb. 

19.  Cbmpoundinji  a  fAoay.  JVonusaory  notes,  or  other  ol/tigationt  gtTat  /or, 
are  abaolutelt/  void.  Compounding  a  felony,  by  our  statutes,  is  a 
crime,  punishable  by  imprisonment  in  the  county  jail  or  penitentiary; 
and,  if  a  promissory  note,  or  other  obligntlon  for  money  or  properly, 
be  given  as  a  consideration  for  such  compounding  of  a  felony,  it  will 
be  absolutely  void.    E.  W.  Porter  et  aU.  vs.  John  B.  Jones,  313. 

SO.  Same.  OmcetlalionofvoidindTvmentiibyCoiiTiaofEqaity.  Thejurie- 
diction  of  courttiof  equity  to  order  the  cancellation  oF  void  tnstru- 
menta,  where  the  invalidity  doea  not  appear  upon  the  face  of  the  in- 
strument, even  though  a  defense  may  be  made  at  taw,  is  now  too  well 
Kltled  for  dispute;  and  the  jurisdiction  of  a  court  of  equity,  in  such 
case,  renting  upon  its  capacity  lo  administer  more  effectual  relief 
than  can  he  obtained  in  a  court  of  law,  ianot  ousted  by  the  fact  that 
the  holder  of  the  instrument  may  have  been  most  diligent  in  com- 
mencing his  suit.     lb. 

21.  <S^itn«.  Same.  Beitt  in  the  »matddi»erHumi^  the  Court.  Public  polies. 
The  inlerpoaition  of  a  court  of  equity  to  set  aside  and  cancel  illegal 
contracts,  is  a  matter  of  sound  discretion  in  the  Court,  and  not  of  ab- 
solute right  in  the  party  asking  its  exercise.  The  inquiry  will  be, 
has  the  complainant  made  such  a  case  as  would,  were  he  innocent, 
entitle  him  to  relief?  If  so,  does  the  best  interest  of  society  require 
that  relief  shall  be  afforded,  notwithstanding  the  guilt  of  the  party, 
•nd  make  such  a  decision,  consistent  with  the  public  interest,  as  they 
would  have  made,  had  Ihe  party  been  innocent?  If  not,  Ihe  Court 
will  refuse  its  aid,  and  leave  the  partiea  in  whatever  difGciiltiea  their 
conduct  may  have  involved  them.     lb. 
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22.  Fracticein.  AnaUtgationmalnli  thalitncltt^iimdtdloia  Ihtantwer, 
miulbeprotien.  Complainant  in  hi«bill  alleged  ihathehul  tendered 
to  tbe  holder  of  the  land,  the  Hmount  demnaded  by  him,  and  that  ha 
offered  to  credit  hia  judgment  nith  the  whole  amoont  due  thereon. 
The  holder  of  the  land  admits  in  his  answer,  the  tender  ae  allied  in 
the  bill,  but  makes  norespottselo  the  allegation  that  the  plaiDtiffbad 
offered  to  credit  his  debtor  with  the  entire  amount  of  his  judgment; 
and  there  is  no  proof  as  to  his  offer  to  credit  the  judgment  with  any 
amount.  Held,  that  an  allegalion  in  the  bill,  not  responded  to  in 
the  answer,  munt  be  established  by  proof,  otherwise  it  will  not  be 
taken  u  true.  John  B.  Hill  ««.  William  Walker,  8««h  C.  Law 
and  NUm  Merriweather,  424. 

S3.  Tnalee.  SemoaU  of,  beyond  ike  Kmili  of  the  SkUe,  Chaneery  Court 
may  appoint  another.  Tbe  Chancery  Courts  of  this  Stale,  upon  the 
removal  of  a  tniRtee  beyond  tbe  limits  of  the  State,  have  the  powo- 
1o  remove  him  and  appoint  another.  Wm.  Maxwell  t*.  John  G, 
Finnic  et  al».,  434. 

24.  Same  Upon  the  appointment  of  a  tnatee  by  the  Court,  A«  miuf  giee 
bond,  tie.  It  is  the  duty  of  the  Court,  upon  the  appointment  of  a 
trustee,  to  require  him  to  enter  into  bonds  with  two  or  more  sureties, 
in  an  amount  equal  to  the  value  of  the  piopertr,  payable  to  tbe 
State,  conditioned  for  the  bithfol  performance  ef  his  daties,  ttc     lb. 

25.  Same.  The  txeeulion  of  tht  baaA  is  a  eonc/tlum  of  iii  ossumini;  tka 
lnu(,  unlfM  vxivctd  by  beneficioria.  The  beneficiaries  under  a  deed  of 
trust  may  waive  thegivingof  the  bond  b;  a  trustee  appointed  by  tbe 
Court,  in  open  court,  or  in  writing.  In  the  absence  of  such  waiva, 
the  bond  must  be  executed  as  a  condition  precedent  to  his  acting  as 
trustee.    lb. 

26.  Same,  I\oeeedin^  to  remow  tnutee.  All  the  pariia  ta  inltrat  nuuf  bt 
before  the  GmH.  Length  of  notice.  In  a  proceeding  to  remove  a  trus- 
tee, nil  tbe  parties  interested  must  be  made  pnriies  lo  it  The  maker 
who  had  paid  one  third  of  the  money  and  entitled  to  the  surplus 
after  paying  the  debts,  is  a  neceexary  party  lo  tbe  proceeding;  and 
ten  days'  notice  to  him  lo  answer  at  a  rule  day,  is  sufficient;  and  upon 
his  failure  l«  answer,  a  pro  eonfaao  may  be  taken  against  him.  See 
Code,  sec.  3652.     lb. 

27.  Same.  Froetedingi  to  remove  trustee  are  lammary.  The  petiliim  there- 
for, may  be  fiied  in  term  lime.  Rule*  of  CkaaarUon.  Proceedings  to 
remove  a  trastee  are  summary,  and  are  not  governed  by  the  rules 
adopted  by  tbe  Chancellon'.  The  jietition  may  be&led  in  term  time, 
and  the  cause  tned  as  soaa  as  the  reqiuslle  notice  can  be  given.    A. 
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28.  Jaritdiaion.     Deed  «el  atidt.     Undtu  infiuenee.     Oonfidentiat  retatioiu. 

A  conK  of  eqnit]'  will  tet  aside  a  deed  procnred  hj  undae  inflaence, 
whei«  ■  relation  of  confidence  robuEli  between  the  partial,  and  an 
influence  povesMd  by  the  one  over  the  other  by  Teaion  of  audi  con- 
fidence, and  an  undue  or  improper  exercise  of  snch  influence  ramiltB 
in  procuring  the  deed  from  the  confiding  partr.  Wm.  A.  Baylin  is. 
H.  B.  8.  Williamt  tt  oil.,  and  E.  C.  Oreeniaw  n.  H.  B.  S.  Wil- 
liama  do!*.,  440. 

29.  Satm.  Same.  Trtatee  and  ben^eiary.  Guardian  and  Kord.  Confi- 
itntial  friatd,  do.  The  relation  maj  be  of  any  kind,  which  implies 
confidence,  aa  truitee  and  benefidaty,  atlomey  and  client,  parent 
•nd  child,  guardian  and  ward,  physician  and  patient,  nunte  and  in- 
Talid,  confidential  friend  and  adviiiei^  indeed,  any  relation  of  confi- 
dence between  peiBons,  which  gives  one  domimon  or  infltience  over 
another.    Ih. 

30.  iSiim«.  Sajne.  Exprat  proof  not  r^^uu^.  When  implied.  Express 
proof  of  «uch  influence  need  not  be  made.  It  i»  implied  from  the 
relation  the  parlies  sustain  to  each  other.     lb. 

SI.  Same.  Bedtait  o^  payment  m  a  de*d.  When  n^dent  evidenet  of  the 
/act.  Who  are  bound  ther^y.  As  against  a  grantor,  the  recital  in  the 
deed  of  the  payment  of  the  conmderalion  at  the  time  of  the  pnrchaae, 
is  his  receipt  or  adminion;  and  on  proof  of  the  deed,  his  receipt  or 
admission  is  proven;  and  bo  generally,  as  against  persons  directly  in 
privily  with  the  grantor,  and  under  him,  tlie  like  rule  may  apply. 
lb. 

32.  Jnsoltwney.     JAtZIa  bona  upon  fieri  faeiat  i»  ordinarily  proof  mffieiait. 

Thie  it  not  nffieletit  at  Ichankt-  See  AiU  Febnary  7,  1600,  cAop.  27. 
Ordinarily  a  nvHa  bona  upon  fieri  faeiat  is  proof  of  the  insolvency  of 
the  defendant  in  the  execution,  and  will  establish  an  allega^on  of 
Insolvency,  in  the  absence  of  proof  to  the  contrary.  But  the  alle- 
gation of  a  miUa  bona  to  a  fieri  faeiat  is  not  an  allegation  of  insolven- 
cy, nor  eq-iivalent  to  such  allegation  in  the  sense  of  the  insolvency 
deugnated  by  the  Act  to  regutale  hanking,  of  Febroaiy  6ih,  18S0, 
ch.  27.  In  a  proceeding  under  this  Act,  to  suljecl  the  assets  of  a 
bank,  on  the  ground  of  its  insolvency,  to  the  prior  right  of  its  note- 
Itolden  over  all  other  creditors  to  paj'  ment  out  of  its  assets,  it  is  es- 
sential that  the  &ct  of  insolvency  be  positively  alleged.  IfcCrae 
n.  Bank  of  West  Tennessee  and  Wm.  Vance,  474. 

33.  Auaekntnt.  Ifon-raident  dettor  of  retident  debtor,  Pertonal  termrx 
notrequired.  A  niMi -resident  debtor  of  a  reudent  Judgment  debtor, 
may  be  subjected  to  the  payment  of  the  judgment  debt  by  bill  in 
Cbanceiy,  upon  judgment  against  the  resident  debtor,  and  eiecntion 
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returned  nnsatUSed.  Such  non-resident  deblor  may  be  made  a  parlv 
withuut  perxonal  gervice,  by  publication;  and  upon  deTauIt  of  ap- 
pearance, a  decree  nay  go  against  bim,  and  an  execution  ma;  bane 
and  be  made  out  of  any  property  o(  the  tlefendtuit  thM  may  he 
found,    lb. 

34.  Praetiee.  Infant  parties,  muet  he  made  d^eadanU.  J^vfttton  t^  land. 
Land  in  fee  in  liea  o/*  doteer.  A  bill  filed  for  the  parpoee  of  parti- 
tioning lands,  in  which  a  minor  or  minon  have  an  interest,  and  alio 
l«  yest  in  the  widow  a  litle  in  fee  to  a  portion  of  the  land  including 
the  mansion  house,  equal  to  a  child's  part  of  the  Isnd,  IQ  lieu  of 
dower,  the  minora  must  be  made  defendants;  and  it  will  be  error 
to  make  them  complainants  in  such  a  cause.  Eliiabelb  Slnipaon 
tt  ai.  VI,  Joseph  Alexander  and  Wife,  GI5. 

35.  Sane.  Same.  Anigning  land  m  fee  to  widmc,  in  tiea  of  douvr.  Stal- 
ulei  of  (Am  Slate  do  not  proside  /or  laeh  eiehange.  The  atatutea  of 
this  Slate  do  not  provide,  that  courts  maj  assign  Ca  the  widow,  an; 
portion  of  her  husband's  lands  in  fee  simple,  in  lieu  of  dower,  eren 
though  it  be  to  the  interest  of  the  heirs  that  the  same  should  be 
done.    lb. 

S6.  Quation  reserved.  Whether  a  Court  of  Chancery,  under  its  general 
powers,  may  nuke  the  change  in  the  infant's  real  ratate,  or  not,  we 
will  not  now  determine.     lb. 

37.  3linor  defendant*  have  a  day  in  Court,  after  their  majorilj/.  Contra  at 
to  eomplainanta.  Minon  ihtmld  be  made  defendantt.  An  infant  de- 
fendant has,  in  general,  a  day  given  him  after  he  attains  his  m^^jority, 
to  set  aside  a  decree  against  him,  and  is  priTileged  in  other  respects, 
beyond  an  adult;  but,  according  to  the  general  practice,  an  infant 
complainant  has  no  such  privilege,  and  is  as  much  bound  as  one  of 
full  age.  So,  where  it  Is  sought  to  charge  the  real  estate  of  an  in- 
fant, he  ought  to  be  male  a  defendant,  and  not  a  comi^nant,  al- 
though it  may  be  his  interest  to  make  the  charge.    lb. 

38.  Gvardiant  of  minon,  $amt  at  neit  friend  of  infant.  Court  may  re- 
move, tchen  the  inlereit  of  next  friend  is  anlagonielie  to  infanL  In  this 
St&le,  iniants  are  allowed  to  pue  nnd  defend,  by  their  guardians;  slill 
he  is,  in  all  respects,  the  nezt  friend  of  the  iiifiint.  He  is  charged 
with  all  the  duties  and  liabilities,  subject  to  the  sime  rtatrainlB,  and 
bears  the  same  relation  to  the  infant  and  the  suit,  as  if  he  had  been 
described  as  the  nezt  friend.  He  is  subject  to  the  control  of  the 
Court  It  he  fail  to  perform  his  duty,  or  has  an  interest  in  the  liti- 
gation antagonistic  to  that  of  the  infant,  the  Court  has  the  power  to 
remove  him ;  and  it  is  its  duty  to  do  so,  and  appoint  another.    lb. 
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39.  Fraeliee.  Verdict  of  jury  mt  an  imue  ^  fiiet,  only  admevrj/  to  the 
Court.  The  Court  may  diereyard  the  taint.  The  verdict  of  a  juiy 
>a  on  ao  iggue  of  fact  Bubnitted  to  them  hy  (he  Chancetlor,  is  on\y 
adviKH7  and  deugned  only  to  aaaift  tJie  Chancellor  in  finding  the  facts. 
He  has  the  right,  and  it  !»  hie  dut;  to  dinregncd  the  finding  of  the 
jury,  if  the  same  was  not  authorized  hy  ihe  rules  governing  Courts 
of  Chancery.      Isaac  Lowe,  Sheriff,  vs.  Mary  A.  Traynor  etal.,  633. 

40.  Same.  Same.  The  finding  of  aniBme  of  fact  in  Chancerj,  is  not  as  ob- 
ligatory upon  the  Court  as  the  verdict  of  a  jury  upon  an  iatae  at 
commcn  law ;  but  it  has  much  weight,  and  vill  be  susLained  unless  it 
clearly  appears  to  be  uosup'^rted  by  proof.    Jb. 

41.  Neu  TriaL  JnritdKtian  of  Chancery  Court,  where  accidenl  or  fraud 
intervene.  CotxH  viill  7>ot  grant  nein  Iriai,  where  Ihe  injury  remJto  from 
the  negtigenee  of  parties.  Courts  of  Chancery  will  not  grant  a  new 
trial  at  law,  or  take  jorisdiction  to  try  a  cause,  after  a  judgment  at 
law,  unless  it  appear  thai  complainant  failed  to  make  his  defense, 
or  lost  bis  remedy  at  law,  through  accident,  mietake  or  fraud,  un- 
mixed with  negligeDC«  on  hie  patt.  Mer«  ignorance  of  a  defenae,  ia 
not  sufficient,  641. 

42.  End  of  LUigaiion.  Ne^igenee  of  paitia  in  mahing  and  preparing 
their  Muaes,  not  lo  be  eneottraged.  There  must  be  an  end  to  litiga- 
tion; and  negligence  of  the  parties  in  making  defense,  or  in  th« 
preparation  of  their  caueea,  muat  not  be  encouraged.    lb, 

CHOSE  IN  ACTION. 

SzE  Hi;sBAMD  AND  Wife,  1. 
CLERK  A  MASTER. 

See  Chinceby,  12. 
CHARGE  OF  THE  COURT. 

See  AoEHT,  3,  ^ 

CHARACTER. 

See  Qenebal  Cbakacter,  1. 
CIRCUIT  COURT. 

See  Jdsibdictioh. 


LB  Uovenior 
remor  t(r 
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iMISSIONER  OF  REQIBTEATION. 

Pmoer  of  Ihe  Oouemor  to  r*tiHi«p«.       Temtn  o/'  ojjic*.     There  bdng 
tennre  of  office  fised  for  the  Commiaiioner  of  B^iMnlion, 
power  of  »ppoinUneDt  having  been  veited  in  the  UoTeni< 
Slate  to  fill  euch  offices,  the  lav  Toda  in  (he  Qovenior 
removal,  and  the  Comminioner  holds  his  offii 
Govenior.        J.  E.  Willianu  n,  John  C.  Boughi 

COMMON  CARRIEB. 

1.  When  ikty  bteome  Sepotilaries.      When  gooda  sent  bj  a 

rier,  have  arrired  at  thdr  destinatioD,  and  have  been  tendered  and 
rerured  hy  the  consignee,  the  contract  for  their  carriage  has  been  pa- 
formed.  The  carrier  mav  then  retain  o'  itore  the  goods  for  the  nse 
of  (he  owner.  If  he  retain  thecuttodj  of  them,  it  isMadepositaij, 
and  not  u  carrier.  As  rach  depnutarj,  there  bdug  no  agreement 
for  compenutioQ,  he  \»  liable  onlj  for  gna  neglect.  L.  Kremer  n. 
The  Southern  Ezpren  Compan/,  366. 
« 

2.  Cnie  ia  judgmeal,     Tbe  Soathem  Ezprees  Companj  received,  March 

13, 18G7,  of  the  plaintiff,  a  package,  at  Memphis,  as  a  common  car- 
rier, to  transport  to  D,  at  Cairo,  Illiaois,  marked  C.  O.  D.,  ¥57.00. 
The  consignee  refused  to  receive  them.  Upon  the  application  of 
plaintiff,  on  the  lllh  April,  he  was  advised  of  the  refusal  of  D  to  re- 
ceive the  goods;  that  thej  were  stored  in  tlie  office  of  the  ooropany 
at  Cairo;  and  notified  that  the;  would  be  re-ebipped  to  him  at  Mem- 
phis, upon  the  payment  of  freight  both  ways.  Held,  that  the  com- 
pany were  not  liable  by  their  agteemeDt,  to  collect  the  price  of  the 
goods ;  were  not  liable  to  the  plaintiff  on  account  of  their  failure  to 
{[ive  him  notice  of  the  non-acceptance  of  the  goods.    lb. 

3.  JU^>onmbiiity  for  tum-deUn^y  of  gooda,  txeepl  prevented   bg  the  ael  tf 

Ood,  or  Kxn^t  enenata.  A  common  carrier  is  responsible  for  all 
locaea,  except  those  occasioned  by  the  act  of  Qod  and  the  public  ene- 
my. By  the  act  of  Qod  is  meant,  inevitable  acddait  or  caKaa)^; 
and  by  the  King's  enemies  is  meant,  public  enemies  with  vhom  the 
nation  is  at  war.        A.  Lewis  &  Co.  ts.  Preston  Ludwick,  368. 

4.  Loei  by  tht^  or  irraUtible  mob.      A  Ion  by  a  common  carrier  occa- 

sioned by  thieve*  and  robbers,  or  by  an  irreaiBtible  mob,  will  not  ex- 
cuse bis  Don-deliver]'  of  goods.    lb. 

COMMON  SCHOO[^. 

Bee  Taxatiok,  4, 

CONFEDERATE  MONEY. 

I.  hotl  Deed.    A  deed  not  void  for  champerty  or  fraud,  or  Jpr  tke  stalntuM  of 
iomepuNie poliej/f  viiil  be  set  up.     If  a  lost  deed  sought  to  be  set  up, 


r 
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CONFEDERATE  MOSEY— OoMinved. 

wec«  void  for  champertjr  or  fraud,  or  because- executed  in  violation 
of  some  rule  of  law  or  public  policy,  then  a  court  of  equitj'  wonld 
not  lend  il«  aid  to  eBtabludt  it  But  where  the  illegality  complained 
of  is  not  sufficient  to  avoid  the  ile«d,  or  prevent  the  vealing  of  title, 
it  cannot  be  mSicient  to  prevent  the  holder  of  the  title  frota  eafoic- 
ing  it  in  the  cwurts.    Samoel  Hontgomeiy  ta.  Jesse  Kerr,  IBS. 

2.  Same.  Ccm/edanU  money.  Exeaited  eontraett.  Out  in  judgment, 
Montgomery  purchased  of  Kerr,  in  1862,  a  Iiact  of  land, -for  whi<3h 
he  paid  him  four  thousand  dollaiB  in  Confederate  money;  took  a 
deed  in  fee  simple,  which  was  witnened  and  delivered,  but  losL  He 
Sled  his  bill  to  esUbliah  the  lort  deed,  or  that  the  title  be  diveMed 
out  of  Ken^  which  was  resisted  by  Kerr,  on  the  ground  of  the  ille- 
gality of  the  consideration.  Held,  that  this  Court  will  not  disturb 
an  executed  coDtrect  of  this  character;  and  that  complainant  is  en- 
titled, by  virtue  of  and  under  said  deed,  to' hold  the  land  in  fee  hjd- 
ple;  and  that  Kerr  lias  no  right,  title  or  interest  therein.    Jb. 

COMPOUNDING  A  FELONY. 
See  BU.L8  ahd  Notes,  2. 
CONFIDENTIAL  EELATIONa 

1.  ChaTiceri/  Jnjiadielion.    Dud  w<  nnif«.     Vndneiiijiuenee.     Confidential 

Ttlatitmi.  A  court  of  equity  will  set  aside  a  deed  procured  by  undue 
inflaence,  where  a  relation  of  confidence  subsists  between  the  parties, 
and  an  influence  pcasessed  by  the  one  over  the  other  by  reason  of 
such  cooBdence,  and  an  undue  or  improper  exercise  of  such  influence 
results  in  procuring  the  deed  from  the  confiding  party.  Wm.  A. 
Baylin  n.  H.  B.  S.  Williams  et  ots,,  and  £.  C.  Greenkw  ni.  H. 
B.  8.  Williams  el  aU.,  440. 

2.  •Sinne.    Same.     IVuttee  and  ben^etary.     Ovardian  and  ward,     Ctmli- 

daUiai  Jnend,  etc.  The  relation  may  be  of  any  kind,  which  implies 
confidenoe,  as  trustee  and  beneficiary,  attorney  and  client,  parent  and 
child,  guardian  and  ward,  physician  and  patient,  nurse  and  invalid, 
confidential  friend  and  adviser;  indeed,  any  relation  of  confidence 
between  persons,  which  gives  one  dominion  or  influence  over  an- 
other,   lb. 

3.  Exprem  proof  not  requved.     Whta  imj^ied.     Express   proof  of  such 

inflaenc«  need  not  be  made.  It  is  implied  from  tfae  relation  the 
parties  sustain  to  each  other.    lb. 

CONSTITUTIONAL  LAW. 

1.  Poaer  rf  Taia^oF,  Cmferred  on  anatlia  and  ineorporattd  (omu. 
The  Constitution  of  the  State  of  Tennessee  sec.  29,  of  article  second. 


CONSTITUTIONAL  LAW— OytUlnwd. 

authoriiea  the  Legialature  lo  confer  the  power  of  taxation  on  the 
counties  «nd  incorporated  Iowiib.  B.  O.  Keesec  et  ale.  tt.  The  Civil 
DUtrict  Board  of  Education  tt  aU.,  127- 

2.  SatTie.    Same.     The  power  lo  Umj  taxm  amjrned  to  (owni  and  coanlia. 

The  implication  ia  irreairtible,  that  the  Pipresgion  of  the  anthoritjlo 
delegate  the  power  of  taialion  to  the  counties  and  lowtiB,i8  an  abso- 
lu'e  exduiiion  of  authority  to  delegate  the  [tower  to  any  othM" 
agency.     lb. 

3.  Same.     Ciril  dutricit  of  lie  arnniia  art  not  ineorporaled  town*.      The 

civil  districts  of  the  counties,  are  not,  in  the  sen»e  of  the  Constitution 
of  this  State,  incorporated  towns,  and  the  fact  that,  by  the  school  law, 
they  are  invested  with  BOme  of  the  capacities  of  corporate  bodies, 
does  not  make  them  iucoi^rated  towns.    lb. 

4.  The  Act  Hlh  of  March,  1868,  eh.  83,  see.  14,  m  luaoBtHliUinnal  and  void. 

Tlie  Act  passed  Harch  14lh,  1868,  ch.  83,  sec.  14,  authorizing  the 
district  boards  of  the  civil  districts  of  the  counties  of  this  State,  to 
levy  a  lai  of  three  mills  on  property,  and  fifty  cent*  on  polls,  for  th« 
purpose  of  building,  repairing  or  furnishsng  HchooU  in  the  civil  din- 
Iricl,  and  submitting  the  satDe  for  the  ratiflcaiiou  or  r^ectlon  of  the 
qualified  voters  of  the  di<<trict,  is  unconstitutional  and  void.     lb. 

5.  /n  capibit  toma   Ihe   dtftndaiU   u   entitled  lo  topy  of  indietment  tiro 

day»  bcfort  trial.  Under  the  ConntiiUlion  and  laws  of  this  State,  a  dt- 
fendunt  indicted  for  a  capital  offense,  if  he  is  in  actunl  cimfinenient, 
is  entitled  lo  a  copy  of  the  indictment  prepared  against  him,  at  least 
two  entire  days  before  the  trial,  unless  he  expressly  waives  Ihe  right. 
Nokes  w.  The  Slate  ,297. 

6.  Rigid  i^  tnal  by  jury.     How  far  U  d'eadi.    The  proper  and   settled 

construction  of  the  coDStiluliunal  provision,  which  declat«8,  "that 
the  right  of  trial  by  jury  ahatl  remain  inviolate,"  is,  that  Ihe  right 
shall  remain  inviolate  as  it  existed  at  the  formation  of  the  ConntilQ- 
tion.     Cases,  which,  before  the  Constitution,  were  not  triable  by  a. 

jury,  need  not  be  made  so  now.  Partiefl  esnnot  now  be  deprived  of  a 
trial  by  jury,  who  could  demand  it  at  and  before  the  formation  of  the 
Constitution;  cases  not  having  the  right,  at  that  time,  to  demand  a 

jury,  cannot  now,  ai  of  right,  because  of  the  conrtitutional  proviHon, 
0.  Trigally  ta.  The  Mayor  and  Aldermen  of  Mempbl'>,  382. 

7.  MunUipat  ordiiumcei.     I^m  <^  the  tirnd.    Ci'y  ordinances  prescribing 

pecuniarypenahies  for  infraction  of  the  same,  and  tlie  Court  wherein, 
and  the  mode  of  procedure  whereby  their  ordinances  are  enforced, 
are  not  obnoxious  lo  the  constitutional  rule  known  in  Tennessee  ai 
the  "law  of  the  land,"  or  to  any  other  constitutional  provision.     lb. 


CONSTITUTIONAL  LkVf-Continatd. 

8.  Same.     Fotaer  of  the  Legitlalvre  to  charter  mvnmpat  forporation*.     The 

poirer  of  ihe  Legislature  lo  enact  municipal  corpora  I  innn,  ia  au- 
thorised bj  the  Conalttution;  and  without  Huch  express  authority,  no 
doubt  could  be  raised  or  entertained,  of  the  existence  of  the  poirer. 
Municipal  corporations,  as  a  means  of  local  government,  existed  be- 
fore the  ConHlilution  waa  founded,  and  have  been  eslabliahed  during 
the  whole  existence  of  the  State,  and  were  govemmtntnl  inalitutiune 
derived  from  the  country  from  which  we  took  r  ur  origin.    lb. 

9.  OrdinBiKe  of  mameipal  eorporations  repagnani  to  latre  or  Omstitniion  of 

5tal«,  are  loid.  The  ordinances  of  a  municipal  corporalion  that  are 
repugnunt  lo  anj  provision  ot  the  ConKtitutiou  of  the  Slate  or  gene- 
ral statute,  are  void;  but  not  because  of  their  local  application  or 
local  enforcement,  or  because  not  similar  lo  laws  and  legal  proceed- 
ings as  administered  in  the  ■  ourta  generally,  of  the  Stale.     lb. 

10.  Evidence;,  lehea  rtdaced  lo  vrriiing  by  Recorder,  may  be  toed  in  appeUalt 
coiiH.  By  section  — ,  of  the  Code,  testimony  taken  by  the  Police 
Conn,  at  the  trial  for  a  violation  of  the  municipal  taw,  and  reduced 
lo  writing  by  the  Recorder,  in  the  presence  of  the  defendant,  face  lo 
face  with  Ihe  witnessea,  may,  upon  an  appeal  to  the  Circuit  Court,  be 
used  as  evidence  with  any  other  proof  the  parties  may  prodnce,     lb. 

CONTESTED  WILL. 

See  Evidbhce,  4. 
CONSTITUTION' AL  <  ONVENTION. 

Bee  Elective  Fju.KcnisE,  7. 
CONTEACT. 

1.  Ageiitt.    Scde  to.     Wlienfheprine'palbecotneeliabU/oreontraeto/AgenI, 

Whea  the  Agent  a  liable.  Unhiown  principal.  A  purchajw  made  by 
an  Dgent,  in  the  name  and  on  the  creilit  of  the  agent,  for  a  principal 
not  disclosed  to  the  seller;  Ihe  lattermay,  upon  discovering  the  prin- 
cipal, treat  the  sale  as  a  contract  with  the  principal,  and  hold  biiu 
responsible  for  the  price;  or  at  hia  election,  sue  the  agent  or  princi- 
pal, although  the  seller  at  the  time,  supposed  Ihe  agent  made  the 
purchase  for  hinistlfns  principal,  unless  it  be  shown  that  the  sale 
was  upon  the  sole  and  exclusive  credit  and  liability  of  the  agent. 
Charles  L.  Davis  rt.  H  D.  McKinney  and  H.  8.  French,  15. 

2.  Same,     Sale  madt  to  Agent  lehen  real  Frineipal  it  knomt.    If  a  sale  and 

purchose  be  in  the  name  and  upon  the  credit  of  the  agent,  and  the 
real  principa!  be  known  at  the  time  lo  the  BcUer,  ihe  contract  will  be 
deemed  to  be  with  the  agent  as  principal,  and  upon  his  sole  liability, 
exclusive  of  liabilily  on  tbe  part  of  the  acltial  pnncipal.    lb. 


CONTRACT— CbntiniMA 

8.  Com  tn  jadgment.  Charge  of  the  Cowl.  The  Court  below,  chained 
the  jurj,  Ih&t  if  Davu  knew  that  Weakle;  iraa  the  agent  of  McKitt' 
oej,  and  did  not  know  that  French  wa«  the  dormant  partner  of 
McKinne/,  (even  if  he  were  no,)  and  poeitivel;  refused  to  Bell  to 
Weaklej  as  agent,  and  refused  to  recogiiiw  anj  principal,  and  sold 
the  cotton  directlj  to  Weakley,  and  gare  the  credit  to  him  directlj^ 
then  McKinney  and  French  are  neither  liable.  Held  that  this 
diBTge  is  correct.    lb, 

4.  lUegal cofUrael.  Knoaledgeo/  lender  of  ntoiuy  deetitot taint  Ae amtraet 
wilh  iHtgality.  The  mere  knowEcdge,  on  the  part  of  the  lender  of 
money,  of  ihe  illegal  use  that  the  borrower  intends  to  make  of  the 
tnoney,  is  not  enough,  of  itself,  to  fix  the  stain  of  ill^ality  npon 
the  lender.  In  order  to  do  thin,  it  must  appear  that  the  lender  made 
Ihe  loan,  on  his  part,  to  furnish  the  money  lo  enable  the  borrower  to 
dotbeill^aiacC    John  McGavock  <e ab.  n.  M,  C. H.  Purrear,  34. 

6.  iSaine.  Same,  SvhaeqaaU  Tenaad  of  a  jtoUgwen  for  on  iUegci  purpcm 
doe»  not  TtmoiK  the  tainL  If  the  original  loan  was  for  an  illegal  pur- 
pose, and  falls  within  the  rule  slated,  no  subeeqneat  renewal  would 
remove  the  taini;  and  it  can  make  no  difference  into  wboae  biDds  the 
note  had  paAsed  after  iw  maturity.    lb, 

6.  Agtntt,     Authority  of,  exceeded.     If  prineipai  aeeepl*  ihe  bene/fto,  he  it 

boand,  Kru/aledge  of  prineipai.  If  an  agent  exceeds  his  aathoHty 
in  purchasing  property,  or  oClierwise  make  arrangements  in  the  name 
of  the  principal,  and  he,  knowing  the  facta,  receives  and  retains  the 
property,  or  accepts  the  benefit  of  (he  engagement  made,  this  will  be 
a  ratification  of  the  contract  made  by  hi;>  agent.  But  this  rule  only 
applies  in  cases  where  the  principal  has  knowledge  of  the  traiuaction, 
and  an  opportunity  to  repudiate  the  acts  of  the  assumed  agent. 
Wm.  D.  Williams  vs.  A.  M.  H.  Storm  ei  al.,  203. 

7.  Same.     Same.      When  the  principal  u  not  bmnd  for  agenit  amtraett. 

If  on  agent  has,  by  acts  and  contracts  behind  the  scope  of  his  author- 
ity.and  without  the  knowledge  of  hU  principal,  purchased  property, 
or  borrowed  money  in  the  imme  of  his  princiial,  and  expended  the 
same  [n  the  caie,  preservation,  or  in.provement  of  his  principal's  es- 
tate, when  the  facts  come  to  the  knowledge  of  the  principal,  (he  prop- 
erly hod  been  cnnsumed  or  expended  in  such  a  way  that  the  property 
cannot  be  restored,  or  the  contract  repudiated,  the  principal  will  not 
be  bound.    lb. 

8.  Same.     Same,      PrintipoP*  optiom  lo  rtpttdialt  aetim  of  agent.     Matt 

ratify  or  repudiate  prompUy.  Where  the  priucipal  has  the  option  to 
repudiate  the  contract,  or  to  ratify  it,  be  is  bound  to  do  one  or  the 
other  promptly,     lb. 


CONTRACT— Ointimad. 

S.  Same.  SaTnt,  TVineipoJ,  riglU  lo  rr/mrfuite,  ecen  if  ben^fidal  to  Aim. 
A  party  cannot  bo  deal  willi  an  anaathorized  penion,  assuming  to  act 
US  agent,  so  as  to  leave  the  principal  no  option,  and  to  compel  him, 
by  Torce  of  the  mere  lact  that  the  transaction  hu  been  for  hia  benefit, 
to  ratify  the  contract.     lb. 

10.  Illegal  CcaOtwit.  When  the  Ukgality  it  dtovn  by  the  piainiiff,  tie 
eourtt  Kill  Ttpri  Aim,  The  rule  it  different  in  regard  ta  deftTuiaiU.  1  f 
the  plaintiff  Bflka  the  enforcement  of  an  illegal  contract,  which  ap- 
pears in  his  declaration,  it  is  the  duty  of  the  Court  to  repel  him, 
upon  grounds  of  pnblic  policy.  The  rule  in  different  where  the 
illegality  of  the  contract  is  declared  by  the  defendant.  Cale&Neil 
VI.  Blair,  Adm'r,  639. 

11.  Same.  Samt.  Court  mil  ditmim  mil.  It  the  note  roed  on  exhibits 
on  its  iace  an  illegal  contract,  and  hod  been  executed  in  congidere- 
tion  for  a  pre-existing  note,  the  plaintiff  cannot  recover  the  amount 
of  the  first  note,  and  Interest  ther«on.  The  Court  should  hare  dis- 
missed the  suit  brought  upon  the  note.     lb. 

CONVEYANCE  OF  LAND. 

See  Husband  and  W:pj(,  3,  4,  5, 
COPY  OF  INDICTMKNT. 

See  CoNSTiTDTiONAL  Law,  S. 
C0K1K)RATI0N. 

See  Municipal  Cobpobatiok. 


See  BiUiS  akd  Notes,  7;    Pleadinu  and  Pbactice,  16, 
COUNTY  OFFICERS. 

1 .  Eaaoail  of.    Report  of  grand  jun/  upoh  amount  of  bond.    Satiee  lo  off.- 

Ml-  6e/ore  remorai.  By  sections  725-28-27,  and  778  of  the  Code,  a 
judge  of  the  Circait  Court,  upon  the  report  of  the  grand  jury,  of  the 
unsuffi  iency  of  the  bond  of  the  county  truWee,  or  other  county  offi- 
cer, except  clerks  of  the  Circuit  and  Chancery  Courts,  can  remove 
each  officer  upon  his  failure,  atler  legal  notice  given  him,  to  give 
other  and  sufficient  Becuriliea.  In  the  matter  of  E.  M.  Wickersham, 
TniPlee,  333. 

2.  Sv.§aeidiivad.     Oirevil  Judge  may  fie  ike  amoutU.    If  it  appearsfrom 

the  report  of  the  grand  jury,  that  the  amount  of  the  bond  of  a 
county  officer  is  insufficient,  the  Circuit  Judge  may  fix  the  amount. 


1.  SiAtcrlpliontto   BaUroade.      The  Act  of  1851-2,  chapter  117,  allows 

f'ounty  Coiiru  in  Ihe  respeclive  coiiniics  in  tliis  State,  through 
which  a  railway  or  railways  liavc  been,  or  fihall  be  located,  etc.,  lo 
Biibscrlbe  stock  in  such  milrond  conipanieB  through  their  Chairmen. 
The  JuHticea  of  Campbell  Co.  r>.  Knoiville  &  Kentucky  Bail- 
road  Co.,  598. 

2.  BajvUitei  ntceitary  to  mate  a  mbtcnption   of  elock  by  Ihe  Coun/j   Court 

valid.  Before  a  County  Court  will  be  permitted  to  subscribe  slock 
in  the  name  of  the  county,  an  election  Hhatl  be  held  by  the  Sheriff 
of  the  county,  after  giving  thirty  days'  nutice  of  the  same,  and 
specifying  the  amount  of  stock  proponed  to  be  taken,  and  when  pay- 
able, and  the  name  of  the  company  in  which  the  stock  is  propotied  t.i 
be  taken.  If  a  majority  of  the  votes  polled  be  for  the  eubecriplion, 
then  the  ChairmanBhallBubscribe  the  amount  of  stock  in  the  railroad 
company  so  vot«d.  All  these  requisites  most  be  complied  iritb,  to  au- 
thorize Ihe  subscription  of  Mock  by  the  Chairman.    lb. 

3.  Same.     The  Act  of  )8ol-2,  eon/en  no  aiUkority  on  the  aninlg  to  iemie 

bonds  lo  pay  railroad  ttock.  Slock  finder  liii  Ad  mud  be  paid  by  a  levji 
(^  laies.  The  Act  of  1851-2,  confers  no  nuliiority  upon  the  County 
Courts  to  issue  bonds  of  the  county  for  Ihe  purpose  of  paying  the 
Bt(,J[  subscribed,  but  contemplates  the  payment  of  the  subscription 
by  the  collection  of  taies  levied  for  that  purpose.    lb. 

4.  County  bonds  of  Chmpfcrfl  CouMy.     Order  of  Ihe  County  Coart.     Ekellan 

bylhtpeople  i^  the  counly.  Chairman  of  Ihe  County  Coart  nal  author- 
iied  lo  iteue  county  bondf.  At  the  May  Term,  1853,  the  County 
Court  of  Campbell  County  made  an  order  that  the  Sheriff  hold  an 
election  in  each  civil  district  in  the  county,  on  the  last  Saturday  in 
June  next;  that  the  people  may  vole  whether  the  Chairman  of  the 
County  Court  shall  take  ifty  Ihon^nd  dollars  stock  in  a  railroad,  In 
be  laid  out  from  the  town  of  Knoxville,  Tennessee,  to  Lexington  or 
Danville,  Kentncky,  by  issuing  county  bonds,  ■••••• 
provided  the  neit  Legislature  will  charter  a  railroad  from  Knoi- 
ville to  Danville  or  Lexington;  and  also  anthonie  the  Chairman  of 
the  County  Court  to  issue  county  bonda,  payable  at  thirty  yearns  in- 
terest at  G  per  cent.,  payable  half  yearly;  and  that  the  railroad  pheh 
through  Campbell  County.  The  election  was  held,  and  the  majority 
of  the  voters  aulhoriicd  the  subscription  of  stock.  Held,  tliat  there 
is  nothing  in  the  order  of  the  County  Court,  of  May,  1863,  or  in  the 
notice  for  an  election,  or  even  in  the  election,  lliat  authorized  a  sub- 
scription of  stock  lo  either  llie  Iiexington  or  Knoivilie  Railroad,  or 
to  the  Knoxville  and  Kentucky  Bailroad  Company;  and  that  the 
action  of  the  County  Court,  and  the  election  held  in  purauance  there- 
of, and  subsequent  order  of  the  County  Cjurl,  directing  the  Chair- 
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man  to  iKsne  the  bonds  totheKnoxville  and  EcnluckjItDilroad  Com- 
pany, were  unnulhorized  by  (he  Act  of  1351-2,  and  the  relator  ac- 
quired (liereby,  no  riglit  (o  the'Biibscription  or  la  Ihe  bonds  of  the 
rounty.     lb. 

5.  iSini^.  The  second  condition  upon  which  tlie  County  of  Campbell  was 
lolakeBlock  in  a  railroad  to  paaa  through  the  county,  and  connect 
Knuxville  with  Danville  or  Lexington,  Kentucky,  ia,  that  tlie  cliar- 
ter  for  this  road  was  to  be  obtained  at  themcctingof  (he  Legislatare, 
in  1S53.  On  the  28th  of  February,  1S54,  the  Leginladire  amended, 
the  charter  of  the  Lexington  and  Knoxville  Railroad  Company,  by 
which  the  name  waschangcd  to  that  of  the  Knoxville  and  Kentucky 
Railroad  Company.  This  change  of  the  name  of  (he  road,  by  the 
amendment  of  February,  16o4,  ia  not  a  Bubstantlat  compliance  w'lh 
the  conditions  of  the  proposed  anbscriplion,  and  confcn  no  authority 
upon  the  Chairman  of  the  Court  to  issue  Ihe  bonds  of  the  countv, 
except  upon  the  conditions  prescribed  by  the  Act  of  1851-2.  While 
the  Act  of  February,  1854,  may  have  made  valid  the  action  of  the 
t  ountyConrt  in  ordering  the  election,  and  the  election  held  in  pur- 
Boance  thereof,  itdid  not  confer  upon  the  Chairman  of  the  County 
Court  the  power  todo  other  acts  unaulhorized  by  lav,  or  lo  issue  the 
bonds  aa  proposed  by  the  relator.    JS. 

COUNTY  TRUSTEE. 

1.  EmbealemaU.      Failure  to  pay  orer  monry  to   mrxemor  in  office  »ntr- 

plaiaed,  in  a  felony.  The  failure  and  refusal  of  a  County  Trustee  to 
pay  over  money  in  his  hands,  belonging  to  the  county,  to  his  successor 
in  office,  is,  unexplained,  eridenca  of  a  conversion  of  the  money  lo 
hiaown  use;  and  if  proved,  will  eetahlish  the  allegation  in  the  in- 
dictment, that  the  defendant  did  "embexzle  and  convert  the  money 
^  to  hifl  own  use."        The  State  vt.  Thomas  E.  Leonard,  307. 

2.  Same.     Proef  may  be  made  to  ditprove  Ihe  fdanioui  inlenl.    Proof  may 

be  made  by  the  defendanl,  of  facts  relieving  his  failure  and  refusal  (o 
pay  over  the  money  in  his  hands  to  his  successor  in  office,  of  its  felo- 

3.  Btmoml  of  eo'tnty  offieert.     Report  if  grand  jury  upon  ammmi  of  Jonrf. 

Solvx  Co  officer  before  remoml.  By  sections  725-20-27  and  778,  of 
the  Code,  a  judge  of  the  Circuit  Court,  upon  the  report  of  the  grand 
jury,  of  the  unaufficiency  of  the  bond  of  the  county  Irualee,  or  other 
county  officer,  except  clerks  of  the  Circuit  or  Chancery  Courts,  can 
remove  such  officer  upon  hia  failure,  after  legal  notice  given  him,  to 
give  other  and  suiBcient  aecnrities.  In  the  matter  of  E.  M,  Wict- 
ereham,  Trustee,  333. 
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4.  Samt.  SvffieUnt  bond.  Cireuii  Judge  may  ^x  Oa  ammad.  If  it  ap- 
ptara  from  tLe  report  of  the  grand  jmy,  tliat  the  amount  of  the  bond 
of  a  county  officer  ia  ioRufGdent,  the  Circuit  Judge  may  fix  the 
amount,    lb. 

CRIMINAL  LAW. 

1 .  Failwn  of  tie  County  Onirt  to  appoiTil  a  ventre.     The  CSreait  Judge  majr 

detignate  the  panel,  and  the  eheriff  evvtmon.  The  County  Court  failing 
to  appoint  a  venire  for  the  succeeding  Circuit  Court,  the  Jndge  may 
designate  and  direct  the  Bheriff  to  Bummon,  a  panel  from  which  a 
grand  Jury  may  be  Beleded.  No  ceniVe  ie  necetEaty  ia  such  a  cnae, 
under  our  eUtutea.        Zack  Boyd  m.  The  Slate,  1. 

2.  De/endantt  cannot  be  tried  on  copies  of  indietmenl,  ezeept  under  the  Maiute, 

A.  defendant  cannot  be  tried  upon  a  copy  of  an  indictment,  except  in 
caeea  provided  by  our  atatutea.  Code,  see.  6138.    lb. 

3.  IndUtmenl  lent  to  Criminal  Comi  by  Gerk.      An  indictment  found  in 

the  Circuit  Court  of  Davidson  County  may  be  transmitted  to  the 
Criminal  Court  of  aaid  county,  with  all  the  papers  in  the  came,  by 
the  Clerk  of  the  Circuit  Court,  without  any  order  of  the  Court,     lb, 

4.  Juritdiclion  of  the  tmrt  trying  difendanU,  mutt  dearly  appear.     It  ia  not 

enough,  in  the  trial  of  a  crimiuol  case,  that  from  the  record  aod  ail 
the  circumatances  in  the  caae,  there  may  be  strong  grounds  of  in- 
ference that  the  prisoner  waa  tried  and  convicted  by  a  proper  tribu- 
nal. The  record  must  show  that  he  was  tried  in  a  court  having  ju- 
risdiction of  the  case.     lb. 

5.  Indielmenl  for  Murder.      Feionioudy  or  maliee  aforethought,   euential 

avermenlt.  In  an  indictment  for  murder  in  the  first  degree,  it  is  De- 
cenary to  charge  that  the  offense  was  committed  felonioualy,  or  wilh 
malice  aforethoagbt.  These  words  were  absolutely  essential  to  the 
gnffiden<7  of  an  indictment  at  common  law.  Luciua  Witt  m.  The 
State,  5. 

6.  Same.     Common  tain  firm,  or  in  the  Hwda  of  the  itatute.    An  indictment 

for  murder  would  l>e  good,  if  it  charged  the  oScnse  according  to  the 
common  law  form,  or  iu  the  words  of  the  statute.    lb. 

t.  Fame.  The  weapon  mVMi  he  proeen  at  averred  in  the  indidmeaL  When 
the  indictment  charges  the  killing  to  have  been  done  wilh  a  particu- 
lar weapon,  the  prosecution  will  not  be  permitted  to  prove  that  it  was 
done  with  a  wespoa  of  a  totally  different  character.  Thus,  evidence 
of  a  dagger,  will  support  the  averment  of  a  knife;  but  evidence  of  a 
kuUe  will  not  support  the  avennent  of  a  pistol.    lb. 
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8.  JfiUiee.      Different  tinii,      Pmamptioa  ichta  kUltag  U  prooen,   mUg 

miiTder  in  the  leeond  degree.  The  fact  of  the  killing  being  proved,  the 
lav  preoumea  only  murder  in  the  aecond  degree.  Malice  is  implied 
from  the  mere  factof  killing;;  but  it  is  not  presumed  from  the  killing 
alone,  that  the  murder  wok  perpetrated  by  means  of  pnison,  If  ing  ia 
wait,  or  by  any  other  kind  of  willful,  deliberate,  malicious  or  pre- 
meditated killing,  or  in  the  perpetration  of  any  of  the  felonies  men- 
tioned in  section  4598,  of  the  Code.     lb. 

9.  Ecidenee.     I'lMeatton  <^  iloimproperly  not  conclugavagainit  the  prixoner. 

The  possetisioD  of  a  stolen  horse,  two  months  after  the  (heft,  U  a  cir- 
cumstance to  be  considered  by  the  jury,  but  does  not,  even  Unex- 
plained, raise  a  conclusive  presumption  of  the  prisoner's  guilt.  The 
jury  may,  and  should  give  the  fact  proper  weight  as  evidence,  hut  it 
IB  for  them,  and  they  are  rot  bound  to  convict  the  prisoner,  unl«>» 
upon  the  whole  evidence,  they  are  satisfied  of  his  guilt,  Hititm 
Curtis  w.  The  State,  9. 

ID.  Same.  Ezptanalory  evidrnee  of  poteeximi.  Jury  must  Ioo£  lo  Ihe  to- 
tire  evidence  in  a  eavte.  The  prisoner  is  not  bound  lo  produce  explan- 
atory evidence  of  his  pnssesKion.  The  jury  must  look  to  all  the 
proof  in  the  case,  brought  out  by  either  party,  to  determine  whether 
aoy  inference  of  guilt  arising  from  the  poasexsioEi,  was  counter))aI- 
anced.    lb. 

11.  Same.  Artifice  in  eoneealing  eridenee.  Fratid  upon  prieonen,  Xew 
trial.  If  a  prisoner,  by  the  artifice  of  the  Attorney  for  the  Slate,  ia 
induced  to  go  to  trial,  under  the  belief  that  certain  witnesses  Tor  Ihe 
State  are  absent,  when  they  are  present  and  concealed  by  the  At- 
torney for  the  State;  this  will  be  good  ground  for  a  new  trial.     lb, 

12.  AppeaU  in  criminal  eauiet,  not  alloaed  until  after  final  judgment.  A 
defendant  in  a  criminal  cause,  cannot  bring  his  case  into  theSupreme 
Court  by  appeal,  or  by  an  appeal  in  the  nature  of  a  writ  of  error, 
unlem  there  has  been  a  final  judgment  pronounced  in  the  cause  in  the 
courtbelow.        James  Noli n  vs.  The  Slate,  12. 

13.  Eleelitie  Franehite.  A  properl;  right,  and  i»  proteded  and  enhreed  as 
other  righa.  The  elective  franchise  is  a  right  which  the  law  protect* 
and  enforces,  as  jealously  as  it  does  property  in  chattels  or  land.  It, 
matterB  not  by  what  name  it  is  designated — the  right  to  vote,  the 
elective  franchise,  or  privilege  of  the  elective  franchise— the  person 
who,  tinder  the  Constitution  and  laws  of  the  State,  is  entitled  to  it, 
has  a  property  In  it,  which  the  law  maintiuni  and  vindicates  as  vig- 
orously as  it  does  any  right  of  any  kind,  whi(^  men  may  have  and 
eiyoy.     The  State  m.  Wm.  Slaten,  233. 
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14.  Same.  Same.  PeraoTU  mre»Ud  wilA  the  dedive  franekiae,  eon  onty  bt 
deprirtd  n/  il  hy  due  proMSj  of  law.  Tlie  rules  of  law  which  guard 
ngninst  deprivHtion  or  injury,  to  the  rights  of  persona  in  corporeal 
propertieii,  are  nliko,  and  equally  applicable  to  the  elective  franchise; 
and  alike,  and  equally,  guard  per^tns  invested  with  il,  againsl  de- 
privation or  iid'ur^  to  it.  I'crsons  invested  with  the  elective  fran- 
clii»e,  cannot  be  deprived  of  it  otherwise  than  "by  due  process  of 
lilW."     lb. 

]  5.  Same.  Same,  MmtimtnU  of  title  la  propeiig.  CertifieaUn  of  rrgltlra- 
(ion.  T(i  the  same  extent  that  peiKons  cannot  be  deprived  of  Ihdr 
landti  and  chatlGls,  or  rigbl»  and  franchises  of  any  kind,  oiherwUe 
than  "by  due  process  of  law,"  is  it  also  true,  that,  "without  due  pro- 
cess of  law,"  they  cannot  be  deprived  or  divested  of  the  munimenls 
which  evidence  and  establish  their  titles  and  rights — such  m  deeds, 
bills  of  sale,  bonds,  promiBwry  notes,  and  (lie  like-,  and  the  certifi- 
cate of  regislralion  and  right  to  vote,  may  be  properly  included  in 
the  category,     lb. 

10.  Same.  Cammisiumer  of  Iltgislration.  O^ee  of  a  judicial  eliaraeltr, 
A<lj\ii]i':alion  if  right  to  eerlifieale,  A  judicial  aimrd.  The  functions 
and  powers  of  a  Com misji oner  of  Registration,  are  of  a  judicial  na- 
ture; and  bis  office  isnn  office  of  a  judicial  nature;  and  his  deci^ong 
are  of  a  judicial  nature;  an'l  hia  decision  in  favor  of  an  applicant  for 
a  cerlilicate,  ia  an  adjudication  ■  f  a  right;  and  the  certificate  issued 
to  the  applicant,  is  in  the  nature  of  judicial  award,  declarini,  evi- 
dencing, and  efilablialiing  the  right.    lb. 

17.  Same.  Foiccr  of  Governor  to  remmv  Regiaer,  or  dedare  eertifiraie  i*- 
eaed  void,  is  tiot  warranted  by  the  CoJuiUiUion.  The  Act  of  the  Leg- 
islalure  which  confers  on  the  Governor  the  power  to  Bet  aside  and 
annul  the  registration  of  voters  of  a  county,  in  whole  or  part,  is  un- 
constitutional and  void.     lb. 

IS.  Same.  UneonslUalional  lanf.  Evlem  loromtraelinglav»b<j  thtfoaTit, 
tijurla  are  unauthorised  to  declare  a  statute  void,  becauFc  of  repug- 
nance to  the  spirit  of  the  Constilnlion.  (.'oniii derations  of  Ibis  kind, 
are  properly  addrcFsed  to  the  legislative  body ;  courts  only  act  when 
the  conflict  is  shown,  with  an  exprera  provituon  of  the  organic  law, 
y  implication  Iroiii  an  express  provision.    lb. 


19.  Sovereign  pmrer  of  the  people.  Contlilulional  Coaventhn.  Poicer  to 
limit  the  EUdive  Franchise.  No  doubt  can  exist,  of  the  Fovereign 
power  of  the  people  of  a  State,  expressed  through  a  Constitutional 
Convention,  or  otherwise  made,  to  prescribe  the  qualificalions  of 
voters  and  the  limitation  of  the  elective  franchise,  whereby  the 
fniichise  may  be  bestowed  upon  petKona  not  hefore  entitled  to  it,  or 
may  be  taken  from  peisons  before  entitled  to  it;  subject,  hovrevcr,  to 
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a  exist  in  the  Constitution  of  the 


£0.  0 1  and  Jury,  Good  and  laicfidmm.  Prteuinption  in /ai:or  0/ tht  ar- 
lionqf  the  Court.  It  appearing  in  the  record,  ihat  the  gran'i  jury 
were  duly  elected,  impaneled,  Bworn  and  chsirged,  is  snfGcienl;  and- 
haviDg  been  elected  and  impaneled  under  Ihe  direction  of  the  Courl, 
it  must  be  preituTiied  thsy  were  good  aud  lawful  men.  James  Gal- 
vin  n.  The  State,  2S3. 

21.  Snmt..  JRe^tdar  pond  may  be  included  in  panel  made  ap  by  sheriff, 
from  vhifli  to  aelecl  a  travenie  jury.  It  is  not  error  in  the  sheriff, 
making  up  a  panel  of  67  m«D,  *o  include  the  regular  panel  of  Jurors 
from  which  a  traverse  jury  ia  lo  be  elected.     Jb. 

22.  Affidavit  of  jurors  after  verdicL  -Veip  trial.  An  affidavit  of  one  of  the 
jurors  who  relumed  a  verdi'TC  against  the  defendant,  of  "murder  in 
(lie  Urst  degree,"  stntefl,  that  his  judgment  and  conscience  did  Dot 
approve  of  the  verdict;  that  he  agreed  to  it  because  a  great  iniyoritv 
of  the  jurors  favored  the  rerdict;  and  believing  that  the  Court  would 
fix  the  paninliment  eiiher  by  sentence  of  death  or  by  imprisonment; 
but  since  he  had  learned  that  (he  Coorthiid  nodiscretion  under  such 
a  verdict,  as  to  the  punishment,  his  judgment  and  conscience  did  not 
approve  of  the  verdict.  That  he  believed,  and  atill  believes,  (hat 
the  defendant  waa  guilty  of  one  or  the  other  grades  of  homicide; 
but  that  he  does  not  approve  of  the  verdict  inflicting  the  highest 
jienalty,  as  the  evidence  in  iheca-o  did  not,  and  now  docs  not,  justify 
the  verdict.  Held,  tint  the  reasons  stated  by  the  juror  in  his  affida- 
vit, furnishes  no  ground  for  a  new  Irinl.     lb. 

23.  Unlaa/al  arrest.  When  a  lreepa»3.  Provocaiion.  Belief  of  immediate 
danger  of  deoih  ori/reai  bodily  harm.  An  unlawful  arrest  made,  bona 
fate,  under  color  of  legal  authority,  is  but  a  trcspaes,  and  like  other 
trexpassex,  it  may  not  in  Ihe  particular  case,  constitute  an  aggravated 
provocation.  The  fact  that  an  officer  or  citizen  atten.pling  the  arrest, 
(and  being  slain  In  so  doin^,)  has  exceeded  his  authority,  does  not 
neccaaarily  reduce  the  killing  to  manslaughter,  if  the  slayor  had  no 
valid  reason  to  believe  himself  in  immediate  danger  of  death  or 
great  bodily  harm,  and  the  homicide  was,  in  fact  perpetrated,  not  in 
paeaion  or  sudden  heat,  upon  the  provocntion  of  the  arrest,  but  with 
cool,  deliberate  malice  and  premeditation.    lb. 

24  Same.  To  kid  an  o$ctr  in  making  a  lairfnlarreiliB  murder.  A  lawful 
arredt  is  not  a  provocation  to  passion  and  heat  of  blood;  and  if  the 
officer  making  the  arrest  had  the  right,  under  the  circumstances  pro- 
ven, to  make  the  arrest,  and  was  engaged^uaing  no  more  force  than 
was  reasonably  necessar/— in  accomplishing  it,  then  thekillingof  the 
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officer  b^  the  derenduit  would  be  murder;  and  Uie  (act  that  the  kill- 
ing naa  in  the  heat  ol  blood  caused  hy  a  lawful  arrest,  would  not  re- 
duce the  offense  to  the  grade  of  mauBlnughter.     lb. 

25.  Same,  Same.  Whm  a  homieide  i*  redve^  In  man^tighler.  Uk  iij 
deadly  weapom  to  reaut  an  arretf.  An  attempt  to  arrest  a  penwn  in 
Tiolnlton  of  law,  ma;  atTord  such  provocation  to  the  penon  arreted, 
as  to  reduce  the  killing  from  murder  to  manslaughter.  The  killing 
isstill  unlawful  and  a  felonv.  If  the  attempt  to  arrest  be  unUvrrul, 
the  party  eotight  to  be  arrwited  rosy  use  eiich  reasonable  force  pro- 
portioned to  the  injury  sHenipted  upon  hira,  as  ia  necesKary  to  effect 
his  escape,  but  no  more;  and  he  cannot  do  this  by  using,  or  offering  to 
uxe  a  deadly  weapon,  if  be  has  uo  reason  to  apprehend  a  greater  in- 
jury than  a  mere  lawful  arrest,     lb, 

26.  Breach  of  the  peace.  Indeeoram.  A  breacli  of  the  peace  is  a  viola- 
tion of  publicorder.  Tbeoffenseof  dixturbing  lliepublicpcace.  and 
an  act  of  public  indecorum  is  also  a  breach  of  the  peace.     lb. 

27.  Deadly  maponM.  Carrymg  them.  The  stalutea  of  tliis  State  pro- 
hibit the  carrying  of  deadly  weapons:  Ckide,  sections  4T53-4757. 
lb. 

28.  In  eapil(d  causes  the  dtfendant  i»  entitled  lo  eopn  of  indictment  tvo  dayt 
before  trioL  Under  the  ConBlilutiiin  and  lan's  of  this  Slate,  a  defend- 
ant indicted  for  a  capital  offense,  if  he  is  in  actual  confinement,  is 
entitled  to  a  copv  of  the  indictment  preferred  against  him,  at  leant 
tvo  entire  days  before  the  trial,  unless  he  eiprenly  waives  the  right. 
Nokes  »s.  The  Slate,  297. 

29.  Vtnue.  Pnn^  of  eommimion  of  the  ogenge  it  MempMi.  'Judieial 
knotcledge  of  the  Court.  When  the  proof  in  the  record  shows  that  the 
offense  was  commitled  within  tbe  corporate  limits  of  the  City  of 
Memphis,  as  the  Court  Judicially  knows  that  (he  City  of  Memphis 
h  situated  within  the  5th,  13th  and  14lh  Civil  Districts  of  Shelby 
county,  and  tliat  these  districts  constitute  a  crimioal  district,  with 
jurisdiction  of  crimes  committed  within  eiud  district,  the  venue  is 
sufficiently  proven.         Samuel  Moody  n.  The  Blate,  299. 

30.  Attorney-generai  pro  tern.  Faitare  of  record  to  sAon  hit  appoinintent. 
The  record  failing  to  show  the  appointnKnt  of  an  Attorney-general 
pro  tem.  io  the  court  below,  is  no  ground  for  a  new  Uial.  Code,  sec 
6242,  sub-section  S.    lb. 

31.  Unknpfid  act*.  A  kiUiag  in  pursuit  of.  Prituipali  and  aeeomptiect. 
If  there  is  a  killing  in  pursuit  of  an  unlawful  act,  that  all  were  en- 
gaged in,  and  carrying  out  the  original  design,  if  any  one  of  the  party 
kill  any  one  that  oppose  them,  it  would  be  murder  in  all  the  reel  of 
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lh«  companr  who  <aune  with  the  int«ot  to  do  that  anlawful  act, 
though  there  was  no  ezpresa  inteat  to  kill  anj  person  in  the  first 
enterprise,  because  the  hiv  preeumee  they  come  to  make  good  their 
designs  agaioat  opposition.  Thisis  tbi  well  settled  rule  of  the  com- 
mon kw.     lb. 

32.  Samt,  GiM  in  judgment.  The  priKOiier  with  four  others,  committed 
burglary  upon  the  store-house  of  Yeatman,  in  the  Citj  of  Memphis. 
He  and  one  of  his  accomplices  entered  the  house,  the  other  remained 
at  the  door  and  fled  upon  the  approach  of  the  deceased,  and  another 
policeman.  Thej  entered  the  house,  ordered  a  surrender,  lit  a  match, 
were  fired  upon  b?  the  prisoner  or  his  accomplice,  and  the  deceased, 
a  police  officer,  was  wonnded  and  shortly  thereafter  died.  Held,  that 
it  can  make  no  difference  who  fired  the  futal  shot  in  this  case.  If 
the  priaoner  did  not  fire,  he  wan  present  inciting,  aiding  and  abetting, 
and  as  such,  must  be  punished  as  a  principal.     lb. 

33-  EmbeaUmeaL  Coanly  TnaUe.  FaUure  to  pay  oikt  money  to  mctesK- 
on  in  ofice  tijterplained,  ta  a  fdony.  The  failure  and  refusal  of  a 
Counly  Trustee  to  pay  over  money  in  his  hands,  belonging  to  the 
county,  to  Ilia  successor  in  office,  is,  unexplained,  evidence  of  a  con- 
Tersion  of  the  money  to  his  own  use;  and  if  proved,  will  so  establish 
theall^ation  in  the  indictment,  that,  the  defendant  did  "embezzle 
and  convert  the  money  to  his  own  use."  The  Stale  ra.  Thomas  E. 
Leonard,  307. 

34.  Samt.  Proof  mas  bt  made  tn  ditproM  ll>e/t!onunu  ialeat.  Proof  may 
be  made  by  the  defendant,  of  facts  relieving  hia  failure  and  refusnl 
to  pay  over  the  money  in  hia  bands  to  his  successor  in  office,  of  its 
felonious  intent.    Jb, 


Eviden/x.  Sarrounding  eireunutanfot,  part  of  res  geaitK.  HovTid 
daerai/m  of  the  Coart.  Burrounding  circumstaDces  constituting  a 
part  ofthe  ru^esbc,  may  always  be  shown  to  the  jury  along  with 
the  principal  facts.  Their  admiiaibility  is  determined  by  the  judge, 
according  to  the  degree  of  their  relation  to  the  principal  fact,  and  in 
the  exercise  of  his  sound  discretion;  it  being  exlrcmely  difficult,  if 
not  impossible,  to  bring  this  c1a°s  of  cases  within  the  limits  of  a  more 
particular  description.      Biggs  ta.  The  Stale,  617 

i.  Sam^  DteUiraiiima  of  partia  that  are  mtrely  naTTaHoe,  not  receircd  as 
proof  of  a  fact.  Where  the  declarations  of  parties,  offered  in  evi- 
dence, are  merely  narrative  of  tbepast  occurrence,  they  cannot  be 
received  as  proof  of  the  existence  of  such  occurrence.  They  must 
be  concomitant  with  the  principal  act,  and  so  connected  with  it  as  to 
be  regarded  as  the  mere  result  and  consequence  of  the  co-existing 
rootives,  in  order  to  form  a  proper  criterion  for  directing  Ihejudg- 
meni,  which  is  to  be  fornied  upon  the  whole  conduct.    lb. 
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37.  Same.  Same.  Bttlaralioa  of  confederatei,  ichtn  not  admiuibU.  Ab- 
Knee  of  tUftndant.  A  declaration  made  by  conrederates  of  a  party 
in  his  abtencc,  and  aAer  tlie  acoomplinliment  of  their  purpose,  is 
not  compelent  evidence  against  bim.     lb. 

38.  Siimc.  TcslimoBi/  if  irifnesa  retakd  to  defiodanl.  CredibUity  to  be  de- 
termined by  tU  jvry.  The  fact  tbnt  a  witneas  iarelaled  loa  pany  Jb  b 
eircun>Btonc«  that  may  be  considered  of  by  the  jury,  in  detenuinlng 
Ihe  credit  to  be  attached  lo  hi«  lestimony.  It  iserror  in  the  court  to 
inMruct  lliejury  tbatfull  credence  could  not  be  given tothe testimony 
of  Buch  a  witnes  iiiileKt  it  was  corroborated,    lb. 

39.  lAirceny.  The  taking  muel  bt  ailhout  the  color  of  right  lo  deprire 
Ihe  ouner  permaneiiliy  of  kla  properly.  Larceny  m  the  feloniotw  tak- 
ing and  carrying  away  of  llie  penional  goods  of  anotber.  The  taking 
must  be  without  the  least  color  of  right  or  exciife  for  the  act,  and 
with  the  intent  to  deprive  the  owner,  not  temporarily,  but  perma- 
nently of  his  properly.         Lewis  Felds  r*.  The  State,  521. 

40.  fame.  Gate  in  judgtaenl.  The  prlioncr  was  convicted  for  taking 
certain  tools  from  tlie  shop  of  the  proeecntor,  without  his  knontedge 
or  consent,  and  pledging  Ibcni  to  a  tipler  for  whisky,  lie  set  up  no 
color  of  claim  to  the  goods,  or  excuse  for  the  act.  Held,  that  the 
facta  iu  this  ciuie  constitute  a  larceny.     lb. 

41.  Appe<U  from  nn  order  diemissiitj  a  icrii  of  habeas  oorpus.  An  ap- 
])eal  does  not  lie  to  this  Court  from  an  order  *lisniieging  a  writ  of 
h^lbeat  corpus,  nor  will  an  appeal  lie  from  a  judgment  on  th<>  writ 
whether  pronounced  by  a  judge  out  of  term  time,  or  by  a  court. 
The  Slate  ve.  E.  and  W.  Elmore,  529. 

42.  Sut»e.    Juriedieiion  of  appellate  eonri  lo  ianie  mandamae.    ThisCourt 

has  jurisdiction  lo  issue  a  mandamus  to  judgot  of  inferior  courts  in 
all  matters  where  it  'S  shown  to  be  an  exercise  of  appellate  jurisdic- 
tion, or  lo  enable  it  lo  exercise  appellate  jurisdictien  not  original. 
lb. 

43.  Same.  Mandamia.  One  in  judgment.  The  defendants,  in  thdr  pe- 
tition for  writs  of  SofcentcorjiKs,  were  brought  before  the  judge;  pend- 
ing a  discussion  of  a  question  of  practice  between  the  attorneys,  the 
prisoners  were  remanded  to  jail,  where  they  have  remained.  They 
now  file  their  petition  in  this  Court  for  a  mandamus,  asking  that  the 
Circuit  Judge  be  compelled  to  hear  and  determine  whether  they  are 
entitled  to  bail.  Held,  that  in  a  case  of  this  character  this  Court  has 
no  jurisdiction  of  the  subject  matter  of  Ihe  petition.    lb. 

44.  JUghnay.  Dedication  of  land  by  Ihe  outut  to  Ihe  publte.  A  right  of 
way  may  be  claimed  by  a  dedication  to  the  public  use,  by  the  owner 
of  the  land ;  but  this  doctrine  must  be  cautiously  admitted.  Jack- 
son m.  The  State,  532. 
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4.).  Same.  Same.  What  wUl  eanalUute  a  dedietUim  by  tit  ovaer.  Cititi 
and  CoarUry.  The  fnct  that  a  fatmer  leivefl  a  lane  IhrougU  his  farm, 
for  hia  own  convenience,  and  permita  tlie  public  to  use  it  ae  a  liigh- 
iTaj-  for  many  yearH,  does  not  warrant  tlie  inference  of  n  dedication. 
An  intention  to  dedicate,  must  be  obvious,  accompanied  by  acls,  sudi 
an  working  on  it,  keeping  it  in  repair,  and  rcciuiring  the  removal  of 
obalructionB.  The  same  acta  wliicli  would  warrant  ihe  inference  in 
cities  and  loivns,  would  be  insufficient  in  sparsely  settled  agricultural 
districts.    lb. 

41).  Circuit  Court  of  Knoc  County.  JiuT»diclioa  qf,  to  puniih  for  aieaallg. 
The  Circuit  Court  of  Knox  Connly  may  punish  a  defendant  for  an 
aaaatilt  and  battery,  where  he  is  acquitted  of  a  felonious  assault, 
but  convicted  of  an  assonlt.  The  Acts  of  18a8  and  ISGO,  giving 
eTcluaive  jurisdiction  in  all  miederaeanors,  to  the  County  Court  of 
Knoi  County,  do*a  not  repeal  nectiou  5223  of  the  Code,  and  oust  the 
Circuit  •  ourt  of  its  right  to  punish,  where  the  defendant  is  acquitted 
of  Ihe  felonious  charge,  and  convicted  for  a  mlBdettieanor.  Carter 
m.  The  Stale,  637. 

47.  Venue.  iWsoncr'e  right  to  be  tried  m  Ihe  county  where  the  offente  wt 
committed.  He  mu»t  eonxerd  to  chanr/e  of  xenm.  A  priBoner's  right 
to  be  tried  in  the  county  where  the  offense  i»  al'.edged  to  have  been 
committed,  is  secured  lo  him  by  the  Const ilu lion,  and  be  cannot  in 
any  case,  be  deprived  of  that  right,  without  his  conscnl  being  given 
in  open  court.        State  i».  Charles  and  John  Denton,  639. 

A&.  Same.  Same.  The  record  laveliluiie  thai  the  renue  ma  changed  b>/ con- 
tent of  praoner.  The  record,  where  a  change  of  venue  has  been  or- 
dered, must  show  that  the  prisoner  applied  for  n  change  of  venue, 
the  reasons  assigned  for  the  change,  and  that  llie  defendant  aHeuted 
(hereto.     lb. 

40.  Caee  in  judgment.  The  prisoner  was  indicted  in  Monroe  county,  and 
Ihe  venue  changed  lo  BlounI,  where  there  was  a  trial,  eonviclion, 
and  an  apr.eal  to  this  court.  A  suggestion  is  made  here,  that  the 
transcript  filed  in  the  cause,  is  not  a  true  and  perfect  record  in  Mon- 
roe Counly,  and  a  certiorari  is  asked.  Held,  thai  Ihe  defendanis 
could  only  be  tried  in  Blount  County,  upon  the  records  of  that  court; 
and  if  Ihey  were  so  defective  that  a  conviction  could  not  be  sustained 
in  that  court,  such  defects  could  not  be  supplied  in  this  court  by  pro- 
curing a  tmnscripl  from  Monroe  County,  so  as  lo  authorize  a  judg- 
ment here,  which  may  have  been  properly  arrested  by  the  court  in 
which  ihecase  was  tried.    lb. 

50.  Trefpaa  on  land.  Indictment  for  treepaaa  an  land,  not  a  mode  lo  deter- 
mirte  title.     Section  4652,  and  sub-section  7  of  the  Code,  were  not  in- 
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tended  to  settle  the  title  to  real  enlale,  at  the  expeiue  cf  the  8tat«,  but 
to  protect  the  nctiml  poaaession  of  real  estate  against  unlawful  and 
forcible  inTMion,  and  to  remove  occasion  for  acta  of  Tioleoce  luid 
breachei  of  the  peace.        Jeremiah  Datson  rt.  The  State,  bio. 

51.  Same.  Sajne.  1^  treKp'ita  mfiit  be  on  landin  tlit  pogsemion  of  nnotker. 
To  support  an  indictment  under  the  statute  above  reci'.ed,  there  muni 
have  been,  by  llie  express  terms  of  the  atalule,  a  trenpatw;  mch  wrong- 
ful invaeion  of  the  possession  of  another,  la  would  enable  the  partj 
in  poenession,  to  maintain  an  action  of  trespass  for  the  injury.  The 
poeseMiion  invaded  must  he  the  possession  of  rame  person  other  than 
the  defendant.     lb. 

52.  Same,  Same.  Emdenee  to  exease  a  irttpat).  Title.  S/mulhing  mart 
than  a  technical  (ratpoM/  it  mast  be  mU/uUy  and  tnoaiiitgly.  Anf  lacis 
whicli  wou'd  constitute  a  defense  to  an  action  of  Iff  spass,  as  title  in 
the  defendant,  or  in  those  under  whom  be  claims,  would  constitute  it 
defense  to  the  indictment.  But  the  actual  and  eiduxive  potxession  of 
the  prosecutor  would  be  prima  facie  evidence  of  the  ^tle  in  him. 
To  authorize  a  prosecution  of  this  nature,  there  must  he  something 
more  than  a  mere  technical  IreKpoHs  upon  the  land.  The  tre«paa« 
must  he  committed  willfollj  and  knowingly.    lb. 

53.  Same.  Same.  If  the  defendant  in  this  case  committed  the  trespan 
complained  of  under  color  of  title,  and  a  bona  fide  claim  of  right  to 
do  the  act,  ai  d  in  good  faith  believed  that  he  had  a  valid  title  to  the 
premises  and  right  of  pofiseasion,  he  is  not  guiltj  of  the  misdemeanor 
cliarged  in  the  indictment.     lb . 

64.  Forgcri/.  Indictment  for  forgery  need  net  tJlege  that  the  instniment 
forged  vol  itamped.  It  is  not  necessary  that  a  forged  instnunent 
should  be  stamped  when  forged  and  uttered,  in  order  that  it 
should  operate  to  the  injury  of  others'righta:  and  an  indictment  for 
forgery  need  not  allege  that  the  instrument  was  stamped.  Tbc 
Stale  ct.   Marion  Ilaynes,  650. 

55.  Same.  The  inteni  to  injure  annthtr.  Modf  of  charging  inierU  in  the  in- 
dictmeid.  An  indictment  fur  forgery,  which  alleges  the  offer  to  pass 
a  due-bill  with  intent  to  defraud  the  person  whone  name  is  forged  to 
the  paper,  is  a  good  indictment;  for,  if  the  purpose  of  the  defendant 
was  to  induce  or  compel  the  maker  to  pay  the  forged  due-bill,  the  in- 
tent to  defraud  him  is  clear,  and  there  can  he  no  objection  to  charg- 
ing the  iotent  in  that  mode.     lb. 

66.  S.mt.  Two  offenaee  in  Ike  tame  count  of  the  ijidielmeitl.  The  b(C  n  1 
count  in  this  indictment  charges  that  the  defendant  did  "offer  to  tranv 
fer  and  pasti,  dispose  of,  and  put  off,  and  did  then  and  there  transfer 
and  pass  to  Mary  Cape,  a  certain  false  and  forged  due-bill,"  etc. 
Held  that  this  count  does  not  charge  two  distinct  and  separate  of- 
feoHs.    lb. 


CBIMIN&L  LA.W— Ont/tnuof. 

57.  Suiclieri.  Tax  on,  far  ezereiging  lAe  pnvlkge.  LiaiU  to  doablt  lot 
for/aiture  f>  lake  ouJ  license.  Biilchera,  under  the  Code,  were  not  re- 
qtiired  to  take  out  Hoensc;  but  by  nection  5th,  of  the  Act  of  1S68, 
they  mustobtain  license beforecommencing their boainesB;  and  b/ mid 
Act  are  Bubject  to  the  game  mien,  reguiatioDa  and  penaltiea,  pre- 
scribed by  sec.  704  of  the  Code,  upon  a  failure  to  take  out  license. 
The  SUte  m.  H.  Man;,  557. 

68.  iSfliiK.     Doubk  bu  for  failing  to  lake  oiU  licaiie.    IH»ln»s  Warranl. 

Tlie  penalty  of  a  double  tai,  to  be  collected  by  diatresa,  being  by  the 
general  law  of  Ihe  State  imposed  upon  those  who  pursue  certain  avo. 
cations  without  tiie  required  liLense,  exempts  them  from  the  opera^on 
of  sec.  4696,  of  Ihe  Code,  which  is  only  applicable  to  Tlolattons  of 
the  law,  where  no  penalty  is  imposed  by  the  statute.     lb, 

69.  Samt.  The  Rmertue  Ada  o/ 1865  and  iSBS,  are  amendaiory  Ada.  and 
do  not  repeal  Ihe  Temedy  by  didren  vnaranl.  In  enacting  the  amend- 
atory statn  teg  of  18(J5  and  lHt,8,  the  Legislature  intended  to  leave 
the  remedy  by  distreie  warrant,  againBt  a  person  who  presumes  to 
exercise  a  privilege  without  a  licence,  in  force;  nnd  this  remedy  is 
spplicablx  OS  well  to  pririleges  declared  to  the  amendatory  Acta,  as 
to  the  privileges  mentioned  in  the  Code.     lb, 

60.  Bulehert,  JUquirtdlo  taie  oidlieatte.  Failwtto.nol  a  misdemeanor. 
Section  5,  of  An  Act  passed  the  13th  of  March,  1868,  requires  all 
butchers  whose  businea  it  is  to  sell  raeatu  at  retail,  etc.,  to  take  out  a 
license.  But  a  failure  to  do  so,  is  not  made  a  misdemeanor  by  thifi 
Act.  Section  IC,  of  tlie  Act  declaring  certain  acta  to  be  mitidemea- 
nors,  does  not  declare  all  failures  to  lake  out  license,  to  be  misde- 
Ib. 
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1.  Military  Oceupavl.     Power  <^  our  emati.     M«aicip€il  latn  (f  plate  l^t 

in  operalion.  The  right  of  a  military  occupant  to  govern,  iinpiieethe 
right  to  determine  in  whol  manner,  and  through  what  agency,  such 
government  is  to  be  conducted.  The  municipal  laws  of  the  place 
may  be  left  in  operation,  or  soapended,  and  others  enforced.  The 
administration  of  justice  may  be  left  in  the  hands  of  the  onlinaiy 
officers  of  Ihe  law;  or  these  may  be  suspended,  and  others  appointed 
in  their  place.  Civil  rights  and  civil  remediea  may  be  suspended, 
and  militaiy  laws  and  courts  and  proceedings,  may  be  tnibslituted  for 
them,  or  new  legal  remedies  and  civil  proceedings,  may  be  introd  ne- 
ed.       James  Ilelferman  n.  E,  H.  Porter,  391. 

2.  Scone,      JW«r  of  milUan/  otmpantt  to  create  courts.     D^aeto  govern- 

meat.    Itea  ret  judiaat.      The  power  to  create  cirll  conrta,  ezisti  by 
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the  laws  of  war,  in  a  phice  held  in  firm  possession  bj  a  belligerent 
military  occupant;  and  if  their  judgmenu  and  decremare  held  lo  be 
binding  on  all  pirtica  during  the  period  of  RUclt  occupation,  a!i  the 
a:'tii  of  a  dt  faeto  government,  no  valid  ground  can  be  amigned  for 
refusing  lo  them  a  like  effect,  when  pleaded  as  res  jadieata  before  (he 
regular  judicial  tribunals  of  the  State,  since  the  return  of  peace,     lb. 

CREDITOR. 

Pnrty  hariag  tht  legal  lUk  io  properlg.  All  of  kit  dtbla  lo  be  paid  btfore 
title  in  dirested  out  of  him.  It  ia  a  well  settled  princi|ile,  that  a  pnriy 
who  has  the  legal  title,  will  not  be  forced  to  part  with  it  tmtil  the 
dehlK  growing  out  of  the  transai-lion,  which  he  haa  againnt  the  parly 
f<cekin<;  to  obtain  the  title,  are  wlisfied.  Morria  Mitchell  et  <jI».  t$. 
John  Crown  et  a'f.,  503. 

DAMAGES. 

See  Trespass,  akd  Railroads. 
DEADLY  WEAPONS. 

fee  Cbiwinal  Law,  27. 
DEDICATION  OF  LA  ■•  D  TO  PUBLIC  USE. 

See  Criuinat.  Law,  44,  45. 


DEEDS. 


Feints  Oivert.  Concejionrt  of  /anJ».  Ackaoinledgmertt  of  deed.  Ftiry 
eiamiantioa.  The  e  sentlal  thing  to  be  accorapliahcd  in  etfecting  a 
conveyance  by  a  fane  eotert,  is  Ihe  privy  examination,  whereby  it  id 
ascertained  tItaC  her  execution  of  the  inKlrument  was  voluntary,  free, 
and  without  fear,  compulsion  or  undue  influence.  Whatever  slalu- 
tory  provisions  have  rercrerce  to  the  accomplishment  of  that  object, 
and  the  protection  of  the  feme  eoveH,  must  be  considered  as  manda- 
tory. But  the  general  provisions  of  the  statute  in  regard  to  (he  mode 
of  executing  or  authenticating  such  deed,  not  having  reference  to  this 
easential  condition,  need  not  be  considered  as  mandatory,  unlefa  cir- 
cumi>(ances  or  the  obvious  intent  of  the  tiegistature,  so  indicate. 
8.  C.  Mount  ts.  Ann  II.  Kosterson,  4-')2. 

Same.  IliiabnmCi  coareyanee  of  m/e's  land.  Conueyonee  of  land. 
When  good  irilhoul  Tegi«iralion.  A  deed  Ls  valid  as  to  the  husband, 
except  as  against  creditors  and  bona  fide  purcbascn,  upon  its  execu- 
tion and  delivery  merely,  without  acknowledgment  liy  liim,  or  regis- 
tration, ^o  far  as  the  estate  of  the  husband  in  the  wife's  land  i?  con- 
cerned, no  effect  is  given  to  the  deed  by  hia  acknowledgment.    lb. 
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3.  iSiin«.    Same.      Deed  of  land  of  feme  emeri  good  viilhtmt  the  arknoKl- 

tdgmeat  befoit  derk,  6y  hmliand,  if  he  mga  the  deed.  The  hunbsnd 
joined  with  the  wife,  in  a  deed  convoying  her  land.  They  both  np- 
penred  before  the  clerk,  as  his  ccrliGcale  shows.  The  clerk  to*)!!  llic 
wife's  ncknonledgment  to  liie  deed,  and  her  privy  examination,  ns 
required  by  the  Act  of  1833,  but  not  the  acknowledgment  of  the  lius- 
bnnd.  Held,  that  the  purchaser  of  the  land  acqnired  good  title  to 
the  land  conveyed,  although  the  husband  did  not  acknowledge  the 
deed.    lb. 

4.  Same.     Same.      Ocrllfieale  of  derk  to  ackni)\ciedgment  of  deed  by  feme* 

eoteH.  Whiil  Ike  eerlifieaie  musi  recite  The  only  certificate  eitsenlial 
to  the  vnlidily  of  a  deed  executed  bv  a  fenie  corei-i  conveying  her  land, 
is,  that  in  relation  lo  her  privy  exauiinalton ;  anda  clause  in  the  ccr- 
tificale  of  the  clerk,  that,  "he  is  personally  acquainted  with  her,"  i.i 
not  necesaar;  to  perfect  a  conveyance  made  by  a  feme  eoiiert.     lb. 

5.  Limitalion  of  estniea.       Words  importing  an  ijidefintte  failure  of  ietue. 

Estates  tail,  abdUhcd.  Henderson,  by  deed,  conveyed  a  lot  in  hfem- 
phis  to  his  daughter,  Rachel  Means,  and  to  her  heirs,  the  natural 
issue  of  her  body,  forever;  if  there  should  be  no  issue,  then  said  lot 
or  parcel  of  ground,  to  descend  lo  my  grand-children.  Held,  Ist, 
That  the  limitation  lo  the  grand -children  in  this  deed,  depending 
upon  an  indelinitt:  failure  of  isaue,  is  void.  2d,  That  the  absolute 
title  sued  for,  passed  to  Rachel  Means.  3d.  That  the  limitations  in 
this  deed,  at  common  law,  created  an  estate  tail,  and  by  the  Act  of 
1TS4,  ch.  22,  sec.  — ,  estates  tail  were  abolished,  and  are  deemed  and 
held  a  fee  simple  absolute.  4tli,  That  Rachel  Means  and  her  hus- 
band, having  conveyed  said  lot,  their  eon  has  no  interest  in  the  same; 
the  title  having  pa!<scd  to  the  purchaser  by  their  deed.  E.  C.  and 
John  Kirk  ve.  Joseph  Furgereon  el  aU.,  479. 

6.  AUeratiim  1^,  must  he  explained  by  the  party  prodaelag.     If  ndecdbe  in- 

troduced by  a  party,  bearing  upon  its  face  evidences  of  alteration, 
he  must  explain  the  alteration,  or  the  deed  will  be  rg'ected.  Walk- 
es  x».  Walker  tlal».,  5Tt. 

7.  Same.    Same.     When   original  dteda  and  copia,  may  both  [be  tooted  to. 

In  a  suit  where  both  of  the  litigants  predicate  their  rights  to  land  on 
the  same  deeds,  and  the  question  is,  to  whom  were  the  deeds  actual  I  v 
executed,  both  the  originals  and  the  copies  may  be  looked  to  for  the 
purpose  of  ascertaining  how  this  fact  is.    Jb. 

8.  Domtr.    Partition.     Mode  of  oMigninj  doaer.     A  and  B  were  the  joint 

owners  of  two  tracts  of  land.  £  dies,  and  his  widow  asks  that 
dower  be  assigned  her  out  of  the  (wo  tracts.     Held,  that,  before  dow- 


DEEDS— Cbn^ued. 

ei  is  assigned,  the  land  Bhoaldbepftrtitioned,  and  the  widow  endowed 
of  that  moietj  aaugned  bj  tlie  partition  to  be  her  busband's.    lb. 

See  Evidence,  19,  20,  21, 
DEED  OF  TSUST. 

SeeCaiHCEBY,  13. 
DEPOSITARY. 

See  CoHUON  Cabbieu,  1,  2, 
DISTRESS  WAREANT. 

See  Cebtiobabi,  3;  CBiMrnAi.  Law,  58,  59. 
DETOSITION  OF  WITNESS  RESIDING  IN  THE  COUNTY. 

See  Evidence,  9. 
DISTRIBUTEES. 

1.  Right  qfjloparlUion  land  or  tlava.     Proprrly  renuiiag  i»  the  poMomm  of 

the  ici/i<nc.  John  Hillsmin  died  in  1850,  leaving  a  widow  nod  ten 
distributees,  and  the  owner  of  land  and  Hlaves,  which  a  portion  of  Lis 
Iicirs  agreed  that  tlie  widow  should  hold  Tor  life,  vrhich  she  did  until 
her  death,  in  1865.  Held  that  the  diptributeea  who  did  not  join  in 
the  agreement  with  the  others,  cannot  now  hold  ihem  responsible  for 
tlie  rent  of  the  land,  or  the  value  of  the  ulavea  lef\  in  Che  possetision 
of  the  widow;  for  this  agreement  did  not  preclude  a  partition,  at  any 
time,  on  the  part  of  those  wlio  did  not  join  in  the  agreetoenl,  and 
they  are  not  now  entitled  to  rent  or  hire  from  the  other  childim- 
Helms  and  Wife  el  aU.  m.  Mvnatt,  Adru'r,  <t  ob.,  215. 

2.  Appeal*  before  final  dteree  may  be  allowed  bg  the  Chantdlor,  bat  there  niul 

be  afiiuildf£r€t  before  a  writ  (^tsrorv-iU  lit.  k  Chancellor  may,  in 
his  dlecretion,  grant  an  appeal  from  a  decree  that  does  not  dispose  of 
the  entire  cnnse,  but  a  writ  of  error  does  not  lie  except  from  a  final 
decree.    lb. 

DOUBIE  TAX. 

See  Crihimal  Law. 


J^rtirion.  Mode  of  atei^ing  dower.  A  and  B  were  the  joint  owners  of 
[wo  tracts  of  land.  B  dies,  and  his  widow  aaks  that  dower  be  fuslgn- 
ed  her  out  of  the  two  tracts.     Held,  that,  before  dower  is  aaaigned, 
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tlie  land  should  be  pnrtttioned,  and  Ihe  widow  Midowed  of  that  nioietv 
af'sigiKd  b;  the  partition  to  be  hei  hiuband's.      Walker  v».  Walker 
H  ci/s.,  571. 
See  CitANCBBT,  34, 
ELECTIVE  FRANCHISE. 

1.  A  property  righl,  and  ui  proUetfd  and  tnforetd  as  oOxr  rights.    Theelec- 

live  francliise  is  a  right  which  the  law  protects  and  enforces  hr 
jealoual;  as  it  doefl  property  in  cliHtlels  or  londe.  It  DifttterB  not  by 
what  name  it  is  deaignated — the  right  to  vote,  the  elective  francliise, 
or  privilege  of  the  elective  franchise— Ifae  person  vrlio,  under  the 
Constitution  and  laws  of  the  State,  la  entitled  to  it,  has  a  properly  in 
it,  which  the  law  maintains  and  vindicates  as  vigoronsty  as  it  doe* 
any  right  of  any  kind,  which  men  mny  have  and  enjov.  The  Stale 
w.  Wm.  Slaten,  2;«. 

2.  Same.  Pmonainresledviilk  the  eirelirv  frunrhiae,  can  only  be  deprital 
of  itby  due  praeat  of  lavs.  Tiie  rules  of  law  which  guard  against 
dcprirulion  or  injniy,  to  the  rights  of  peraona-in  corporeal  properties, 
are  alike,  and  equally  applicable  to  the  elective  franchise;  and  alike, 
nnd  equallj,  g<iard  persona  ]nve*led  with  it,  against  deprivation  or 
injury  to  it.  Persons  invested  with  the  elective  franchise,  cannot  be 
deprived  of  it  otherwise  tlmn   "by   due  procei*  of  law."     lb. 

3.  ,Soni«.     Mnnimentt  oj  tU!i  to  properly.     Certifieaitt  of  regutration.    To 

ihe  same  extent  lliat  persona  canni.t  be  deprived  of  their  lands  and 
ehatlelH,  or  rights  and  francliisca  of  any  kind,  otherwii*  than  "by 
due  process  of  law,"  is  it  also  true,  Ibat  "without  due  process  of 
law."  they  cannot  be  deprived  or  divcGted  of  the  muniments  which 
evidence  and  establinb  tlieir  titles  and  rijihls  —  micli  as  deeds,  bills  of 
sale,  bonds,  promissory  noten,  and  the  like;  and  Ihecertifieate  of  reK- 
istration  and  right  to  vote  may  be  properly  included  in  the  category. 

lb. 

4.  Co:ntil<n'>-rtrt  of  R:-jUnillon.     OJie  of  a  jn  l  ■."  i.'  ehxracler.     A^itii- 

cillim  of  right  to  eertili': lii,  a  jiiti:i.t'.  amirl.  The  functions  and 
powers  of  a.CommlKiioner  of  Bcgislration,  are  of  a  judicial  nature; 
and  bin  office  is  an  office  of  a  judicial  nature;  nnd  his  decisions  are 
of  ajudicial  nature,  and  liia  decision  in  favor  of  an  applicant  for  a. 
ceriiRcalc,  isan  ailjiidicMtion  of  a  right;  and  the  certificate  issued  to 
the  applicant,  i«  in  (he  nature  of  jiidicialaward,  declaring,  evidencing 
and  eetabltshing  the  right. 

5.  Poirer  nf  Goreitwr  to  drdare  certificatt  inatd  toitl.  is  not  iciiranted  by  tht 

C'mnlUutinn.  The  Act  of  the  LeglHlaturewhichconferson  the  Gov- 
ernor the  power  to  set  aside  and  annul  Ihe  rcixistration  uf  the  vo- 
ters  of  a  county,  in  wliole  or  in  part,  is  unconstitutional  a.id  void.     Tb 
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6.  UnanMihUionallawi.  Snk  a*  lo  eonttraing  lava  by  Ae  eoarlt.  Courts 
are  unnutharized  to  declare  &  B[atu(«  void,  because  of  repugnaoce  la 
the  tpii-U  of  (he  ConBtitution.  Coneiderationg  of  this  kind,  are  prop- 
er]y  addreaged  to  the  Jeginlative  body;  courU  only  act  when  the  con- 
flict iBshovrn,  with  an  eipresB  provision  of  the  organic  lav,  or  with 
a  necefiBarj  implication  from  ^n  eipreaa  provision,    lb. 

7-  Sovereiipi  power  of  tM  people.  Chmlilvtional  ConveTUioJi.  Power  to  limit 
tlie  ^ertivefrancAUe.  No  doubt  can  exisl  of  the  Bovereign  power  of 
the  people  of  a  Slate,  eipreaied  through  a  Conelilutianal  ConrentioD 
orolherwiBe,  to  prescribe  the  quolificalions  of  voters,  and  the  limita- 
tion of  the  elective  franchise,  wberebj  the  franchise  may  be  he- 
slowed  upon  persons  not  before  entitled  to  it;  subject,  however,  to 
such  rentriclions  upon  this  power  as  exist  in  the  (Jonslitutiuo  of  the 
United  Sutee.     lb. 

EMBEZZLEMENT. 

See  ConsTY  Trustee,  1,  2. 
ESTATES  TAIL. 

See  LiiciTATi  n  of  Estates,  1. 
ESTOPPEL. 

See  Chamceby,  16, 17.. 
EVIDENCE. 

1.  Poteetgion  of  ttolen  properly  not  eondntivt  a^intl  At  prinona;     The 

poasemion  of  a  stolen  hoise,  two  months  af\er  the  theft,  is  a  dr- 
cunulance  to  be  conaidered  by  the  jurr,  but  does  not,  even  unex- 
plained, raise  a  conclusive  presumption  of  the  prisoner's  guUt.  The 
jury  may,  and  should  give  the  fact  proper  weight  an  evidence,  but  it 
is  for  them,  and  they  are  not  bound  to  convict  the  prisoner,  anlen 
upon  the  whole  evidence,  they  are  saUsfied  of  his  gtiUt.  Hiram 
Curtis  m.  The  State,  9. 

2.  Explanatory    evidmte  o}  poawsdfan.      Jury  matt   look    to    (i«  mtire 

evidenctina  caiiM,  The  prisoner  in  not  bound  to  produce  explan- 
atory evidence  of  hi.i  possession.  The  jury  must  look  to  all  the 
proof  in  the  case,  brought  out  by  either  party,  to  determine  whether 
any  inference  of  guilt  arising  from  the  poaseHsion,  was  counterbal- 
anced,   lb. 

3.  Arti^  in   concealing  Mn'dmce.     FtauA  i^ton   pntoneit.      KtK  Irvd. 

If  a  prisoner,  by  the  artifice  of  the  Anoimey  for  the  State,  is  in- 
duced to  go  to  trial,  under  the  belief  that  curtain  witnesses  for  the 
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State  are  absent,  when  thej  ore   prenent  and  concealed  bj  the  At- 
torney for  the  State;  (his  will  be  good  ground  for  a  new  trial.    lb. 

4.  Contaled  Will.  SvhKnbinj  vtUnoK.  Elimination  of.  In  *.  conteat 
in  reference  to  the  validity  of  r  Will,  the  prcponenw  of  the  Will  first 
introduce  the  Biib«cribins  witnesea,  and  prove  its  due  execution.  It 
is  not  neccMU7  in  the  Ent  exnmination,  that  they  dioiild  be  exam- 
ined aa  to  the  lanity  of  the  tcBtator;  Iho  pnrty  conletrting,  may  cross 
examine  them  as  to  this  point,  and  need  not  wait  until  he  •'uts  hia 
*ide  of  the  case,  and  then  imaill  the  witness.  M,  C  Puryear  tt  ah. 
M.  Sallie  Reese  a  al*,  21. 

6.  Sa,me.  Surdea  of  proof.  When  upon,  and  icA«n  upon  eoiitetlaiUs 
The  burden  of-  proof  la  an  iwueof  daivavU  vttnm,  is  upon  the  party 
daimlng  cnder  the  Will ;  but  upon  an  allef^tion  of  want  of  capacity- 
uimn  the  part  of  the  testator,  it  is  upon  the  conteslanta.  The  party 
propounding  has  the  right  to  open  and  close  the  case.     lb. 

6.  iSbme.  AlUtliny  viinestu  lo  WUlmay  give  opiniontiuto  IttUttm'aKmia/. 
Alleating  witnefises  toa  Will,  and  Ibey  only,  are  Irualed  to  give  their 
('pinioDS  without  cause  or  reason  assigned,  as  to  the  teatalor'a  sanity. 


7.  Santt.  Sanit.  Phjitieiant.  Physiciane  may  state  tbeir  opinion  of 
the  testator**  mind,  bat  they  must  give  th»symptomi  or  circumstances 
from  which  tbey  draw  their  concluaiona.    lb. 

8.  Same.    Stunt.     OpinioM  of  other  mitneaeB.    The  opinions  of  all  other 

witneaaea,  not  based  upon  facts  or  circumstances  testified  to,  are  not 
evidence.  The  rule  appears  to  be,  that  the  witness  Laving  stated  ihe 
appearance,  conduct  and  conversation  of  the  testator,  or  other  facts 
from  which  he  draws  his  conclusions,  in  then  at  liberty  to  atate  his 
opinion,  based  upon  these  facta,  as  to  the  condition  of  the  teatalor's 
mind.    lb. 

9.  Drpoiitiim  o^  irtlnuses  remdins  in  the  counfy,  orovioftht  eounJy.     When 

they  Mn  bt  read.  The  deposition  of  a  witness  residing  in  the  county 
where  the  cause  is  being  tried,  cannot  be  read  to  the  jury  hj  the  party 
taking  it,  if  the  witness  is  in  court  at  Ibe  time  of  the  trial.  The  rule 
is  otherwise,  where  the  party  resides  in  another  county.     lb. 

10.  insanity  o^  leelaffa:      Morbid  deluiion.       When  ei/mpelenl  to  mate  a 

Wm.  A  penon  insane  npon  some  subjects,  yet  sane  upon  all  others, 
is  competent  to  make  a  valid  Will,  if  it  is  not  the  offipring  of  amor- 
bid  delusion  under  which  he  is  laboring.  Partial  insanity  will  b« 
Buffident  to  defeat  a  Will,  if  the  act  can  be  trac«d  to  the  cause  in 
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which  the  mind  is  diseaiied,  although  at  the  time  of  tho  eiecation  of 
the  Will,  the  partj  vna  sane  in  other  nspecUi  upon  ordiaarj  Bub- 

11.  Same.  Presamplion  of  law,  when  iiwanity  ie  once  e»laMMed.  Amount 
qf  jiroof  to  overcome  the  jintumption.  The  presumption  of  law  l?, 
that,  aller insanity  is  once  shown  to  exist,  it  conliniies,  unless  itbetbe 
effect  of  a  deliriuiD;  a  party  who  alleges  a  lucid  interval,  tssumes 
the  burden  of  proof;  no  particular  amount  of  proof  is  required,  but 
it  must  be  sufficient  Co  OTercome  the  presuniption  of  a  continuance  of 
ihe  maliid;  aft^r  (he  tealator  ha«  been  shown  to  have  been  insane. 


12.  Praelitx  and  Pleading.  Plea  of  generrU  unu.  Evidtnee  alloieed  tinder 
lueh  a  plea.  Under  the  general  issue  in  an  action  of  debt,  the  de- 
fendant ma/  give  in  evidence  any  matter  that  shows  nothing  was 
owing,  or  any  matter  in  discharge  of  the  debt.  John  McGavock 
el  al.  v>.  M.  C.  H.  Puryear,  34. 

13.  .Sain*.  Same.  Parol  rvidenet  adm<s»ihU  to  prove  the  eiUlenee  of  a 
way,  and  to  paint  the  worda  of  a  deed.  Parol  evidence  in  competent 
to  prove  the  existence  of  an  easement  appertaining  to  land;  and  so, 
also,  is  such  evidence  competent  to  prove  a  right  of  way,  Inddent  to 
land,  made  under  circumstanceii  as  in  (his  case;  and  especially  is 
Kuch  evidence  competent  to  point  the  words  of  the  deed  Co  (he  object 
they  arc  intended  to  designate  and  grant.  Cynthia  Brown  n.  W. 
W.  Berry,  98. 

14.  Slateiaeat  of  a  alitiie,  tohtn  admissible.  The  statement  of  a  slave,  in 
reference  to  an  unsoundness  under  which  he  is  laboring,  to  be  eri- 
dcnce,  mast  be  made  while  he  is  laboring  under  tlie  mippoivd  dis- 
ease or  unsoundness,  cither  to  a  phyaician,  or  other  per^^n,  and  made 
aa  explanatory  of  the  naiore,  syrajiComa,  effect  and  character  of  the 
dLscase.      Lewis  vs.  Moses,  193, 

15.  JVomiesory  note.  Poiseision  of  indorsed  note  by  makeTy  presuiaptian 
raiifd.  The  possession  of  an  indorsed  note  by  the  maker  is  pre- 
aumptive  evidence  that  it  was  indoised  for  his  accomodolitm.  John 
Overton  vs.  W.  F,  Ilirdin,  375. 

IG.  Same.  Indorsed  note  in  <he  hands  of  person  for  irfioK  btnefil  it  wanmait. 
An  accommodation  note  is  invalid  in  the  hands  of  the  person  for 
whose  benefit  it  was  mod^  and  if  it  be  sold  or  discounted  by  him  at 
a  greater  loss  (han  legal  interest,  such  transaction  is  usurious  and 
unlawful.     16. 

IT.  D'-daraiio'a  of  parties  again^  Iheir  inlereit,  admissible  after  their  dead. 
Original  ecidenee.    The  declarations  of  a  parly  having  competent 
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kiK)vled;e  nf  the  fkda  and  at  variance  witb  his  interest,  are  admiH- 
Mble  utler  the  death  of  the  declarant  aa  original  evidence,  without 
rererence  to  the  time  when  lhe7  were  made,  or  whether  he,  if  living, 
would  be  a  competent  witness  or  not;  but  Ihef  are  admitted  on  the 
ground  of  iheir  intrinsic  credibility,  and  the  extreme  improbability 
that  a  p»rtj,  under  such  ciroumstancen,  would  stale  anjlhing  hut  the 
truth:  and  hia  subsequent  death  ia  an  adequate  safeguard  against 
fraud.    lb. 

16.  Indorterfor  valite  nol  eittUkd  to  eotl  of  kit  defeate.  Aeemnmodalioii 
indin-Mrmay  reeona-  caU  againit  principal.  An  indorser  for  value, 
haa  no  remedy  against  the  maker  for  casta  incurred  by  him  in  his 
own  defense,  but  an  accommodation  indorser  may  recover  from  the 
maker  the  cost  incurred  in  resisting,  in  good  faith  and  upon  reason- 
able grounds,  a  recovery  against  him  upon  hia  indorsement.    lb. 

19.  Deed  bg  the  tuceemor  of  lax  eollertor,  tcho  sold  land,  ia  only  prima  faeU 
eridenee  of  thefad*  recited.  'When  a  deed  for  land  which  has  been 
eotd  for  taxes,  has  been  made  by  the  succeteor  of  the  tsx  collector, 
and  recites  that  he  sold  the  land  under  a  regular  order  of  sale,  or  a 
vtnditifmi  eipanos  that  had  issued  to  him,  it  is  only  prima  facie  evi- 
dence of  the  facts  rented  in  the  deed,  and  may  be  rebutted.  E. 
W.  Bandolph  el  alg.  ra.  Wm.  Melcalf  el  ali.,  400 

20.  Lapte  of  timt  after  taU  of  land,  bifore  the  eieeution  of  a  deed.  Proof 
to  rebal  preeumption  crailed  by  elatute.  If  there  boa  been  a  great  lapse 
of  time  from  the  sale,  before  the  eieculion  of  the  deed,  the  evidence 
of  the  officer  cxeciiiihg  the  deed,  that  he  knew  nothing  of  the  facts 
recited  therein,  will  be  sufficient  to  rebut  the  presumption  created  by 
the  statute    lb. 

21.  BaUait  of  p(Bfmmt  in  «  deed.  When  tufficient  evidenet  of  the  fact. 
Who  are  bound  thereby.  As  againstagrantor,  the  rental  in  the  deed 
of  the  payment  of  the  conaideralion  at  the  time  of  the  purchase, 
is  hie  receipt  or  admiiteion;  and  on  proof  of  the  deed,  his  receipt  or 
admission  is  proven;  and  so  generally,  an  against  persons  directly  in 
privity  with  the  grantor,  and  under  Itim,  the  like  rule  may  apply. 
Wm.  A.  Bayllss  n.  H.  B.  9.  Williams  ei  ai».,  and  E.  C.  Qreenlaw  vi. 
II.  B.  8.  Williams,  eitdi.,  440. 

22.  Tre*paae.  Ecidenr-e.  Fremmplion.  Hoa  participation  ia  a  tort  mugtbc 
thovm.  The  fact  that  a  person  participated  in  taking  property  at  one 
place,raiseii  no  presumption  that  he  nna  engaged  in  a  tort  at  anrther 
placeoQ  the  Slime  day;  hut  it  iaa  cireumstanee  that  may  be  proven, 
in  connection  with  the  other  facts  in  the  case.  Enoch  Autty  rs. 
A.  J.  Coflman,  610. 
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23.  Same.    Same.     Treipau  lat  praumed.     Barthen  of  proof.     A  trcapua 

in  Dot  preKumed,  so  ti  to  oat  the  burthen  of  proof  Dpon  the  defend- 
ant. The  jur7  must  look  to  Ibe  facts  and  circumslances  proven  in 
tbe  cafe,  in  making  up  their  verdict,  an  to  the  liabilitjr  of  the  de- 
fendant   Jb. 

24.  Saute.  Same,  Combataliimlo  lait  properly.  Who  u  liable forihe  tort. 
Rreoia  prtient  but  not  partidpaling,  net  liable.  A  person  who  is  not  a 
part  of  a  command,  or  combination  of  men,  who  are  engaged  in  B 
common  unlawful  porpoae  of  taking  property,  will  not  be  held  liable 
for  a  tort,  unless  it  is  shown  that  he  participated  in  the  unlawful  act 
of  taking  the  property,  atlhoogh  he  won  present  at  the  time.    16. 

26.  Surrounding  eireunulancQi,  pari  of  the  ne  gests.  jAmntf  litKre- 
liini  ef  the  Court.  Surrounding  circumstances  constituting  a  part 
of  the  m  gtdce,  may  always  be  shown  to  the  jurj  along  with 
the  principal  facta.  Tbeir  admissibility  is  determined  by  the  judge, 
according  to  the  degree  of  tbeir  relation  to  the  principal  fact,  and  in 
the  exercise  of  bia  Bound  discretion;  it  being  extremely  difficult,  if 
□ot  impossible,  to  bring  thin  clafs  of  cases  within  the  limits  of  a  more 
particular  description.      Rigge  v>.  The  State,  517 

26.  DtdoToiiont  of  paH'ia  that  are  merdy  namUive,  not  reuived  at 
pnxf  of  a  Jfi^  Where  the  declarations  of  parlies,  offered  in  eri- 
dence,  are  merely  narrative  of  the  past  occurrence,  they  cannot  be 
received  as  proof  of  the  existence  of  sach  occurrence.  They  moM 
be  concomitant  with  the  principal  act,  and  so  connected  with  it  as  to 
be  regarded  aa  the  mere  result  and  consequence  of  the  co-existing 
motives,  in  order  to  form  a  proper  criterion  for  directing  the  judg- 
ment, which  is  to  I>e  formed  upon  the  whole  condacL    lb. 

27.  Drdamtion  of  e<mfederalet,  ishen  not  adniitmbU.  Abteaee  of  ds- 
fendanl.  A  declaration  made  hy  confederates  of  a  party  in  his  ab- 
sence, and  after  the  accomplishment  of  their  purpose,  is  not  compe- 
tent evidence  against  him.    lb. 

28.  Tegtimony  of  vriinai  related  to  de/endanl  Credibility  to  be  determined 
by  the  jury.  The  fact  that  a  witness  b  related  to  a  party,  is  a  cir- 
cumstancn  that  ma;  be  considered  of  by  the  jury,  in  determining 
the  credit  to  be  attached  to  his  testimony.  It  is  error  in  the  court  to 
instruct  the  jury  that  full  credence  could  not  be  given  to  tbe  testimo- 
ny of  auch  a  witness,  unless  it  was  corroberated.     Jb. 

29.  Dtedi.  Atieratioa  of.  must  be  erplaitifd  by  tin  party  prodneiny.  If  a 
deed  be  introduced  by  a  party,  bearing  upon  its  face  evidencea  of 
alteration,  he  must  explain  the  alteration,  or  the  deed  will  be  reject- 
ed.      Walkee  t>.  Walker  <U  ait.,  671. 
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30.  Same.  Same.  When  oriyino/  dttd*  and  eopiit,  may  both  bt  looked  to. 
In  a  wiit  where  both  of  the  litisants  predicate  their  right*  to  land  on 
the  Bame  deeds,  and  the  queation  in,  to  whom  vere  the  deeds  actuall.v 
executed,  both  the  origin&la  and  the  copies  may  be  looked  to  for  the 
purpose  of  aecertaiaiog  how  this  foot  ia.    lb. 

31.  EaUmadt.  Damaga.  Burthen  of  proof  upon  the  road.  In  an  ac- 
tion against  H  railroad  company,  for  damages  reaulling  from  nn  acci- 
dent on  its  road,  the  burthen  of  proof  is  on  the  company,  undereec. 
1167,  of  the  Code,  to  show  that  (he  precaulions  therein  required  were 
ohserred.  And  if  the  proof  does  not  ehow  that  the  precautions  were 
observed  by  the  company,  it  will  be  responsible  for  alt  damages  to 
persons  or  property,  occaaioned  or  resulting  from  any  accident  or 
collision  that  may  occur.  C.  C.  Smith,  Adm'r,  etc.,  for  the  use,  etc., 
ra.  NashTille  &  Chattanooga  Railroad  Co.,  589. 

32.  Simu-.  iSim*.  Charge  of  the  QmrL  If  there  is  no  such  evidence, 
it  is  error  in  the  Court  to  charge  the  jnry,  "that  if  the  deceased  wbh 
the  ocraiflion  of  accident  tlirough  want  of  ordinary  and  reasonable 
care  and  prudence,  the  plain tifi"  could  not  recover."    lb, 

33.  Wilneis.  When  eredHnlitg  u  attaeked  the  jury  must  decide  the  vmght  to 
be  giixn  to  ha  fentimony.  As  a  general  rule,  full  credit  must  be  given 
the  statements  of  a  witness,  unless  his  testimony  has  been  discredi- 
ted in  some  manner  recognized  by  law.  But  when  this  has  been 
done,  and  evidence  is  offered  for  the  purpose  of  supporting  the  wit- 
ness, by  which  the  general  character  of  the  witness  for  veracity  is  put 
in  issue,  theqaestion  as  to  the  d^ree  of  credit  to  be  given  to  the 
testimony  of  a  witness  thus  situated,  is  ptirely  one  of  fact,  to  be  as- 
certained and  determined  by  the  jury.  C.  &.  J.  Graves  rj.  Susan 
Fitzgerald,  643. 

34.  Same.  Saine.  Charaetfr  of  wUnemfor  veraetiy.  The  jury  maat  deUr- 
miiw  degree  of  er^U  lo  be  giren  to  wUnees,  The  character  of  a  wit- 
ness for  veracity,  having  been  put  in  issue,  (he  jury  must  determine 
from  all  the  evidence  in  the  cause,  whether  the  witness  has  been  over- 
thrown or  sustained,  and  what  d^ree  of  credit  is  to  be  given  to  his 
(estitnony.     lb. 

EXECUTOKY  DEVISE. 

See  Wills,  9. 
EXECUTED  CONTRA(?rS. 

Bee  CONPEDEKATE   MOKET,   2. 

EXPRESS  (X)MPAHIE8. 

See  CoHVOK  Cabbiek,  1,  2,   3. 
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FEME  COVEBTS. 

See  Deeds,  1;    HusEANU  AND  Wifb,  1,  3,  6. 
FINAL  JUDGMENT. 

See  Appeal,  1. 
FORGERY. 

See  Cbimimal  Law,  64,  55,  56. 
FRAUD. 

See  Fbauduibst  Conveyance,  2,  9. 

FRAUDULENT  CONVEYANCE. 

1.  Segintralion  «/   Mortgage.      CoTwtrucftw  noike,     SiibuqueiU  eredilon. 

The  registrnlion  of  ti  mortgage  in  conRfruciive  notice  lo  nil  perecM. 
Suhflcqiient  creditorg  cannot  complain  of  the  transaction  being  tratid- 
ulent,  unless  they  can  thow  that  the  object  and  intention  of  the  con- 
Tejance  was  lo  perpetrate  a  fraud,  and  avoid  BubReijoent  indebled- 
nCBH.      James  Hickman  t».  F.  E.  Perrin  el  aU.,  135. 

2.  BcKrvation  (^  an  xatttrtt  fcj  (A«  hiagainor.     Lewip,  Perrin  A  Co.,  con- 

veyed, in  iruat,  to  J.  G.  Parkhurst,  a  stock  of  drugs  in  Naphville,  to 
secure  (be  payment  of  nioner  loaned  lo  tbem  on  the  »ame  clay,  by 
Parkhurst;  which  deed  recitei',  thai  I*wiB,  Perrin  &  ""-o.,  are  to  con- 
tinue their  daily  rales  from  raid  ptock,  unlcFs  Parkhunrt  deems  it 
necexflary  for  Iiib  protection,  to  take  posKesiuon  of  Ibe  same.  Held, 
that  the  tranaacticm  appcnj-ing  lo  have  been  bona  fit,  to  secure  the 
payment  of  the  money  loaned,  it  \s  not  fraudulent,  in  fsct  nor  in  lav, 
but  a  valid  and  BubsiBting  surety  for  tbe  money  advanced.     Ih. 

3.  Samf.    A  etipiilalion  in  a  mortgage  or  assignment  tbat  the  note  secured 

should  be  paid  out  of  the  proceeds  of  tbe  sale  of  the  goods  mort- 
gaged, and  a  sufficient  amount  only  of  ibe  sales  to  be  retained  by  (he 
mortgagor  to  keep  up  the  slock,  is  not  sucb  a  reservation  lo  the  use 
of  the  mortgagor  as  would  vitiate  and  render  the  conveyance  void. 
Ih. 

4.  Sating  of  Ikeda  for  regielralii/n,     A  deed  v^Uhdraim  before  regittratim, 

lotei  its  priority.  On  I  lie  "ill  of  February,  1866,  a  convejance  was 
acknowledged  in  the  8tHle  of  Ohio,  before  a  Coramijcionar  of  Deedn 
for  Ibis  Stale;  and  on  the  28lli  of  February,  was  noted  by  the  Regis- 
ter of  Ehividsoii  County,  and  wiihdrawn  from  the  office  the  name 
day,  by  the  bargainor,  or  hia  agenl.  On  the  12lh  of  Marcli,  18G6,  a 
conveyance  for  tlie  name  properly,  lo  Jane  Ilickman,  was  noted  and 
registered  in  Ihe  office  of  said  coLinty.  Held,  thai  tlie  noting  of  a 
deed  which  is  withdrawal  before  ihe  regislration,  by  the  party  taking 


FRAUDULENT  CX)SVEYAKCE— Crai.nW. 

a  beneficial  interest  under  it,  gives  it  no  priority.  Tlie  regiafer  is 
required  by  law,  to  spread  upon  liis  books,  deeds,  in  llie  order  in 
wliich  ibey  are  filed,  and  the  noting  in  his  book  is  the  evidence  of 
Ihe  filing  but  if  llie  deed  is  withdrawn  before  r^istration,  bv  ihe 
party  or  his  tffint,  i(«  piiorily  is  gone,  and  it  only  takes  eSeot  Troiu 
the  date  of  the  return  ef  the  deed  into  the  office  of  Ihe  register.    lb. 

5.  Choneery  Jaritdiftioit.    fVaadatenl  eonteyaitca.    Bill  may  be  J!Ud  befort 

jvdgmeiil,  vxctilioitand  nulla  bona.  Under  the  proviaiona  of  sees.  4288 
and  4289,  of  the  Code,  n  Court  of  Chancery  his  jurisdiction  to  set 
amde  fraudulent  conveyances,  or  other  devices  to  liinder  and  delay 
credilo™,and  Bubject  Ihe  property  conveyed,  to  the  payment  of  debts, 
as  if  the  creditor  liad  obtained  judgment,  and  execution  returned 
nu/Zu  bona.  August  &  I!ing  la.  E.  Seeskind  et  al».,  and  J.  Blum  &, 
Co.  m.  Same,  and  Newberger  &  Rouk  vs.  Same,  16U. 

6.  Savie.   Altochment.    Juriidiclion  arquired  ieilhtnit  altaehmaU  bting  iagued. 

The  ieeuance  of  an  attachment  under  sees,  428S— SO,  of  the  Code,  is 
not  essential  to  give  the  court  jurisdiction.  It  may  be  issued  by  the 
Chancellor  at  his  discretion,  during  (he  progress  of  the  litiealion,  to 
secure  the  safety  of  ihe  properly,    lb. 

7.  Same.    Prorea»  mvel  be  enreif,  or  publiealion  made/or  dr/emSant.     Upon 

the  filing  of  the  bill,  there  must  be  a  service  of  proceBs,  if  a  resident; 
if  a  non-rc*ideni,  notice  by  publication,    lb. 

S.  Samt.  Clerkti  &  Matlen  hare  no  pouw  to  I'sBue  attaehmeid  under  sets.  4288 
and  4289.  Clerks  k  Masters  have  no  power  or  authority  to  gmni  writs 
of  attachment  under  sees.  4288 — 80.  The  power  ia  alone  conferred 
upon  the  Judge  or  Chancellor.  The  authority  of  the  clerk  to  grant 
original  or  auKiliary  writs  of  attachment  is  found  alone  in  one  or 
more  of  the  causes  designated  in  the  sub-seeliona  of  the  section  34.55, 
of  the  Code.     lb. 

9,  Deed  of  trail.     Frauiluleat  in  law.     Where  a  deed  of  trust  provided 

that  no  responsibility  was  to  be  incurred  by  the  trustee,  except  in 
cases  of  wanton  neglect  in  the  dixcharge  of  bis  dut;  under  the  trust. 
Held,  that  the  insertion  of  such  a  clause  In  thedeed,  is  fraudulent  in 
law,  and  vitiates  the  deed  as  against  creditors,    lb. 

10,  Same.  SavK.  IVuj<(«s,  Daiiet  of,  dffmtd  bg  lain.  The  law  deter- 
mines the  duty  imposed  upon  llie  trustee,  and  the  parties  cannot 
change  llie  rules  of  law  and  the  terms  of  the  assignment,  by  any  con- 
tract Ihey  may  make.    16. 

1 1,  Ei-idenee,  Parol  eouUaee.  What  adminibte.  When  noU  Where  the 
litigation  is  between  the  parties  and  privies  to  a  written  instrument, 
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the  general  ruleof  law  ie,  that  parol  evidence  tmy  be  iatroduced  to 
iJiange  or  alter  it;  but  is  between  itrangersto  the  inalrumeDt,  or  to  a 
stranger  upoD  one  aide  and  a  parly  or  privy  on  the  other,  this  rale  is 
not  applicable,  and  the  evidence  eannol  be  introduced.    lb. 

12.  Same.  Eiloppel.  If  a  clause  ie  inserted  in  a  deedby  iotulvertence, 
mistake  or  accident,  ag;ainHt  the  intention  of  tlie  parties,  it  may  be 
reformed  by  a  proper  proceeding  in  Chancery,  at  the  inettuice  of  the 
parties  to  the  instrument,    lb. 

13.  Eaoppd.  raiiia  art  bmmd  bg  the  termt  (^  their  deed.  When  a  deed 
of  Inist  has  been  eieculed,  and  at  the  lime  of  its  execution  the  tn»- 
tee  objected  to  certain  stipulations  therein,  but  n^leded  and  failed 
to  have  the  corr>ction  mnde,  and  accepted  the  deed  as  written,  the 
Inistee  and  beneficiaries  under  the  deed  are  eidopped  to  show  that 
the  written  instrument  is  not  such  as  they  prteented  to  the  cieditar& 
lb. 

14.  A  liftiaUaeheg  to  property  friauiuleuUs  eonveyedjVpoalht  filing  of  a  bm 
to  let  il  aeide.  Under  and  by  virtue  of  the  provisions  of  section 
4283  of  the  Code,  where  there  has  been  a  fraudulent  assignmeDt  of 
properly,  and  a  bill  has  been  filed  hy  the  creditor*  to  set  a«de  the 
conveyance,  a  lien  attaches  upon  the  property  conveyed  in  the  awgn- 
rneot,  and  binds  it  wherever  it  may  be  found,  from  Ibe  dale  of  the 
filing  of  the  bill.    lb. 


1.  Laid  through  the  itrteti  qf  a  eiiy  are  a  pari  t^  (ht  mauiifaiiorg     Pipes 

belonging  to  agag  company  laid  through  the  strecta  of  a  dty,  by  pcr- 
mieion  of  the  corporate  authorities,  do  not  become  the  property  of 
the  city,  or  a  part  of  the  realty.  They  are  personal  property,  and 
belong  to  the  gas  company,  and  are  a  part  of  the  nsnal  ai 
appliances  of  such  an  establishment,  without  which  the  gas  m 
factured  could  not  be  preeerved  or  delivered  to  the  consumer.  & 
phis  Gas-light  C'-ompany  v>.  The  State,  310. 

2.  Ltablt  to  taxalion.    The  pipe  of  a  gaa  company,  used  by  them  to 

vey  the  gas  irota  the  place  where  manu&clured  tc 
liable  to  he  ateeieed  for  taxation.    See  Code,  sec  641. 

GENEBAl,  CHAEACTEE. 

1.  Witneai.  When  credibility  ie  altachd  the  jury  mvel  decide  the  weight 
to  be  given  to  hit  teetimony.  As  a  general  rule,  lull  credit  mnat  be 
given  to  the  statements  of  a  witness,  unless  his  testimony  has  been 
discredited  in  some  manner  recogniied  by  law.  But  when  this  hai 
been  done,  and  evidence  ia  offered  for  the  purpose  of  supporting  the 
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witnesfl,  by  which  ihe  genf  ml  chsrarter  of  the  witnen  for  7era<aty  ie 
put  in  ismie,  ihe  qnestion  ns  to  the  degree  of  credit  to  be  giren  to  the 
leatiraony  of  i  witness  thus  gUoated,  ia  purely  one  of  fact,  to  be  aRcer- 
.  tained  and  determined  by  the  jury,  C.  &.  J.  Graves  v».  Susan 
Fitzgerald,  643. 

2.  Same.  Same.  Charaeler  of  vilatm  for  veracily.  The  jury  mml  deler- 
mvue  dtgret  0/  eredU  to  he  given  to  viiineas.  The  character  of  a  wit- 
ness for  veracity,  having  lieen  put  in  iosue,  the  juiy  must  determine 
from  all  the  evidence  in  the  cauae,  whether  the  witness  has  been  over- 
thrown or  suHtained,  and  what  degree  of  credit  is  to  be  given  to  his 
testimony.     lb. 

QOVEHNOR. 

See  C0111C8BIOHER  ofReoistbatiom,  I^  Elective  Fsahchibe,  5. 
GRAND  JURY. 

See  CouMTT  Trubtee,  3;  Crihinai.  Law,  20. 
GOVERNMENT  SALES  OF  PERSONAL  PBOfERTY. 

1.  Qmeramadtaat/ aequire  title  to  property  by  eaplure,  bypureliaie,  or  by  right 

of  emineid  domain.  The  title  of  private  property,  may  be  acquired  bv 
the  government,  by  capture  from  a  public  enemy,  by  purchaae  from 
the  true  owner,  or  by  a  taking  under  the  right  of  eminent  domain. 
A.  D.  Taylor  ta.  Nashville  &  Chattanooga  Railroad  '  ompany,  046. 

2.  Same.    Poliee  power  of  the  goeemmeni.    Property  taken  for  iKe  uw  of  the 

army  in  Oie  field.  The  right  of  the  State  to  impress  and  take  private 
property  for  the  use  of  the  army  in  the  field  and  upon  the  actual  the- 
atre of  military  operations,  depends  npou  the  police  power  of  the 
nation;  and  arises  from  its  obligation  to  protect  the  national  eiist- 
ence,  and  the  Uvea  and  property  of  its  citiiens.    lb. 

3.  Con^ienaation  to  owner  of  pn^iertj/  taken  hy  the  goeemment.     It  u  nol  a 

ondifton  preeedenl  to  the  righi  to  talx  the  property,  or  ttUiny  li^  thereto 
in  Ihe  government.  The  right  of  the  citizen  to  compensation  (or  pri- 
vate property  taken  by  the  State  for  the  use  of  its  armies,  does  not 
preclude  the  exercise  of  the  police  power  of  the  State  over  private 
property,  which  is  necessary  lor  the  orderly  existence  of  all  govem- 
ments;  compensation  is  nut  a  condition  precedent  to  the  right  to  take 
property,  or  to  the  vesting  of  title  Cliereto  in  the  goverDment.    lb. 

4.  Same.     The  police  pover  t^  the  State  enforced  6y  military  agentr.    IKt- 

eretion  to  be  t:ttreiiidby  them.  Wantonnem  and  bad  faith  on  Ihe  part 
of  thete  ageait.    Without  the  exercise  of  this  police  power,  a  nation 
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cannot  exist.  It  must  be  eiercised  by  and  through  the  militarj 
agents  of  the  government.  Such  agents  mtiHl,  in  older  to  diecliarge 
their  duties,  exercise  a  discretion,  nnd  that  discretion,  unless  shown 
to  have  been  wanlonlj  or  in  bad  faith  abused,  cannot  be  revised  bj 
civil  Courts.    lb, 

5.  Nefeteiln  of  the  army,  that  icill  ju^ify  the  taking  of  property.    The  neces- 

sity which  Justifies  the  taking  of  property  is  not  that  overpowering 
iieceseity  which  admils  of  no  allcrnBtive;  but  if  the  interest  at  slake, 
may  probably  be  promoted  by  the  appropriation  of  properly,  it  is  the 
right  and  duty  of  the  ofRcer  on  whoDi  re^ts  the  obligation,  to  omit 
no  useful  precaution  to  take  and  appropriate  it.     lb. 

6.  Properly  taken  mtitl  be  for  the  public  use,  not  to  upeeulale  upon,  or  to  in- 

creaee  the  capital  0/  thx  Stale.  Property  can  only  be  taken  by  the 
State  for  public  uw.  It  cannot  be  (akcn  merely  to  speculale  upon, 
or  to  increase  the  store  of  wealth  and  capital  of  the  Slate.     lb. 

7.  Properly  taken  by  the  govemmejil,  abidiUely  vetia  the  'title  in  the  gottrn- 

mfnt.  The  owner  Inaet  oli  title  to  Ihe  lane.  If  movable  properly  is 
thus  taken  in  good  failh,  by  the  agent  of  the  govcinmeni,  for  the 
public  use,  with  intent  to  sppropriate  it  absolutely  and  permanently 
10  such  use,  the  title  would  vest  in  the  Stale  upon  such  taking;  and 
the  title  to  the  property  having  once  vested  in  the  Slate,  will  not  re- 
vest in  the  original  owner  upon  the  government  ceasing  to  use  it.   Ih 

8.  Etrideaee  of  intention  rni  the  part  of  the  joierameni  (0  apprnpriaU.     Re- 

taining poMesaion  of  property,  or  wiling  it.  Wlielher  the  taking  was 
for  a  mere  temporary  purpose,  or  with  the  intent  to  appropriate  the 
entire  interest  in  the  property,  is  a  quealion  of  fact;  but  the  retain- 
ing of  tlie  properly,  and  treating  it  as  the  absolute  property  of  the 
State,  and  disposing  of  it  as  such,  would  be  evidence  of  an  iiilenlion 
to  appropriate  the  entire  interesl.    lb. 

9.  Qae  in  judgment.    Kent  &  Co.  cut  wood  for  the  Military  Roilroadsof 

the  United  States,  under  a  military  order,  upon  the  land  of  Che  com- 
plainant, and  Bold  the  wood  to  the  military  authorities,  who  sold  it 
to  the  Nashville  and  Chattanooga  Railroad  Company,  when  the  road 
was  lumed  over  by  the  military  anihorilies  to  ihe  company.  Re- 
spondents commenced  removing  the  wood  Irom  comptainanl's  land; 
he  filed  this  bill  asking  an  injunction,  ele.,  against  respondents, 
claiming  the  wood  as  hia  own.  Held,  that  the  mililary  authorilieo 
of  the  United  States,  having  appropriated  ihe  wood,  and  sold  it  to 
the  railroad,  complainant  has  no  title  to  it;  but  the  tide  by  their 
purchase,  was  vested  in  re>>pondents.  lb. 
GUARANTY. 
1.  When  mit  may  be  brtyughl  to  kdd  guarantor  reaponmitt,  and  aliter. 
W.  B.  Greenlaw  &  (Jo.  gave  Ihe  following  guaranty :     "We  hereby 
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guarantee  the  wlvencj  of  the  parties  to  eacli  note,  and  obligate  our- 
s?lvea  to  paf  them,  when  Jones  cannot  mbke  the  amonnt  out  of  the 
particK."  Held,  that  the  prosecution  of  a  euit  is  not  a  condition  pre- 
cedent, bat  that  the  guarantor  promises  that  he  will  paj  vfhenever 
the  guarantee  cannot,  bj  proceaa  of  law,  or  othemige,  make  the  inone}' 
out  of  the  parties  to  the  ootea.  M.  W.  Joaea  n.  W.  B.  Greenlaw, 
342. 

2.  lietura  of  natia  bona,  ecidenxe  of  inaolceney.     Other  evidenee  competent. 

A  judgment  and  return  of  nulla  Ixma,  ma;  be  the  most  mtisfuclory 
evidence  of  the  inaolvenc/  of  a  party,  in  most  eaws;  but  this  fact 
uinj  be  established  hj  an;  other  competeDl  proof  that  the  porliea  ara 
inxolvenl,  or  have  do  propert/  within  the  reach  of  the  courts  of  this 
State.    lb. 

3.  Jn  Kital  eaeee  the  guarantee  mast  eihavtl  hit  remedy  agaitat  principal 

be/lire  the  gaaranlor  is  liiiiiU.  If  a  guarant;  require  that  the  gunr- 
anlee  fihall  exh:Lust  his  legal  remedy  against  the  principal  debtor,  as 
a  condition  precedent  to  his  right  of  action  on  the  gnaranty,  it  has 
been  held  that  he  munt  procure  the  return  of  an  execution  uniuitiiiGed, 
not  because  it  is  the  only  admisaible  evidence  of  insolvency,  but  be- 
cause it  is  the  very  condition  precedent,  implied  by  the  terms  of  the 
conlracl.     lb. 

4.  Same.     Effect  of  sail  being  in»tiluied  agaiiai  principal.    Failure  to  aerte 

procaa.  Intotitaqf  of  prinripaL  If  an  attempt  to  collect  a  debt  by 
legal  procegs,  were  necesaary,  and  the  legal  remedy  be  exhausted 
before  a  guarantor  could  be  held  liable  upon  bis  guaranty,  this  would 
be  sufEciently  shown  by  proof,  that  pruccia  had  been  iEoiued,  and 
could  not  he  eiecutcd  upon  him,  because  he  had  left  the  Slate,  and 
that  he  was  insolvent,  and  bad  no  properly  which  could  be  reached 
by  attachment,    lb. 

GUARDIANS. 

See  Chancery,  38 ;    Cokfidejitiai.  Relatioss,  2. 
HABEAS  CORPUS. 

Sec  CaiMiNAi,  Law,  41,  43. 

HUSBAND  AND  WIFE. 

1.  A  joint  note  made  payable  la  himbaJid  and  iclfe,  lurvives  to  hrr,  unlcan  the 
inleretl^  creditors  are  affected.  A  [ironiifBory  note  or  other  evidence 
of  debt,  made  payable  to  biiBband  and  wife,  upon  the  death  of  the 
husband  the  right  Biirvivef  to  the  wife,  and  ehe  will  be  entitled  to  the 
proceeds;  unless  Ibe  interest  of  (he  creditors  are  affected  thereby. 
Bailey  Johnson  efob.ct.  Robert  Lusk,  Ex'r,  eltdt.,  113. 


HUSBAKD  AND  WIFE- 

2.  The  wife's  iatrAtdtve  inUral  not  subject  to  husband's  debts,  witiMul  hi* 

eoruent  during  Iheir  joitU  lives.  The  dutribullTe  ioteKrt  of  ft  /«n« 
tocert,  cannot  be  Mitgect  to  (be  payment  oT  her  husband's  debuduring 
their  joint  lives,  without  his  conRent,  before  being  reiluced  into  his 
poneeaion,  or  an;  act  doae  hj  him  asserlins  his  right  to  do  so.  R. 
B.  Snowden  n.  Lindele;  and  Barrow,  Adm'ra,  122. 

3.  Fanei  G>ii«rl.     Cmtneyanee  of  lands.     Adaundedgmei^  of  deed.     Prisif 

examiaaiioa.  The  esenlial  thing  (o  be  accomplished  in  effecting  ft 
conveyance  b/  a  feme  emert,  is  the  privy  examinalion,  whereby  it  is 
ascertained  that  her  execntioa  of  ihe  iiutniment  was  voluntary,  free, 
and  without  fear,  compuUioa  or  nndue  influence.  Whatever  atatu- 
tory  provisions  have  refeteoce  to  Che  accompliehment  of  that  object, 
and  the  protection  of  the  feme  eocert,  must  be  considered  as  manda^ 
lory.  But  the  general  provisiuns  of  thentatnte  in  r^ard  to  the  mode 
of  executing  or  authenticating  Buch  deed,  not  having  reference  to  this 
essential  condition,  need  not  be  considered  as  mandatory,  aniens  cir- 
cumntancoa  or  tlie  obvious  intent  of  the  LegislaUire,  so  iadicale. 
6.  C.  Mount  cs.  Ann  H.  Kesterson,  452. 

4.  Same.      HiuAaiid's  fonteymee   of  wife's  land.      Ooneeyanee   o/'  land. 

When  good  uiihoai  rtgittratioa.  A  deed  is  valid  as  to  the  husl>and, 
except  as  against  creditors  and  bona  fide  parcbasein,  npon  its  execu- 
tion and  delivery  merely,  without  acknowledgment  by  him,  or  regis- 
tration. So  far  as  the  estate  of  (he  husband  in  the  wife's  land  ip  con- 
cerned, no  effect  is  given  to  the  deed  by  his  acknowledgmeat.  lb. 
6.  Same.  Samt,  Jktd  of  land  of  feme  eowrt  good  without  the  adcnmel- 
edyment  before  eterk,  by  husband,  if  he  li^  ihe  deed.  The  hosband 
joined  with  the  wife,  in  a  deed  conveying  her  land.  They  both  ap- 
peared before  the  clerk,  as  his  ceriificale  shows.  The  clerk  look  the 
wife's  acknowledgment  (o  (he  deed,  and  her  privy  examinalion,  as 
required  by  the  Act  of  1833,  buCnottheocknowledgment  of  thehuE- 
band.  Held,  that  the  purchaser  of  (he  land  acquired  good  title  lo 
Ihe  land  conveyed,  altliough  the  husband  did  not  acknowledge  (he 
deed.    76. 

6.  i&nM.     Hame,      Certifieale  <y  elerk  to  aehvndedgmenl  of  deed  by  feiae 

eorerl.  ll'ia/  (Ae  certificate  must  reeiie.  The  only  ceniflcate  eceenlial 
to  (he  va!idi(y  of  a  deed  executed  by  a/eme  covert  conveying  her  land, 
is,  that  in  relation  lo  her  privy  examination ;  and  a  clause  in  the  cer- 
tificate of  (he  clerk,  that,  "he  is  per*onally  acquainted  with  her,"  is 
not  necessary  to  perfect  a  conveyance  made  by  &feme  covert,    lb. 

7.  Wife's  realeilaU.     May  be  mortgaged  for  debt  of  htr  huAand,    Ho  tohr 

siieration  need  pa*i  to  her.  A  wife  may  mortgage  her  lands  to  aecore 
the  debt  of  her  husband,  and  the  mortgage  will  be  valid,  though  no 
consideration  passed  to  the  wife.  McFerrin  &  Menifee  n.  B.  F. 
White  and  Wife,  499. 
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8.  OniMintetioH  of  WiU.  Exeeniory  Devac.  Eiiala  Tail.  Fee  simple  <s- 
laie.  MarUal  rigkis  0/  t\e  Stuband.  The  Will  of  V.  Spring  con- 
tained the  follovriug  dauKe,  tO'nit:  "I  eive  and  bequeath  to  Julia 
Frances  Spring,  (wife  of  my  nepbew,  B.  F.  SpHng,)  and  the  heirs  of 
her  bod}',  for  her  oon  boIg  and  separate  use,  during  lier  natural  life, 
the  tract  of  land  she  now  lives  on,  containing,"  etc,  etc.  Held  that 
Mrs.  Spring  toolc  an  estate  in  fee  under  this  devise;  and  the  onlj 
effect  of  the  wordit,  "for  her  own  sole  and  separate  use,  during  her 
natural  liie,  is  to  exclude  the  marital  right  of  the  husband  during  her 
life.       Alfred  M.  Skillin  «i  ob.  i«.  Reuben  P.  Llo^d  tl  ah.,  563. 

ILLEGAL  CONTRACT. 

See  CoHTRAcns,  4,  10. 
INDORSER. 

See  BU.L8  AND  Notes,  9,  10,  12. 
INDEFINITE  FAILURE  OF  ISSUE. 

See  LtMiTATiOK  of  Estates,  1. 
INDICTMEST. 

See  Ckimdiai.  Law,  5,  6,  2B,  33,  50,  54,  66,  66. 
INFANCY. 

1,  dunutry  pradiee.   Infant  pariir»  imitthemadedefendanU.     PartiHoa  of 

land.  Landin  fetinlUai^doaer.  A  bill  filed  for  the  purpose  of  parti- 
tioning lands,  in  which  a  minor  or  minora  have  an  interest,  and  also 
to  veat  in  the  widow  a  'ille  in  fee  to  a  portion  of  the  land  including 
the  mansion  house,  equal  to  a  child's  part  of  the  land,  in  lieu  of 
dower,  Che  minon  must  be  mode  defendant^  and  it  will  beerror- 
to  make  them  complainants  in  such  a  cause.  Eli^tbeth  Simpson 
etoLa.  Joseph  Alexander  and  Wife,  619. 

2.  Same.    Satne.     Aiaigning  land  in  fee  Cn  viidiya,  in  Ueu  of  domer,    Slat- 

tilee  of  thi*  &iiie  do  net  prmide  Jot  mtch  eichange.  The  statutes  of 
this  Slate  do  not  provide,  that  courts  may  assign  to  the  widow,  an/ 
portion  of  her  husband's  lands  in  fee  simple,  in  lieu  of  dower,  even 
though  it  be  to  the  interest  of  Che  heirs  that  the  same  should  lie 
done.    lb. 

3.  QtKttion  menwd.  Whether  a  Court  of  Chancerj,  nnder  its  genera] 
powers,  mar  make  the  change  in  the  infimt's  real  estate,  or  oot,  we 

will  not  now  determine.    lb. 
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4.  iliaor  deffodartU  have  a  day  in  Court  afler  Oidr  nuyorily.      Contra  ai 

to  tomflainanti,  Minon  ikould  be  made  defendanth.  An  infant  de~ 
Tcndant  him,  in. general,  a  day  given  him  afler  lie  attains  his  miyorit;, 
to  set  OMcIe  a  decree  against  liim,  and  in  privilef^ed  in  oilier  respecta, 
beyond  on  adult;  but,  according  to  the  general  practice,  an  infant 
complainant  liaa  no  such  privilege,  and  if  aa  much  bound  as  one  of 
full  age.  So,  vbere  it  ia  sought  to  charge  the  real  estale  of  an  in- 
fant, he  ought  to  be  maie  a  defendant,  and  not  a  complainant,  al- 
though it  may  be  bin  intereat  to  molte  [lie  charge.    lb. 

5.  Ouir-Uitii  of  miian,  siine  as  next  frUnd   of  iafant.      Court  may  re- 

iiwre,  vhen  Ike  intereU  of  neil  friend  u  aiUagoititiie  to  in/iinf.  In  lliia 
State,  infantB  are  allowed  to  f'ue  and  defend,  \>y  their  gnardianH;  Mill 
he  IB,  in  all  respecla,  Ihe  next  friend  of  the  infant  He  is  chained 
with  all  the  duties  and  liabililien,  nubject  to  the  lume  nstrainla,  and 
benn  ihe  same  relation  to  the  infant  and  the  suit,  as  if  he  had  been 
described  aa  the  nert  friend.  He  is  subject  to  the  control  of  the 
Court.  If  he  fail  to  perform  his  dut;,  or  has  an  interest  in  the  liti- 
galion  antagonistic  lo  that  of  the  infant,  the  Court  has  the  power  to 
remove  him ;  and  it  is  its  duly  to  do  so,  and  appoint  another.    76. 

INSANITY. 

^■ee  Evidence,  10. 

ISSOLVECY. 

1.  Kulla  bona  upon   fieri  /aria*   ig   orrfinnnVy  proof  Kii^eient.       Thit  in 

not  euffcient  a-i  to  banh--  See  AH  Febrmry  7,  180(1,  ehap.  2".  Or- 
dinarily a  nulla  bona  upon  /ieri  faciia  ia  proof  of  the  insolvency  of 
the  defendant  in  the  execution,  and  will  cftahlisb  an  allegation  of 
insolvency,  in  the  absence  of  proof  lo  the  contrary.  But  the  alle- 
gation of  a  naUabona  to  a^i/cirifuisnot  an  allegation  of  insolven- 
cy, nor  eq'iivalcnt  ia  such  allegation  in  ibe  sense  of  the  iiLiolvency 
dcsignaied  by  the  Act  to  rcgiilule  banking,  of  February  Gtb,  i860, 
cli.  27.  In  a  proceeding  under  this  Act,  to  subject  llie  asseta  of  a 
banlt,  on  the  ground  of  its  insolvency,  lo  the  prior  right  of  its  nole- 
boldera  over  all  other  creditors  lo  paj  nienl  out  of  ils  aeaela,  it  ia  es- 
sential ibal  Ibe  fact  of  inpolvency  ho  pofilively  alleged.  McCrae 
r^  Bimlt  of  West  Tennessee  and  Wm.  Vance,  471. 

2.  AHa(hmeni.     Koa-resideat  debtor  of  rni'lent  debtor.     Pertonal  terrier 

not  re<iHlred.  A  non-rewidcnt  debtor  of  a  rew dent  judgment  debtor, 
may  be  subjected  lo  the  payment  of  Ihe  judgment  debt  by  bill  in 
Chancery,  upon  judgment  afjainet  Ihe  resident  debtor,  and  execution 
returned  unsatisfied.  Such  non-resident  debtor  may  be  made  a  parly 
without  personal  service,  by  publication;  and  upon  default  of  rii>- 
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pearance,  a  decree  maj  go  against  liim,  and  a 
and  be  made  out  of  any  prop^nj  ot  the  defendant   lliat  may  be 
found.    lb. 

See  Bills  abd  Pbomissory  Notes,  6,  7,  8. 
JUDGMENTS. 

1 .  1\ix  >a]e  (^  latxd.    Judgment  of  condemnation  tinder  Ihe  Aet  of  1835.    A 

judgment  of  condemnation  for  the  sale  of  liinds  for  taxes,  under  the 
At:t  of  1835,  which  does  not  conform  to  the  provision!)  of  the  Act, 

and  is  not  reanonably  certain,  a  sale  of  the  land  under  it  would  be 
void.       E.  W.  Randolph  tiats-vs.  Wm.  Metcalf  e(  oil.,  400. 

2.  Samt.      Reporl   of  Tan  Collector,     Jvdgmenl  on  taiae.     Bt(fawUea  nj 

jtidgmenlt  of  eondemnation.  Where  the  report  of  the  tax-collector 
sets  out  the  name  of  the  owner,  and  describea  the  land  correctly,  but 
the  other  items  required  by  the  Act,  to-wit:  thevalueof  the  proper^, 
amount  of  taxes,  collector's  (ixa,  etc.,  are  set  out  in  figures  without 
the  amount  of  taxes,  costs  etc.,  and  there  is  no  use  of  the  word  dol- 
lars or  cents,  and  no  abbrevialion  mark,  word  or  character,  on  the 
record  of  the  judgment  to  indicate  the  amount  of  the  taxes  for  which 
judgment  of  conUamnation  waa  rendered,  the  judgment  was  void. 

Jb. 

3.  Same.  Judgments  far  mdt  of  lanie  under  Hie  Act  <f  1844,  eoadiuive 
imleet  it  u  dwvm  that  tiie  tax  ha»  hten  paid.  By  the  first  section  of 
Ihe  Act  of  1844,  sales  made  of  lands  for  non-payment  of  taxes  will 
be  valid,  if  tbo  report  of  the  tax  collector  and  judgment  of  condem- 
nation shows  that  the  land  to  he  sold  lie)  in  the  county  in  which  it 
baa  been  reported  for  non-payment  of  taxes,  that  an  "order  of  Rale  him 
been  issued,  that  the  sale  of  the  land  has  been  duly  advertised;  and 
the  sheriff's  deed  reciting  these  facts,  will  be  prima  facie  evidence. 
Sales  made  in  accordance  with  the  provisions  of  Ihif  Act,  are  con- 
clusive, unless  the  party  attacking  them  can  prove  payment  of  said 
taxes  previous  to  the  judgment  and  order  of  sale.    lb. 

i.  Samt,  Same,  Sale»  not  insu^cienl  beeatue  the  number  of  aere»  ami 
amoajil  due  are  not  aeruralely  glaied.  No  sale  for  taiefl  shall  be 
deemed  insufficient  because  the  number  of  acres  and  amount  of  laic 
due  are  not  accurately  staled  ;  but  if  they  are  stated  with  certainty  lo 
a  common  intent,  it  will  be  a  good  sale.     lb. 

6.  Same,  Every  jadgmeni  of  a  Coarl  must  be  in  dolktra  and  eenig,  and  eom- 
pltte  within  iledf.  Every  judgment  iu  a  court  of  record  must  be 
rendered  in  dollara  and  cents,  and  must  be  complete  within  itself, 
and  cannot  be  made  certain  by  reference  lo  other  entries  in  the  same 
record.  lb. 
46 
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6.  Same.  Same.  Fiipirendthtnit  something  U)  indimU/orvhat  Ihry  eland, 
arenot  mf^i'nUiaaj'udffmen.f.  The  judgment  must  show  definitely 
llie  amount  of  tax  for  which  it  was  rendered;  fig*"^*  without  some 
mark  indicating  for  what  they  etand,  in  a  column,  at  the  bewl  of 
which  i«  the  words,  Tai,  Coll.,  Clerk,  Pri.,  are  not  sufficient    lb. 

T.  Erronayaa  jxxdgmerd  ai  to  one  defendant,  vtUI  not  avaii  another  deffodanl 
in  Oieiame  judymeni.  The  fnct  that  on  erroneoua  judgment  is  ren- 
dered Bguinstone  of  iwo  joint  defcndanls,  from  which  lie  dues  not 
appeal,  wiJl  not  avail  the  other  defendant,  against  whom 'a  proper 
judgment  has  been  rendered,  Ely  Bojd,  Jr.,  m,  George  H.  Titier, 
who  sues  for  the  use,  etc.,  668. 

JUEISDICTION.  ' 

1.  Of  the  court  trying  defendants,  miuf  dearly  appear.    It  is  not  enough,  in 

the  trial  of  a  criminal  case,  that  from  the  record  and  all  the  eir- 
ciimxtances  in  tlie  case,  there  may  be  strong;  grounds  of  inference 
that  the  prisoner  was  tried  and  convicted  by  a  proper  tribDnal. 
The  reco>d  must  show  that  he  was  tried  in  a  court  having  Jurisdic- 
tion of  the  case.        Zack  Boyd  r».  The  Slate,  1. 

2.  Jiatioe  of  the  Feaet.     Written  guaranty  of  payment  of  judgment.     A 

Justice  of  the  Peace,  has  no  jurisdiciion  in  canes  of  guaranties  of 
the  payment  oi  judgmentn,  where .  the  amount  ciceede  250  dollat?. 
A.  C.  White  ca.  Robert  Buchanan,  32. 

3.  Appeara-aee  (^  a  fiarly  doeenU  eojifer  jurifdietian.     The  oppearanceofa 

party  in  the  Circuit  Court,  does  not  give  the  Court  Jurisdiciion, 
where  it  is  manifest  that  the  Justice  had  no  jurisdiciiou  of  the  sub- 
ject mutter.     lb. 

46.  (Xrcuii  CWrf  of  A'hof  Coanl'j.  Juritdiefion  of,  to  paaiih  for  asson/ft. 
The  Circuit  Court  of  Knox  Connly  may  piini>^  a  defendant  for  nn 
assault  and  hattecy,  where  he  is  acquitted  of  a  felonious  assault, 
but  convicted  of  an  assault.  Tlie  Acts  of  185S  and  1S60,  giving 
eicluaive  jurii^iclion  in  all  roiademeanors,  to  the  County  Court  of 
Knox  County,  does  not  repeal  neclion  5223  of  the  <  ode,  and  oust  the 
Circuit '  ourt  of  its  right  to  punish,  where  the  defendant  is  acquitted 
of  the  felonious  charge,  and  convicted  for  a  misdemeanor.  Carter 
VI.  The  Slate,  637. 

JUSTICE  OF  THE  PEACE. 

1,  Juradiction.  Wrillen  gvaraiity  of  payment  of  Jfidgment.  A  Justice  of 
the  Peace  has  no  jurisdiciion  in  cane  of  guaniniicaof  llie  payment  of 
judgments,  where  the  amount  exceeds  250  dollars.  A.  C  While 
vt.  Bobert  Buchauan,  32. 


JUSTICE  OF  THE  PEACE— Gm/m««tt 

2.  Same.  Appearance  of  party  doetnoldoet  not  cotter  jarUdiclion.  The 
appearance  of  a  parly  in  the  Circuit  Court,  does  not  give  Ihe  Court 
jariixliciiun,  wliere  it  b  niatiifexC  tliat  (lie  Jiu<lice  had  nn  jurisdiction 
of  IheBulyect  matter,    lb. 

KING'S  ENEMIES. 

See  CouMON  Carriebs,  3. 
LARCENY. 

See  Cbimisal  Law,  39. 
LEGAL  TITLE. 

See  Creditob,  1. 


1.  Allaehmenl.     Lien  o/,iiUachei  la  proprrfg  mentiontd  in  aUachriKnU.    Sec- 

tion 3307  of  tlie  Code,  only  gives  a  lien  upon  tlie  property  of  the  de- 
fend.inl  mentioned  in  llie  bill  or  writ  of  aKachment;  and  any  sale  of 
properly  made  by  him  after  ihe  filing  of  nn  aitadimenl  bill  iu  Chan- 
cery, or  the  issuance  of  an  a'ta.'liTiient  at  law,  of  properly  mentioned 
in  either,  will  be  inoperative  aud  void.  Lacey  &  McCiee  if.  Moore, 
Lewis  &  Govan,  34S. 

2.  Same.    Same,    Sale  of  proptrty  o/Iw  wraonce  of  ailadimeiit.      Pureha- 

aer  ceguirts  a  good  tUle.  A.  sale  or  HH'Fgnmenl  made  of  property  by  a 
defendant,  after  an  nllaehment  huB  buen  iaaued  againat  liis  estate, 
generally,  without  designating  any  B[iccial  properly,  btit  before  its 
levy  upon  the  property  sold,  will  pass  llio  title  lo  (lie  purchaBer  of  the 
properly.     Ih. 

See  FaAironLBST  CosvErASUB,  14;    Cjri:*CBBr,  IS. 

LIMITATION  OF  ESTATES. 

1.  Words  importing  an  indefinite  failure  of  ieme.  Kalalea  tail,  aMIshed. 
Hcndtrson,  by  deed,  conveyed  a  lot  in  McmphJH  to  his  daughter, 
Itnchcl  Means,  and  to  her  hoini,  the  natural  isKiie  of  her  body,  for- 
ever; if  there  ahould  be  no  ifcue,  then  said  lot  or  parcel  of  ground, 
lo  dcncend  lo  my  grand-children.  Held,  lat.  That  the  limitation  to 
the  grand-children  in  this  deed,  depending  upon  an  indefinite  failure 
of  isi'ue,  is  void.  2d,  Tliat  the  abnolule  title  sued  for,  passed  to  Ha- 
chcl  Means.  3d,  Tlial  the  limitations  in  thin  deed,  at  common  law, 
created  an  estate  tail,  and  hy  the  Act  of  1784,  chap  22,  Beclion  — , 
entatcg  tail  were  abolished,  and  are  deemed  and  held  a  fee  simple  ab- 
solute.  4lh,  That  Rachel  MeunsandhcrUu.shund,having«.nveycd  said 


LIMITATION  OF  ESTATES- Om/tnued. 

lot,  ihtir  8on  haH  no  intereft  in  the  mnie;   the  (hie  having  paancd  lo 
'  Uie  purchnser  by  their  deed.         E.  C.  and  John  Kirk  ti.  Joseph 
Furgereon  ti  o/s.,  479. 


,  A  deed  not  void  for  ehampviy  or  fraud,  or  for  titt  tioialion  of 
tome  pvhtie  policy,  tcUl  be  >et  up.  If  u  lost  deed  wughl  to  be  set  up, 
were  void  for  champert;  or  fraud,  or  b«caui)e  executed  in  violalioa 
of  some  rule;  of  law  or  public  policy,  Ihen  a  court  of  equity  would 
not  lend  ite  aid  to  establish  it.  But  where  the  illegality  complaint 
of  is  not  Ruflicient  to  avoid  llie  deed,  or  prevent  the  vesting  of  title, 
it  cannot  be  Bufficient  lo  prevent  the  holder  of  (he  tide  from  enforc- 
ing it  in  the  courtti.     Samuel  Montgomery  it.  Jcese  Kerr,  193. 

.  Cimfederale  money.  Executed  conlmH'.  Giae  in  juiigTneiit.  Mont- 
gomery purcbaxed  of  Kerr,  in  1862,  a  tract  of  land,  for  which 
he  jKiid  him  four  thouKind  dollars  in  Confederate  money;  took  ± 
deed  in  fee  simple,  which  was  witnessed  and  delivered,  but  li(*t.  lie 
filed  hi»  bill  to  estubliak  the  lo»t  deed,  or  (hat  ibe  title  be  divexted 
out  of  Kerr;  wUicb  wuh  resisted  by  Kerr,  on  ihc  grr-und  of  the  ille- 
gality of  the  cotisideration.  Held,  that  this  Court  wit)  not  disturb 
an  executed  contract  of  this  charueter;  and  (bat  complainant  is  en- 
titled, by  virtue  of  and  under  said  deed,  to  hold  the  iaud  in  fee  &in- 
p!e,  and  ibat  Kerr  baa  no  right,  title  or  interest  therein.    lb. 


Different  hinth,  Piemmption  Khcn  lilling  u  proi«n,  only  murder  in  Ite  ftt- 
onddegree.  The  fact  of  (he  kitlinj;  being  proved,  (he  law  presumes 
only  nurder  io  the  second  degree.  Malice  is  implied  from  tiie  mere 
fact  of  killing;  but  it  isnot  presumed  from  the  killing  alone,  (hnt  the 
murder  was  perpetrated  by  means  of  poison,  lying  in  wait,  or  by  any 
other  kind  of  willful,  deliberaie,  malicious  or  premeditated  killing, 
or  in  the  perpctraliim  of  any  of  the  felonies  mentioned  in  sec.  451iS 
of  the  Code.         Lucius  Witt  \t.  Tbe  State,  5. 

MANDAMUS. 

1,  Wltenit  Kill  be  granUd,     Where  a  statute  gives  power  to,  nr  impocra 

an  obligation  on  a  particular  person,  to  do  some  patlicular  ad  ur 
duty,  and  provides  no  specific  remedy  on  non-performance,  a  tQao- 
damus  will  be  .granted.  Winters  &  Croce  n.  The  Heirs  L.  P.  C 
Burford,  32S. 

2.  The  proKcuior  mial  ftare  a  dear  Itgal,  or  tqaUijb{er!!/hl,a,ad  »a  othar  \t- 
tjol  remrdy  to  enforce  it.  Tbe  prosecutor  of  a  mandamus  must  be 
clothed  with  a  clear,  legal  and  equitable  ri^bt  to  aomctliing  which  is 
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properly  rhe  Bobject  of  the  writ,  and  there  mnat  be  no  olliec  legal 
remedy  lo  enforce  it.     Jb, 

3.  Appeal  fron   an   order   ditmusing  a  writ  of  habeoi  cor/nu.       An  a[- 

pen!  docs  not  lie  to  ihia  Court  from  an  order  dimuiaBing  a  writ  of 
habeas  torptu,  nor  will  an  appeal  tic  from  a  judgment  on  thp  writ, 
whether  pronounced  by  a  judge  out  of  terra  time,  or  by  a  court. 
The  Slate  va.  E.  and  W.  Elmore,  523. 

4.  StiTiu.      Juriidirtiaa  of  appellale  eotrl  lo  tasu*  mandamua.    Thia  Court 

hiW  jurisdiction  lo  insue  a  mandamuB  to  judges  of  inferior  courts  in 
nil  matters  where  it  'e  shown  to  be  an  eiercise  of  appellate  jorisdic- 
t ion,  or  to  enable  it  to  exercise  appellate  juriBdictien  not  original. 
lb. 

5.  Same.       Mandamtu.     (Xut  in  judgmeiU,     The  defendants,  in  their  pe- 

tition forwrilBof  faiieoscorpia,  were  brought  before  the  judge;  pend- 
ing a  discussion  of  a  question  of  pi-aciice  between  the  attorneys,  the 
prisoners  were  remanded  to  jail,  where  they  have  remained.  Tbey 
now  lite  their  petition  in  thia  court  for  a  mandamua,  asking  ihnt  the 
Circuit  Judge  be  compelled  to  hear  and  determine  whether  they  are 
entitled  lo  biul.  IlelU,  that  in  a  ease  of  this  charaetcr  tliis  Court  has 
no  jurisdiction  of  the  subject  matter  of  Ihe  petition.     lb. 

MILITARY  OC  UPANT. 

J.  Fov^r  of  our  coarU.  ilunieipat  laici  of  place  left  in  operation.  The 
right  of  a  military  occupant  lo  govern,  implies  the  right  to  determine 
in  whnt  manner,  and  through  what  agency,  such  government  ia  to 
be  conducted.  The  municipal  laws  of  the  place  may  be  left  in 
operation,  or  suspended,  and  othe:^  enforced.  The  admin iiil ration 
of  justice  may  be  left  in  the  hands  of  the  ordinary  officere  of  Ihe 
law;  or  these  may  be  suspended,  and  others  appointed  in  their  place. 
Civil  rights  and  civil  remedies  may  be  suspended,  and  military 
laws  and  courts  and  proceedings,  may  be  sul>stituted  for  them,  or  new 
Ief!al  remedies  and  civil  proceedings,  may  be  introduced.  James 
Hefierman  a.  E.  H.  Porter,  301. 

2.  Pojrer  of  miliJaTy  ocenpa/iKls  lo  create  courts,     Defaeio  gotemmettt.    I^ea 

TU  Jadieata.  The  power  Co  create  civil  courts,  exists  by  the  laws  of 
war,  in  a  pi  nee  held  in  firm  pctisesaion  by  a  belligerent  military  oc- 
cupant; and  if  their  Judgments  and  decrees  are  held  to  be  binding 
on  all  parties  during  the  period  of  such  occupation,  as  the  nets  of 
a  de  faeio  government,  no  valid  ground  can  be  assigned  for  refusing 
to  them  a  like  effect,  when  pleaded  as  rrs  judieala  before  the  regular 
judicial  tribunals  of  the  Stale,  since  (be  return  of  peace,    lb. 

3.  Sliile  of  War.    By  ichom  decided  lo  cxiit.     Fotiticat  departrnffnt  of  the 

GavemmaU.    Judicial  knouiledge  of  the  OntrL    The  quesUon,  whether 
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or  not  irnr,  in  ilti  legal  wnse,  exialn,  is  to  be  determined  alone  hy 
tlie  pnlilical  power  of  the  goremment;  and  of  thia  determination, 
the  courts  miiHt  take  judicial  knowledge,  Ilcnrj  B.  Sutton  n. 

Henry  C.  Tiller,  593. 

4.  Same,    Potceri^  a  mililan/  eommnnder.    J>i$ertCionary porer.     Ite^un- 

tiUe  to  hit  mipenor  officer  for  offiriat  contact.  A  stale  of  war  in 
Tennereee  hoTing  been  recognized  by  the  President  and  Congrera,  in 
]S61,  Ihe  United  Slates  military  in  occupation  of  a  p™t  in  TeiincsBf*, 
were  properly  holding  it;  and  an  officer  in  tlie  United  Slates  serTice, 
in  command  of  the  post,  had  the  right  to  exercixe  all  discretionary 
pow(r  of  a  commander,  coining  within  Ihe  scope  of  his  military  duly. 
For  the  proper  exercise  of  this  discretion,  he  was  resjwnsible  alone 
to  his  superiors  in  command.     lb. 

5.  Samt.      Whtn  a  mililary  eomma'ndcr  ig  not  r«iponji"We  be/ort  the  Omrts  ftf 

Ihe  eounliy.  When  hit  acts  art  the  acts  nf  llie  gorfmmml.  The  coni- 
inaiidcr  of  a  detached  post,  liai>  for  the  lime,  ihe  itnme  powers  and 
diwrelion  as  the  comninndcr  of  a  department;  and  if,  in  the  di;- 
cliarge  of  what  he  regards  an  iiis  duly  as  commander,  he  He«e  proper 
to  lake  the  armti  of  a  citiien,  upon  the  ground  that  it  wan  govern- 
ment arniF,  or  because,  i'l  his  opinion,  the  safety  of  bis  post  or  com- 
mand required  him  lo  disarm  the  citizen,  then  he  would  not  f* 
liable  for  the  act  liefore  the  courts  of  Ihe  country.  The  act  is  not  lo 
lie  taken  as  the  act  of  Ibe  individual,  but  the  act  of  Ihe  governmeni, 
whose  sovereignty  he  represenls.    lb. 

6.  Samt.     When  a  military  eommandt  aitl  be  pemmallg  refportfihle  fm-  kit 

aett.  If  such  commander  make  use  of  hig  military  position  ax  a 
mere  pretext  lo  enah'o  him  lo  eilort  private  property  for  bis  own 
uHe;  or,  if  the  act  was  prompted  hy  a  spirit  of  wanlonnesB  and  op- 
pression, then  the  officer  would  be  pereonally  liable,     lb. 


See  CnANCBRY,  1,  2,  3,  4,  5. 
MOB. 

See  Common  Carriehs,  4. 
MORTGAGE. 

See  JIosBAKD  AND  Wife,  7. 

MUSICIPAL  COBl'ORATION. 

I.  Cotiftiluiionai.  Lavt.  Right  of  trial  ijF  jiB-g.  How  Jar  il  erlenil/.  Tiie 
proper  and  settled  cniiBLruclion  of  the  constitul tonal  provision,  which 
declaree  "that  ihe  right  of  trial  by  jury  shall  remain  inviolisflf,"  is, 
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Ihat  tlie  right  shall  remHin  inriolale  an  it  existed  at  the  formation  of 
the  CcinstUution.  Cftaes,  wliiiji,  liefore  the  Conntitution,  wore  not 
triable  by  n  jury,  need  not  lie  made  so  now.  Parlies  cannot  now  be 
deprived  of  a  trial  by  jury,  who  could  demand  it  at  and  before  (he 
formation  of  the  Constitution-,  cases  not  having  tlie  right,  at  lliat 
time,  to  demnnd  a  jury,  cannot  now,  as  of  right,  because  of  the  con- 
stitutional provision.  C.  Trigally  la.  The  Mayor  and  Aldermen  of 
Memphis,  382. 

2.  Same.      Manieipal  ordinaneei.      Laics  q/  ilie  liaid.      City  ordinances 

prescribing  pecuniary  penalties  for  infraction  of  the  same,  and  the 
Court  wherein,  and  the  mode  of  procedure  whereby,  their  ordinances 
are  enforced,  are  not  obnoxious  to  the  constitutions  I  rule  known  in 
Tennesnee  us  the  "law  oF  the  land,"  or  (o  any  other  constitutional 
provision,    lb. 

3.  Same.       Power  of  tht   Lfr/Ukdurt   to  charter   munidpoi   corporattoiu. 

The  power  of  the  Legislature  to  enact  municipal  corporatiotM,  is  au- 
thorized by  the  Constitution;  and  withont  such  express  authority,  no 
doubt  could  be  raised  or  entertained,  of  the  nxuttcnce  of  the  power. 
Municipal  corporations,  as  a  means  of  local  government,  existed  be- 
fore the  Constitution  was  founded,  and  have  been  established  during 
the  whole  existence  of  the  State,  and  were  governmental  institutions 
derived  from  t^e  country  from  which  wo  took  our  origin.    lb. 

4.  Samf,.  Ordinanee  of  municipal  corporations  repu<pmnt  lo  laaa  or  Con- 
lliltiiion  of  State,  are  void.  The  ordinances  of  a  municipal  coporalion 
that  are  repugnant  to  any  prorision  of  the  Constitution  of  the  Stale 
or  general  statute,  are  void;  but  not  because  of  their  local  application 
or  local  Inforceinent,  or  because  not  similar  to  laws  and  legal  proceed- 
ings as  adminislered  in  the  courts  generally,  of  the  Stale.     Jb. 

5.  Same.     Eridenee,  mhen  reduced  lo  vriling  by  Recorder,   may  be  used  t^ 

appdiate  Coiirti     By  Section ,  of  the  Code,  testimony  taken  by 

the  Police  Court,  id  the  trial  for  a  violation  of  the  municipal  law, 
and  reduced  to  writing  by  the  Recorder,  in  the  presence  of  the  de- 
fendant, face  to  face  with  the  witnesses,  may,  upon  an  appeal  to  the 
t  ireuit  Court,  be  used  as  evidenoe  with  anv  other  proof  the  patties 
may  produce.     lb. 

9.  Slatvie  of  Limtiation.  Sight  to  prencriplion.  MtmKtpal  Corporation. 
Sidewalh  and  public  ttreelt.  In  1856,  the  Mayor  and  Aldermen  of 
Memphis  granted  T^enore,  upon  his  application,  to  make  an  entrance 
to  the  basement  of  his  house,  on  Madison  street,  by  a  stairway  occu- 
pying five  feet  of  the  public  side  walk;  which  stairway  he  has  used 
until  the  bringing  of  this  action.  Ey  an  ordinance  passe*  in  1S67, 
reqniring  the  removal  of  all  obstnictions  from  the  public  streets  and 
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«idevrslliH,  and  Ihecloxingup  of  atl  entrances  to  bafwinente  of  build- 
ings, vhcrc  the?  encroach  upon  the  sidetralke.  Held,  thnt  the  hold- 
ing of  Lenore  being  b;  perini)«ion.  it  was  not  advertie  and  he  ac- 
qnired  no  right  by  iirescription,  and  the  bar  of  the  stalute  of  limita. 
lions  dooB  not  run  ttgainBt  the  government;  and  tlierefore,  nn  advene 
poeseBsion  for  the  time  prescribed  by  the  slaiute,  would  not  be  an 
available  defenEe  against  (his  action.  The  Mayor  and  Aldermen  of 
MemphiB  vi.  Joseph  Lenore,  412. 

MURDER  SECOND  DEGREE. 

Se  CRtUiltAL  Law,  5. 
NEGLIGE '  CE. 

Ser  New  Tbiil,  23;  Railroads,  6,  7,  II. 
NEW  TRIAL. 

1.  WiU  not  bt  granted  on  the  affidavit  of  a  jvror.    If   no  error  of  low 

WB8  committed — if  the  jury  were  guilty  of  no  misconduet— if  the  ver- 
dict they  render  ia  supported  by  the  evidence,  this  Court  will  not  set 
it  tKide  upon  the  nffiduvit  of  a  juror,  that  he  reached  the  result  by 
erroneouR  reasoning,  or  from  considerationa  that  Bbould  not  have  in- 
fluenced him,  but  will  presume  that  the  verdict  arrived  at  wax  llic 
legitimate  result  of  (he  law  and  the  fnctx.        Lewis  n.  Mosea,  193. 

2.  Juriidielioit  o/  Chanury  Court,  vjh^re  acciaetd  or  fraud  inlcnxne.     Court 

teill  no(  grant  neiB  triid,  Khcre  Oie  injury  restille  /com  (Ae  negligence 
of  parlies.  Courta  of  Chancery  will  not  grant  a  tiew  trial  at  law,  or 
lake  jurisdiction  to  try  a  cause,  after  a  judgment  at  law,  unless  it 
appear  that  comptaiaant  failed  tumake  his  defense,  or  lost  his  remedy 
at  law,  through  accident,  mistake  or  fraud,  unmixed  with  negligeiicr 
on  his  part.  Mere  ignorance  of  a  defense,  is  not  snffiiaent.  George, 
Adm'r,  etc..  vs.  Alesandet  el  aU.,  641 

3.  End  r^  litigation.     Negligence  of  partio  in  mating  and  preparing  tbeir 

causes,  not  la  be  encnaraged.    There  must  be  an  end  lo  litigation;  and 

negligence  of  the  parlies  in  making  defense,  or  in  the  preparation  of 

their  cauaea,  must  not  be  encouraged.     lb. 

See  Criuinal  Law. 
NOTICE. 

See  AssioNMEBT,  13,  14;    Bills  ahd  Notes,  17, 
NOTING  DEED  FOE  REGISTRATION. 

See  Fbaubclekt  Conveyance,  4. 
NULLA  BONA. 

See  Insolvekcy,  I, 


K0N-RE8IDENT  DEBTOR. 
Se«  Cbakcebt,  33. 


Highl  q{  dutnbulfa  (o  land  or  tiares.  Fropirlyrcmaing  in  the  poateaum  of 
the  tcidou>.  Juhn  HilUman  died  in  1350,  leaving  a  widow  and  ten 
disiributeefl,  and  theowner  of  land  and  xlaveH,  which  a  portion  of  his 
heirs  agreed  that  the  widow  should  hold  for  life,  which  alie  did  until 
her  death,  in  ISflo.  Held  that  the  diMributeea  who  did  not  join  in 
the  agreement  wiLh  the  others,  cannot  nnw  hold  them  reRponaihle  for 
the  rent  of  (he  land,  or  the  ralue  of  the  nlave»  left  in  the  poeeesBion 
of  the  widow;  for  thin  agreement  did  not  preclude  a  partition,  at  any 
lime,  on  the  part  of  thoee  who  did  not  join  in  the  agreement,  and 
they  ar«  not  now  entitled  to  rent  or  hire  from  the  other  children. 
HelmR  and  Wife  tt  als.  va.  Mvnatt,  Adm'r,  tl  ah.,  215. 
See  DowEB,  1;  Imfancy,  1,  2. 

PAKOL  EVIDENCE. 

.  See  EviDEXCE,  13;  FnAt'iJULENT  Cokvevanck,  ll. 
PAliTNERSHIP. 

1 .  j&nK.     llitlaJxa  as  to  ameia  of  a  firm.     Where  one  of  Ihe  parliet  t«  Joie- 

fiUed.  RdUf  wUlbeffranted.  If  parties,  at  the  time  of  the  diftolu- 
tion  of  their  partnerahip,  believed  that  certain  OMetB  of  the  firm  were 
|[ood,  and  it  Inms  out  ntherwiae,  the  losa  ia  the  rettiilt  of  a  mintake, 
from  which  a  party  derived  a  benefit  at  the  time  of  the  dissolution. 
A  court  of  equity  will  grant  relief  against  him,  although  no  fraud 
intervened.        Jamiss  Banhhead  ut.  N.  E,  Atloway,  56. 

2.  CourUofequiti/mll  nolrelierefigai)ietmpTovidtnicoitiraeU,     If,  however, 

upon  a  dissolution  of  a  firm,  one  or  more  of  the  parties  agree  to  take 
the  assets  of  the  firm,  and  assume  all  its  liabiliiicii,  and  it  turns  out 
that  they  have  made  an  improvident  contract,  a  court  of  equity  will 
nat  afford  them  relief  against  their  own  voluntary  act.     lb. 

3.  Pure/tales  made  of  artielea  not  connefUd  viith  the  businetf  of  the  firm,  viUl 

not  bind  the  fi'ia,  ladea  by  suhseiiaentriUifiaitioa.  I  f  one  partner  should, 
in  the  name  of  the  firm,  make  purchase  of  goods  not  connected  with 
the  known  business  of  the  firm,  such  business  will  not  bind  the  part- 
nervhip,  unless  an  express  or  implied  authority  is  shown,  er  a  sul»e- 
queot  ratification  be  proved  by  the  percon  claiming  to  hold  the  firm 
liable.     lb. 

4.  Sale  of  periKmai  property.    Caveat  emptor.   Purckaeerata  good /ailh  acquire 

title.  The  general  mle  in  r^ard  to  Bales  of  petMiml  property,  is 
caveat  emptor,  but  Ibis  is  not  the  universal  application.  There  are 
conditions  in  which  a  purchaser  in  good  faith,  for  value,  without 
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nolice,  may  ai^uire  «  good  title,  although  his  vendor  (nay  Imve  no 
real  title  or  anlhoritj  to  sell.  T.  H.  Williams  i».  E.  B.  Boberta 

etalt.,  403. 

5.  Same.  Foaer  of  tarh  partner  loeell  aU  tht  pei^onal  jaitperfy.  Bat  the 
sale  inuBi  bt  made  in  (he  due  course  of  trade.  Partners  nre  ihe  joint 
owners  of  partnership  property,  with  the  admilled  power  in  eacli 
partner,  to  sell  all  or  any  part  of  the  peisonal  property  of  the  part- 
nership, subject  to  the  qualification  lliat  such  dbposition  must  be  in 
the  usual  coarse  of  the  bimnesa.     lb. 

6.  Noliee  lo  one  partner  U  notice  to  all.     A  nolice  to  one  of  the  members 

of  a  firm,  is  a  notice  lo  all  the  partners.    Jb. 

1.  Sale  of  entire  properly  of  firm  againit  eonsent  of  one  of  the  firm.  Slight 
proof  win  onty  be  required  lo  thow  fraud.  If  a  sale  of  the  entire  part- 
nership property  by  one  of  the  pgrtnem,  in  the  presence  and  afeainst 
the  consent  of  his  co-partn  r,  can,  be  upheld  at  all,  alight  ciceum- 
stances  will  be  sufficient  lo  render  such  transaction  auspiiioUB,  ami 
to  fix  on  it  tlie  impulation  of  fraud.    lb. 

8.  Sate  by  oTKpartncr  v:Uh  humUdge  on  the  part  if  the  pureHaeer,  that  the 
mie  is  made  u-ithiml  Ihe  atgenl  of  the  other,  and  lo  depriee  him  i^  bit 
portion,  i*  Toid.  The  purchasers  of  property  from  one  member  of  a 
firm,  nith  knowledge  on  their  part,  that  the  sale  was  made  without 
the  knowledge  or  consent  of  the  other  partner,  and  for  the  purpose 
of  preventing  him  from  receiving  any  portion  of  the  proceeds  of  the 
pale,  will  render  the  sale  fraudulent  and  Toid  as  to  him.    lb. 

PERSONAL  LIABILITY. 

See  Military  Occupabt,  5,  6. 
PERSONAL  TRUST. 

Agent.  Sate  of  land  by.  A.  power  lo  cell  lanil  venfed  in  a  person,  where 
no  personal  trust  or  confidence  is  reposed  in  the  donee.  In  such  cnxc 
the  land  may  be  sold  by  an  agent  of  the  trustee  or  donee.  John 
n.  Hill  t».  William  Walker,  Sarah  C.  Law  and  Nilei  Merriweather, 
424. 
PLE-VDINQAND  PRACTICE. 

1.  Wheabdi  of  eieeptions  beeomes  part  of  the  record.  Moiioafor  tkv  trial. 
A  bill  of  exceptions,  to  become  a  part  of  ihe  record,  niuat  be  made 
upand  signed  by  the  judge  at  the  lerra  in  which  trial  Li  had.  He 
has  no  power  lo  extend  the  time  to  a  suhsequcnt  term;  although  a 
motion  for  a  new  trial  may  be  made  and  continued  to  a  Buhsequcnt 
term,  it  does  not  carry  with  it  the  right  to  file  a  bill  of  eieeptions  at 
another  than  the  trial  term.  John  UcOsTOck  d  a/,  n.  M.  C.  H. 
Puryear,  34. 
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2.  Plfx  of  gtmrtd  U8U&    Evi/lenft  atloired  uitiler  mrh  a  p'ta.    Under  the 

);eneral  issne  in  an  action  of  ttebt,  tiie  defendant  mnj  give  in  evi- 
dcnra  an/  matter  thnt  sliowa  notliing  \raB  owing,  or  any  niatter  in 
dixcliarge  of  tiie  debt.    lb. 

3.  Trryptms.     General  ifsve.    Special  pleat.     In  an  action  of  lrenpass  on 

iiie  cnso,  llie  plea  of  not  guilty  ia  a  denial  of  the  wliole  ciuse  of  ac- 
tion, anil  puis  in  issue  every  eiwenlinl  fact  Blaled.in  the  declaration, 
and  the  defendant  may  give  in  evidence,  any  matter  which  operates 
in  dii'cliarge  of  (he  caiiGc  of  action,  and  is  not  Ixinnd  to  plead  hiK 
defense  specially.         David  Plowman  el  at.  a.  Robert  Foetcr,  62. 

4.  Saiae.    Same,    Action  of  Trerimia  and  Trespam  on  ths   Case.    Special 

plea.  In  actions  of  trespasa  there  is  an  essential  difference  between 
arliotis  of.trcflpasa'and  trenpas?  on  the  case.  The  fimt  ia  strieli  jarit, 
and  matlerE  in  excuse  or  justification,  muet  be  ple'ided  specially.  In 
the  latter,  whatever  in  equity  and  conscience  would  preclude  (he  re- 
covery of  the  plaintiff,  may  be  given  in  evidence  by  the  defendant, 
under  the  general  is^ue,  becauHC  llie  pluintiff  munt  recover  npon  (he 
justice  and  conscience  of  his  cn^e,  and  on  that  only.    lb. 

5.  Defeet  in  record.  Qiime  Ttmanded  for  ailJiliojial  proof.  When  it  ap- 
pears from  the  record  presented  to  iho  Court  for  (Itc  determination  of 
a  enusc,  that  more  Mtisfactory  evidence  can  he  obtained  upon  the 
i|nefidons  presented  for  its  decision,  and  if  produced,  will  enable  the 
Court  lo  come  to  a  more  iialiefactory  conclusion,  thecaune  will  be  re- 
manded (o  the  Court  beloir,  for  additional  proof.  Robert  Grider 
1^  James  C.  Harbison,  208. 

6.  Ccrliorari.    Final  judgment  in  Ihe  Circuit  Cotirl.      iVo  procedendo  al- 

lowed. When  a  cause  is  brought  to  the  Circuit  Court  by  eerlinrari,  it  ■ 
it  required  of  the  Court  to  render  a,  final  judgment;  and  cannot  re- 
mand the  cause,  witli  a  procedendo,  to  the  Court  below.  Maiy 
Weigand  r«.  N.  Malatesta,  362. 

7.  Sime.      Poicr  of  Cireiiit  Coart  to   impanel  a  jury   after  diamiegal  of 

certiorari.  "iHtatniorj/  bond.  The  power  to  impanel  a  jury  in  the 
Circuit  Court,  after  a  certiorari  is  dismi-sed,  is  not  given  by  expreM 
provisiona  of  our  statutes;  yet  it  bos  the  power  (o  render  a  final  jiidg- 
menl;  and  no  remedy  upon  the  statutory  bond  exists  in  any  other 
Court.    lb. 

8.  Denial  of  m-iUen  inilrtanent  under  oath.      Flaiatiff  moat  prove  iU  exe- 

eation.  Where  the  plaintiff  in  an  action  to  recover  damages  for  a 
breach  of  contract,  declares  Hpecialiy  upon  a  written  in^tnimcnt,  by 
which  the  defendant  acknowledged  the  reception  of  certain  promis- 
sory notes,  and  promised  to  have  them  properly  indnrsed  and  return- 
ed to  the  plaintiff,  such  written  instrument  is  tlie  foundation  of  the 
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action;  and  upon  the  Irinl,  (he  ptaintiiT  is  not,  under  the  Code,  re- 
quired to  prova  itn  executinn  bj  the  defendant,  unlesa  such  eioontion 
is  denied  under  oath.         A.  H.  iJoaglaes  id.  David  C,  Croei,  416. 

9.  Ti-tipaai  de  bonis  aiportalie.      Plea  of  not  gvUti)  does  noi  pai  in  ttaie 

tit!e  to  the  propertif;  oniy  denial  of  Irapata.  In  an  action  of  treflpass 
de  bonis  anpoi'lalit,  tlie  plea  of  not  guilty  does  not  put  in  irsue  the 
title  of  the  plaintiff,  but  amounUi  only  to  a  denial  of  having  commil- 
ted  the  alleged  trespass.        Carson  m.  Prater,  QC5. 

10.  S<iJtif.  PoMeMl'ort  of  a  chaflel.  Action  againat  a  Granger  by  ike  party 
in  piK»e»sion.  Death  of  real  oirner.  An  actual  and  eicliiflire  pos- 
sesAiun  of  a  ehaltel  is  sufficient  to  enable  the  plaintiff  to  maintain  an 
action  against  a  mere  stranger,  having  no  right,  even  though  the  real 
owner  was  dead  at  the  time  the  suit  was  commenced.     lb, 

11.  lieriror  «/  tuit.  In  tke  name  of  heiri,  if  no  adtniniitralar  mil  ipiaVJi/. 
Tlie  plaintiff  in  a  suit,  dying  after  the  commcncemenl  of  the  suit,  it 
may  be  revived  in  the  name  of  his  lieirs,  if  no  one  can  be  procured 
to  administer,  f^ec  Code,  section  2849.  Ely  Boyd,  Jr.,  n.  Oeorge 
II.  Titzer,  who  guei  for  the  use,  etc.,  566. 

12.  Samt.  Scire  fndai  being  ordered  at  titeaame  (erni,  vilt  nol  n'd'ate  reviror. 
The  ordering  a  scire  faciat  at  the  same  term  the  Euit  vtob  revived,  in 
faror  of  the  heim,  will  not  vitiate  the  order  reviving  the  suit.    lb. 

13.  Krroncotw  judgment  at  In  one  defendvul,  ipiU  not  avail  another  defendant 
ia  tbe  «nnte  judgiaeat.  The  fact  that  an  erroneous  judgment  is  ren- 
dered againiit  one  of  (wo  joint  defendants,  from  which  he  docs  not 
ajipenl,  will  not  avail  the  other  defendant,  against  whom  a  proper 
judgment  has  been  rendered.    Jb. 

14.  Hfmoral  ofcavKefrcm  Slate  to  Dittricl  Ccvrt  of  the  United  Satus. 
Under  the  Act  of  Congress  of  1789,  a  party  sued  in  a  State  Uoiitt, 
may  have  the  cause  removed  to  the  District  Court  of  the  United 
States.  Upon  liin  bringing  himself  within  (lie  provisions  of  (he  Act, 
it  is  the  duty  of  the  State  Court  to  take  surety,  and  proceed  no  fur- 
ther with  the  cause.        James  Williams  va.  Henry  Adkins,  613. 

1.5.  Stale  Court  only  required  to  dttermine  the  applicanl'i  rigid  of  rrmomi  o/" 
caiisf,.  The  only  question  for  the  Slate  Court  to  determine  when  an 
application  ia  made  to  remove  a  cause  to  the  District  Court,  is, 
whether  the  applicant  lias  brought  himself  within  the  provisions  of 
the  Act  of  Congress.  Upon  dedding  (his  question  in  (he  aSirniative 
(he  rigli(  of  the  applicant  to  have  the  cause  transferred,  becomes  ab- 
solute,   lb. 
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IS.  S(ane.  Stale  Qmrt  axitnol  tax  appHatnt  icith  cotl.  Upon  the  granting 
of  (he  application  by  the  Slate  Court,  it  can  proceed  no  funhcr,  nrith 
the  cause.  And  a  judgment  bj  the  Court  for  the  coat  that  had  accrued 
in  the  cnuse  agninat  the  applicant,  in  erroDeoiia  if  not  nbeolutely  void. 
lb. 

17.  Vtrd'iclof  JMry  tman  imue  ef  fad,  m^y  advitory  to  the  Coart,  The 
C'uaTt  may  ilitrfgard  the  same.  The  verdict  of  u  jury  ap  on  un  iesiie  of 
fact  enbinttted  to  them  by  the  (linncellor,  is  only  B<lvifiory  and  de- 
signed only  to  awist  the  Chancellor  in  finding  tlie  facts.  lie  hm  the 
right,  and  it  is  his  duty  to  disregard  (he  finding  of  (he  Jury,  if  the 
same  was  not  authorized  by  the  rules  governing  Courts  of  Cbunccry. 
Isaac  Lowe,  Slierilf,  ta.  Mary  A.  Tray  nor  et  a/.,  632. 

18.  Same.  The  finding  of  an  insne  of  fact  in  Chancery,  is  not  as  obligo- 
tory  npon  the  Court  as  the  verdict  of  a  Jury  upon  an  issue  at  common 
liiw,  but  it  has  mucli  weight,  and  will  be  siutaincd  unless  it  clearly 
appears  to  be  unsupported  by  proof,     lb. 

19.  Illrgal  Contracts.     ll'Sen  the  illtgalily  it  thoicn  by  the  plaintiff,  the  wtirb 

win  reprt  him.  The  ruie  is  different  in  rtgttrd  to  defendant.  If  (he 
])lain(iirasks  the  enforcement  of  an  illegal  c  ntmct,  which  upiiears  in 
hix  declaration,  it  is  the  duty  of  the  Court  to  repet  him,  upon  grounds 
of  public  policy.  The  rule  is  diflcrent  where  the  illegality  of  Ihe  con- 
tract is  declared  brtliedcfendanl.     Cale&Neil  n.  Blair,  Adin'r,  G39. 

20.  Same.  Court  iciil  dismiss  gitil.  If  the  note  sued  on  exhibits  on  its 
face  an  illegal  contract,  and  hod  been  executed  in  consideration  for  a 
pre-cxiating  note,  the  plaiatifT cannot  recover  the  amount  of  the  first 
note,  and  interest  thereon.  The  Court  should  have  diemisscd  the  suit 
brought  upon  the  note.     lb. 

POSSESSION  OF  CHAT 'EL. 

Sea  Pleading  and  Pbactjcf,  10. 
POSSESSION  OF  STOLEN  PROPERTY. 

See  Crimtnai.  Law,  9. 
PRIVILEGES. 

Bee  Criminal  Law,  D7,  58. 
POLICE  POWER  OF  THE  GOVEUNMENT. 

See  Sale  op  Personal  Property,  7,  8. 
PRIVY  EXAMINATION. 

See  HuaBAND  and  «  ifb,  3,  6. 
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PKOCEDESDO. 

Sec  Certiorabi,  1, 
PROMISSORY  NOTliS. 

See  HiLia  AND  Notes. 
PUBLIC   ENEMY, 

1.  Common  (hrrifre.  Jletponeibililiifor  nnn-ddiverg  t^  goodi,  ricept  pre- 
itnled  by  the  net  oj  Oad  or  Kini/t  eiiemiet.  A  cotuniiin  currier  if 
r«<[)otiHilile  for  all  lo^reti,  eicppt  ihoFC  ocmtuoned  by  the  net  <jf  Und 
and  the  public  enemj;  bj  the  ncl  or  God  i*  meant,  ineviliiblc  accident 
or  caiiAiiallj;  and  bj  the  King's  enemies,  in  meant  public  enrmicn 
witli  wlium  the  nadon  ia  at  war.  A.  Lewis  &  Co.  ct.  Preston 
LiidHicli,  368. 

2.  Saint.     iMSibythtft  or  irraiilUilf  mob.     A  lora  bj  a  common  carrier 

occwinncd  by  theireH  and  robbers,  or  by  an  irreHistible  mob,  will  not 
(xcu.«c  Ilia  non-delivery  of  goods,     lb. 


1.  Itijarybg.     Daaiaga  Tecoverablt,i/tkfparh/injiirtdHticd.     In  nn  action 

against  a.  railroad  by  llieadministriilor,  or  (he  widow,  orneil  of  kin, 
(he  damnges  recoverable  are  lliosc  BuiTered  by  llie  parly  killed,  and 
which  be  eoidd  have  recovered  if  be  had  lived,  and  not  ihose  sufTered 
by  hix  widow  and  children  in  consequence  of  bis  deaili.  Louis- 
ville &  Nashville   Rail'oad  tk).  ot.  Margaret  Burke,  Adm'rx,  d 

2.  Art  rcKpoiieibUfor  injarift  u»ltM  tht\/  obtt'-re  OaiuJoTy  prteavllont.     Rail- 

roait  [imipanics  are  rcspouHible  for  accidents  or  collisions  on  (heir 
road-',  unle^s  they  can  show  that  the  precau  iona  prescribed  by  t<ecs, 
1167-8,  of  the  Code,  were  com  plied  wiih.    it. 

3.  Contfilutional  lav.    Police  poirer  of  iht  Goitrnmtnt.    Sees.  1167  and 

llfW,  of  the  Code,  are  valid  und  constitutional  lawa,  passed  to  protect 
the  general  public,  and  to  compenrale  persons  iiyured.  They  have 
their  nnnction  in  what  k  called  the  police  power  of  Ibe  government. 
lb. 

4.  Corpiii-ai'-bniilrtaitiiuhjerllc  general  liiin',u>Uta exempt  byeharter.     Cor- 

porate bt)dics  are  subject,  a«  natural  persons,  to  general  laws  enacted 
to  prtitcct  Iho  comfort,  lienlth  and  wafcty  of  tlic  people,  iinleiw  ex- 
empt by  eipresH  stipulations,  or  by  reason  of  plain  implication,  from 
the  nature  of  the  privil^ies  or  frimchises  granted  in  tlieir  charters. 
lb. 

5.  InJHrin  coined  by  ncglige^eeof  the  parly.     TTiU/al  aeti  </  (he  parly  tn- 

jarcd.     Generally,  the  negligence  of  a  pet«on  iiyured  by  colliasion 
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upon  a  milrend  Ira'k  ia  not  a  bar  (o  nn  action  by  him  for  diimages, 
Dniesa  the  railroad  company  show  lliat  the  precautions  provldtMl  by 
the  Code,  were  performed;  but  an  action  cannot  be  mainlained  for 
an  injury  occasioned  by  tlie  willful  act  of  the  party  injured.    Jb. 

6.  Actions  by  nenanlM  or  ajmtt  of,     tiegligenec  or  wUljvl  aett  on  their  pari. 

An  action  wilt  not  lie  in  behalf  of  an  agent  or  servant  of  a  railroad 
company  of  this  character,  whoBe  negligence  or  willful  act,  caused,  or 
coniributed  to  cause,  the  accident  or  collisaion  occasioning  him  in- 
jury,    lb. 

7,  Negligence  of  Iht  part!/  maybe  considered  by  Ike  jury  in  determining  ammmt 

of  damaget.  The  n^ligence  of  a  person  injured,  which  caused  or 
contributed  to  the  accident,  may  be  taken  into  conRlderation  by  the 
jury  in  determining  the  amoun'.  of  damages  to  be  given  for  the  in- 
jury,    lb. 

S.  IfthekUliag  U  instantaneous,  no  damage  can  berecorered.  If  the  Icill- 
ing  be  absolutely  instantaneous  damages  ace  not  recoverable,  for  that 
would  be  giving  damages  for  Ibo  mere  act  of  killing.  The  damages 
recoverable  are  for  what  waa  incurred  or  auOered  while  the  person 
lived,     lb. 

9.  Liability  for  injury.    Suit  in  Tennessee /or  injarits  done  in  Alabiana. 

Case  in  judgiaenl.  This  is  an  action  brought  by  an  admtnietralor, 
ander  sec.  2291,  of  the  Code,  for  the  benefit  of  the  widow  and  rtiildren 
of  a  decedent,  for  injuries  to  him  resulting  in  hi«  death,  from  an  acci- 
dent occasioned  by  the  alleged  culpable  neglect  of  plaintiff  in  error, 
through  its  ofBcers,  etc.  The  accident  occurred  in  the  State  of  Ala- 
bama, where  the  defendant's  intestate  died  fiom  the  effect  of  the  in- 
juries. Held,  that  tha  law  of  the  place  where  the  tort  is  committed, 
must  determine  the  rights  of  sucli  parties  affected  by  such  tort ;  and  ' 
that  for  an  injury  inflicted  in  Alabama,  whereby  death  ensued,  a 
recovery  cannot  be  had,  by  virtue  of  the  statutes  of  TenneiiBee,  with- 
out evidence  that  the  same  rights  accrued  to  the  parties  under  the 
hiw  of  Alabama,  which  are  claimed  under  the  statutes  of  Tennessee. 
Nashville  &  Chattanooga  Railroad  Co.  rs.AV.  L.  Eakin,  Adm'r,  clc, 
588. 

10.  Damages.  Burthen  of  proof  upon  the  road.  In  an  action  aftainst 
II  railroad  company,  for  damages  resulting  from  an  accident  on 
its  road,  the  burthen  of  proof  is  on  the  company,  nnder  sec.  IIGT, 
of  the  Code,  to  show  that  the  precautions  therein  required  were 
observed.  And  if  ihe  proof  dues  not  show  that  the  precautions  were 
observed  by  the  company,  it  nill  be  responsible  for  all  damages  to 
perrons  or  property,  occasioned  or  resulting  from  any  accident  or 
collision  that  may  occur.  C.C.  Smith,  Adm'r,  etc.,  for  the  use,  etc., 
vs.  Nashville  &  Chattanooga  Railroad  Co.,  689. 
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11.  Same.  Chiirge  of  the  Oinrf.  If  there  U  no  nuch  evidence,  it  u 
error  in  tbe  Court  to  clmrge  tlie  jury,  "(hat  if  the  di-ceaaed  was 
(he  oocanion  of  accident  tlirougli  want  of  ordinary  and  reasonable 
care  and  pnidenee,  the  plaintiff  coutd  not  recover."    lb. 

12.  Coanljf  mbKriptioat  of  atoek  to  railroad  compania.  The  Act  of 
1851-2,  chap.  117,  allows  County  Courts  in  the  respectlTe  counties, 
in  this  State,  through  which  a  railway  or  railwojB  ha*e  been,  or  shall 
be  located,  etc.,  to  subscribe  slock  inxuch  railroad  companies  through 
their  chnirniun.  The  Justices  of  Cami)bell  Co.  vs.  The  KnoxTille 
and  Kentucky  Railrond  Co.,  OUS. 

13.  Samt,    li-iqaisilei  neeasary  to  make  a  tvbKriplum  qftlod:  by  the  Chunti/ 

Omrt  valid.  Before  a  County  Court  will  be  permitted  to  snUcrlbe 
dlock  in  the  name  of  the  county,  nn  election  fibflll  be  held  by  the 
sheriff  of  the  county,  after  giving  liiiriy  days'  notice  of  the  fame, 
and  specifying  the  amount  of  stock  proposed  to  be  taken,  and  when 
payable,  and  the  name  of  the  company  in  which  (he  stock  is  propos- 
ed to  be  taken.  If  a  mfyoritj  of  the  voles  pulled  tie  for  the  subscrip- 
tion, then  the  Clmirmin  ehall  subscribe  the  amount  of  stock  in  Ihe 
railroad  company  so  voted.  All  llicBe  requisites  must  be  complied 
with,  (0  nulhorLte  the  subscriptiun  of  stock  by  the  Chairman.    lb. 

14.  Same.  The  Act  of  1851-2,  eoa/ert  no  aalhorlij/  on  Ih:  cottnfy  to  tone 
boTvli  to  pay  railroad  sloelt.  tlloek  amier  thit  Att  mutt  be  paidbya  Uiry 
of  Uaee.  The  Act  of  1831-2,  coilfere  no  authority  upon  (he  CoimtT 
Courts  (o  ispiio  Ijonde  of  (he  poun(y  for  the  purpoeo  of  paying  the 
slock  subscribed,  hut  contemplates  the  payment  of  (lie  eublcriptioD 
by  the  collection  of  taxes  levied  for  that  purpose.     lb. 

15.  Same.     Cminly  bon4»  of  Campbell  Cotinly.     Order  of  the  County  Court. 

Eleetitm  by  the  people  of  the  eoanli/.  Ckainaan  of  Ike  County  C^mrl  not 
atahoriad  to  I'tuc  aounty  bon/ii.  At  the  A[ny  Term,  1S-j3,  the  C^upty 
Court  of  Campbell  County  made  an  order  (hat  the  tlieriff  hold  an 
election  in  each  civil  dixlrict  in  (he  county,  on  the  last  Sa(urday  in 
June  nex(;  (hat  the  people  may  vote  whether  the  Chairman  of  (he 
County  Court  shall  lake  fifty  thoiisiind  dollars  stock  in  a  railroad,  (o 
he  laid  ou(  from  the  town  of  Knoxville,  Tennessee,  to  Lexington  or 
Danville,  Kentucky,  by  i)«uing  county  Ijonds.  •••••■ 
'  provided  the  next  Legislature  will  charter  a  railroad  from  Knoxville 
(o  Danville  or  Lexington;  and  aL<o  authoriie  the  Chairman  of  (he 
1  ounty  Court  to  issue  county  bonds,  payable  at  thirty  years,  interest 
at  C  per  cent.,  pi>yable  half  yearly;  and  that  the  railroad  pass  through 
Campbell  County.  The  election  was  held,  and  the  majority  of  vo- 
tera  atithorized  the  subscription  of  stock.  Held,  that  there  is  noth- 
ing in  the  order  of  the  County  Court  of  May,  18S3,  or  in  tlie  notice 
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for  an  election,  or  even  in  (he  election  that  auihorized  a  subscrip- 
tion of  Btock  to  either  the  I^xingion  or  Knoxville  Railroad,  or  lo 
the  Knoiville  and  Kentucky  Itailroad  Company;  ajid  that  the  ac- 
tion of  the  County  Court,  and  the  election  held  in  pursuance  thereof, 
and  Bobseqaent  order  of  the  County  Court,  directing  the  Chairman  to 
ixsue  the  bonds  to  the  KtiOKville  and  Kentucky  Builrnad  Compuny^ 
were  unautholited  by  (he  Act  of  1S&1-2,  and  the  relntor  acquii'ed 
(heireby,  no  right  to  the  subscription  or  (o  the  bonds  of  the  county. 


.  Snmt.  The  second  condition  upon  which  the  Coun(y  of  Campbell 
wan  to  take  stock  in  a  railroad  to  pass  througli  the  county,  and  con- 
nect Knox  vi  lie  with  DanvilleL  or  Lexington,  Kent-icky,  id,  that  i  he 
charter  fur  (his  road  was  to  be  obtained  at  the  meeting  of  the  Legis- 
Iftlure,  in  18-^3.  On  the  liiib  of  Fedruary,  1S54,  the  Legislature 
amended  the  charter  of  the  Lcxingtonand  Knoxville  Bailroad  <  om- 
pany,  by  which  tlie  name  was  clianged  to  that  of  the  Knoxville  and 
Kentucky  Railroad  Company.  This  change  of  the  name  of  the 
ro  d,  by  the  amendment  of  February,  1S54,  Ib  not  even  a  buImUd- 
lial  compliance  with  the  conditioni!  of  the  proposed  sutwcripdon,  and 
confers  no  authority  upon  tlie  Chairman  of  the  Court  lo  issiie  the 
bonds  of  the  county,  except  upon  the  conditions  piescribed  by  the 
Act  of  lSdJ-2.  While  the  Act  of  February-,  1654,  may  have  made 
valid  the  action  of  the  County  Court  in  ordering  the  election,  and 
the  election  held  in  piusuance  thereof,  it  did  not  confer  upon  the 
Chairman  of  the  County  Court,  the  power  to  do  other  acts  unauthor- 
ized by  law,  or  to  issue  the  bonds  propoBed  hy  the  relator.    lb. 


Defeet  in.  Canie  remanded  for  additional  proqf.  When  it  apiieors 
from  the  record  presented  to  (he  Court  for  the  determination  of 
a  cause,  that  more  satisfactory  evidence  can  be  obtained  upon  the 
(]uestJons  presented  for  its  decision,  and  if  produced,  will  enable  the 
Court  to  come  to  a  more  satisfactory  conclunion,  the  cause  will  be  re- 
manded to  the  Court  below,  for  additional  proof.  Iiot>ert  Grider 
u.  James  C.  Harbison,  23S. 

nECORDER. 

See  I^NSTiTLTroNAi,  Law,  10, 

REDEMPTION. 

1.  29w  right  it  tiola  Slulule  of  Limlialion,  bul  a  lata  of  property.  The 
law  of  redemption  is  a  statute  whicii  confers  upon  the  party  whoee 
land  lias  been  sold  fo"  debt  by  execution,  etc.,  the  right  to  redeem  or 
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purchase  it  wiibin  two  yean  after  the  Mie.  The  right  of  redemp- 
tion has  never  been  considered  a  Blatiite  of  limitation ;  it  is  treated 
and  claraified  aa  a  law  of  property,  and  iwt  of  remedy,  Reynolds 
m.  Baker  and  Walker  Brothera,  221. 

2.  iSatuit  of  Limitaliont  dejintd.  A  Statute  of  Limitalions  is  a  law  which 
prescribes  the  time  during  which  a  title  may  be  acquired  lo  property, 
by  virtue  of  an  adverse  pooaeattion  or  enjoyment;  or  it  is  a  law  which 
prescribea  the  linie,  at  the  end  of  which,  no  action  at  law  or  auit  In 
equity,  can  be  fflaintaiaed.    lb. 

Z.  Two  yean  alioietd  to  rrdeem  timd.  Section — ,ortheCode,aDthorizc8(be 
debtor,  wboae  land  ha«  been  eold  under  an  eiecution,  etc,  lo  redeem 
it  within  two  years  af\er  ibe  sale,  either  Irom  the  purchaner,  or  from 
any  one  claiming  under  him.    B>. 

4.  The  Act  of  the  18th  of  May,  1866,  rAa/i.  10  and  sec.  i,  it  uaamtlllvlional 
and  void.  The  4th  section,  chapter  10,  of  the  Act  paBsed  the  18th  of 
May,  1865,  is  uoconstiluiional  au]  void,  ao  far  as  it  undertakes  lo 
auiborize  tlie  rcdemptian  of  land  more  than  two  years  before  the 
pawage  of  this  Act,  and  which  the  debtor  did  not  offer  to  redeem 
within  two  years  after  the  aala.     Thin  is  the  general  rule.     lb. 

a.  liighto/.  Wheuit  muy  beeiltiidedbti/ondiwo  yean.  The  exception  to 
the  rule  ia,  where  fraud  prevented  a  redemption,  or  the  time  is  ex- 
tended by  the  partiea;  or,  jierliape,  exceptiotiE  should  be  allowed  on 
account  of  durens,  imprisonment,  or  ovenrliclming  power,  and  the 
like;  or  when  war  was  raging  in  the  country  of  the  residence  of  the 
debtor  and  lUJilnnr;  (,i  iti  ile  {.iLLi.d  ll.at  courta  of  equity 
grant  relief,  under  many  cirtrumstancea,  againat  forfeiture,  etc.    lb. 

6.  iSanut.  To  enable  a  debtor  lo  redeem  his  land  that  has  been  sold  un- 
der an  eiecutiot),  or  other  forced  sale,  it  is  necetsary  to  tlie  validity 
of  such  sale  that  each  parcel  should  be  sold  separately,  ao  that  the 
price  of  eacli  lot  or  parcel,  may  be  ascertained ;  and  this  fact  musl 
appear,  either  by  the  return  on  (be  execution,  or  by  proper  redtats 
in  ikx  deed  to  the  purchaser,  or  perhaps  by  other  means.  Winters 
&,  Cross  n.  The  Heire  of  L.  P.  (.'.  Burford,  324. 

T.  Sola  made  bn  Shtr!^,  or  other  foretdtaUa.  How  property  mttst  be  m'A. 
Where  several  distinct  parcels  of  property  are  levied  on  it  iu  the 
the  duty  of  the  sheriff  to  aell  the  same,  so  as  to  abtain  the  largest 
price,  and  to  sell  the  smallest  amount  of  the  property  to  pay  the 
dcbL  To  do  this,  eacli  separate  parcel  should  be  offered  and  rolA  by 
isaelf;  a  sale  made  otherwise  would  be  voidable,  and  set  aside  by  a 
court  having  jurisdiction,  at  the  instance  of  the  creditors.    Jb. 
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8.  0/  Beai  Eria/e.     Citdkors  Ktking  to  redeem,  mialpay  amount  bid  and  ii,' 

lerat,  and  eredU  hie  Jtidgment  tcitli  ten  per  cent.  It  ie  reqiisile  thai  a 
creditor  proposing  to  redeem  land  Troin  n  piirchnser,  Bhnll  paj  or 
lender  to  llie  puroliMer  or  holder  of  the  land,  the  amount  of 
money  lawfully  paid  by  him  with  inlereat  (hereon;  and  shnR  alfio 
paj  to  the  debtor,  orcredit  hui  judgment  with  an  amount  equal  lo  len 
per  cent,  or  more,  on  thesum  bid  at  the  original  sale.  John  B.  Hill 
m.  William  Walker,  tjarali  C.  Law  and  Niles  Merri weather,  424. 

9.  ^me.     Laaa  regulaliny  rifflUa  of  redemption  tlrietly  tamtnted.     A  Htrict 

compliance  with  the  proviaiona  of  the  statute  is  required,  otherwise 
the  right  to  redeem  canuQt  be  enforced.     lb. 

iO.  Pnwiite  in  Chaneery.  An  allegalion  in  a  bill  that  it  *ot  rmpondrd  lo  in 
Ihe  anacer,  taiml  be  pronen.  Complainant  in  hia  bill  alleged  Ihal  he 
liad  tendered  to  the  holder  of  the  land  the  amount  demanded  by 
him,  and  that  he  oflered  to  credit  his  judgment  with  the  whole 
amount  due  thereon.  The  hohler  of  the  Innd  admits  in  hid  answer  the 
tender  as  alleged  in  the  hill,  but  makes  no  rcponse  to  the  allegalion 
that  the  plainlifT  had  oflered  lo  credit  his  debtor  with  the  entire 
amount  of  his  judgment;  and  tlicre  i'  no  proof  as  lo  his  olTcr  lo 
credit  the  judgment  with  unv  amonnt.  He'd,  thatan  allegalion  in 
the  bill,  not  refponded  to  in  ihc  answer,  muaC  be  established  by  proof, 
otherwise  it  will  not  be  taken  as  true.    Ilf. 

It.  Samt.  Proof  thai eredUviwigiren.  The  credit  U  a  eondil.ion preeedent 
lo  the  el-edict's  right  of  redemption,  A  creditor  propooing  to  redeem, 
must  not  only  give  Ihe  credit,  but  hi;  must  do  thJR  by  some  police 
act,  capable  of  proof  or  disproof;  it  cannot  be  left  alone  in  the  boxom 
of  ihe  creditor.  The  ocliinl  giving  of  the  credit,  is  a  condition 
precedent  to  the  existence  of  Ibe  equity  to  enforce  redempiion.      lb. 

12.  Offer  to  redtem.  RigM»  acquired  by  the  offer.  Courli  of  equity  wUl 
enforee  lie  right.  A  person  who  has  a  right  to  redeem,  and  makes 
an  ofler  within  the  lime  required  by  law,  and  in  accordance  with  our 
stalulcH,  doc9  not  acquire  the  legal  title,  but  only  an  equitable  inter- 
est, that  con  be  enforced  in  a  court  of  equity.  Morris  Mitchell  a 
ah.  Ti.  John  Brown  el  all.,  51)5. 

13.  Party  hating  the  legal  title  to  property.  AU  of  hia  debts  lo  be  paid 
before  title  is  dittiied  out  ^  him.  It  ii  a  well  setlled  principle,  that 
a  party  who  bus  the  legal  title,  will  not  be  forced  to  part  with  it, 
until  Ihe  debtf  growing  out  of  the  transaction,  which  he  bu  against 
the  parly  eeeking  lo  oblaiti  the  title,  are  satisfied,    lb. 

KEGISTRATIO>'. 

1.  Of  Mortgage.  Omrfrnc/iw  notice.  Sttbaequent  eredilon.  The  re- 
gislrulion  of   a,  mortj^age 
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Subftequent  cr«<lilort>  ctmnot  «>inplninof  Ihe  trnnRtction  being  fraud- 
uLent,  iiiitesa  ihej  can  rliow  tliat  the  object  nnd  inlenlion  or  llie  coti- 
vej-cnce  wnB  to  perpetrate  a  fraud,  and  aToii)  eubaequert  indebled- 
nem.      James  Hickmnn  v$.  F.  E.  Pcrrm  el  alt..  135, 

2.  Fruttdtitent  Conreyance.  RtKitation  of  an  intertit  by  lAe  iorjoinor. 
l.ewin,  Perrin  &  '  o.,  conseved,  in  irusl,  to  J.  G.  Parkliumt,  a  stock 
of  drugs  ill  NuRliville,  to  secure  the  paj'ment  of  moiiev  loaned  to 
(hem  on  the  same  day,  by  ParkhiirsI;  which  deed  reciii^,  that  Lewis, 
.Per  in  &  ''■o.,  are  to  continue  their  daily  sales  from  Baid  i^oclc,  unlcRii 
Parkhurst  deems  it  nece>vary  frir  liis  jiroteclion,  to  take  posseaxion 
of  the  KBOie.  Held,  that  the  tranenclion  appearing  to  have  been 
bona  fid(,  to  secure  tlie  payment  o(  the  money  loaned,  it  is  not  fraud- 
ulent, in  fact  nor  in  law,  but  a  valid  and  subsisting  surely  for  the 
money  advanced.     lb. 

'i.  Same.  Same.  A  stipulation  in  nmorlfcage  orasrignmentthat  the  note 
neeured  should  be  paid  out  of  the  proceeds  of  the  sale  of  the  goods 
mortgaged,  and  a  sufficient  amountonly  of  the  sales  to  be  retained  by 
the  morl^ngor  to  keep  up  the  stock,  is  not  such  a  rexcrvaiion  to  tbe 
use  of  the  mortgagor  as  would  vitiate  and  render  the  conveyntice 
void.    lb. 

4.  Noting  of  Deedi  far.  A  deed  mlhdmva  hrfore  reglMtratloit,  lote^ 
If*  prioKfy,  On  the  7th  of  February,  I86G,  a  conveyance  wbs 
anknowletlged  in  the  Slate  of  Ohio,  before  a  Commiivioner  of  Deedx 
for  this  State;  and  on  the  28th  of  February,  was  noted  by  Ihe  Begis- 
ter  of  Davidson  '  ounty,  and  wiihdrawn  from  the  office  the  xanie 
day,  by  the  bargainor,  or  his  agent.  On  the  12ih  of  March,  186G,  a 
conveyance  for  the  same  property,  to  Jane  Iltcknian,  was  noted  and 
registered  in  the  office  of  said  county.  Held,  that  the  noting  of  a 
dceil  which  is  withdrawn  before  the  re){iBlration,  by  the  party  lakin;; 
a  beneficial  interest  under  it,  givcB  it  no  priority.  The  regis  er  is 
required  by  law,  to  spread  upon  hU  books,  deeds,  in  the  order  in 
which  they  are  filed,  and  ilie  noting  in  his  book  is  tbe  evidence  of 
the  filing;  but  if  the  deed  is  vithdrann  before  registration,  bv  the 
parly  or  his  agent,  it*  pdority  is  gone,  and  it  only  takes  edect  from 
the  date  of  the  return  ef  ihe  deed  into  the  office  of  the  register.    lb. 

REMOVAL  OF  CAUSES  FROM  STATE  COURTS. 

1.  To  Jiittrkt  Court  of  ihe  Un.Ud  Sintex.  Under  the  Act  of  Congreas  of 
17^9,  a  party  sued  in  a  Stale  Court,  may  have  the  cause  removed  to 
the  District  Court  of  the  United  Stales.  Upon  hie  bringing  himself 
witliin  the  provisions  of  the  Act,  it  is  the  duty  of  the  State  Court  to 
take  surety  and  proceed  no  further  with  thec:iuiie.  James  WiUinniH 
a.  Henrv  AdkinK,  615. 
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2.  SMc   CcniTt  ordy  Tetptired  to  delermitie  tkt  apfdicant'i  right  of  renvtml 

of  eavjie.  Tlie  only  queaiion  for  the  Slale  Court  lo  deiermine,  when 
an  npplicution  is  mude  lo  remove  a  cause  to  the  Dinlricl  Court,  !h, 
whether  the  applioaut  han  brought  himself  within  llie  provisions  if 
llie  Act  of  Congress.  Upon  deciding  lliis  question  in  the  atfirmaiive, 
tlie  right  of  the  applicant  lo  have  the  cause  iransferred,  becomes 
absoIut&     lb. 

3.  Same.    UtaU  CcraH  connoC  tai  uppluanl  vnlh  met.    Upon  the  granting 

of  the  application  by  the  State  Court,  it  con  proceed  no  further  with 
llie  cause.  Arid  a  judgment  by  the  '  ourt  for  ibe  cost  that  had  ac- 
cmed  in  the  cause  againiit  Iheappltcanl,  is  erroneous,  if  not  absolute- 
ly void.     lb. 

RENEW  VL  OF  NOTE. 

See  CoNTBAcra,  5. 
EES  GESTAE. 

See  Evidence. 
REVENUE  STAMPS. 

See  CamiNAL  Law,  54. 
RECITALS  OF  PAYMEJJT  IN  A  DEED. 

Bee  CIIA.KCEKY,  31. 
REVIVOR. 

See  Plbadiko  akd  Practice,  11. 

EIGHT  OF  WAY. 

1.  Oivr  Ihe  Inni  oj  aiuslher.  Barrow  was  the  owner  of  two  loti"  or  parcels 
of  land,  ODe  in  front  and  the  other  in  the  rear,  in  relation  to  Ihe 
highway.  Thi-je  was  a  private  way  used  o\-er  Ihe  went  end  of  the 
front  lot,  from  the  rear  over  to  the  Franklin  pike.  He  sold  and  con- 
veyed the  rear  lot  or  parcel  of  land,  in  1842,  to  Saunders,  with  all 
the  "rights,  hereditatnenla,  privileges  and  appurtenances,  belonsing, 
or  in  any  way  appertaining  lo  the  land."  No  accesa  from  the  Saun- 
ders tract  to  the  highway  could  be  had,  ereept  over  Ihe  front  tract, 
where  a  way  eiiated  at  Ihe  time  of  the  sale,  or  over  ihe  lands  of 
fltrangers  lo  both  tractEt.  Held,  that  Saunders  ia  entitled  to  the  right 
of  way  along  the  established  way,  by  force  of  the  cxpretw  terms  of 
the  grant  contained  in  the  deed.  Cynthia  Jtrown  vs.  W.  W. 
erry,  98. 
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2.  Sami;.     A  may  of  neeesiUy.     A  way  of  necesailjariBee,  when  the  owner 

of  two  parcelii  conveys  one  parcel  which  is  wlioUy  Burnionded  by 
the  other  lund  of  the  grantor,  or  partly  by  hie  iind  partly  by  Ihnt  ofa 
Btrhnyer.  The  wny  is  ro  far  appurtenant  (o  the  land,  an  to  paw  with 
the  land  lo  the  grantee,  provided  he  has  no  oilier  way  of  acceM  to 
the  same.    lb. 

3.  &ini«.  When  right  of  atay  hm  hem  iztingmihtd.  Jlam  Tairtd.  An 
eusement  of  way,  wliich  ban  been  extinguiBlied  hj  the  union  of  title 
and  piMiewtan  of  the  dominant  and  i«rvient  estate  in  one  owner,  may 
be  revived  and  pais  with  the  dominsnt  eMate.  The  elements  of  the 
rule  wliich  works  sucb  revivor  of  way,  are,  thai  the  way  must  l>e  ap- 
parent, and  the  u/ie  continuous,  and  the  way  neresNirj,  though  not 
strictly  so,  to  llie  enjoyment  of  the  estate  granted,    lb. 

4.  Same.      i^ro2    eviJenee    adtnitiiible   to  prone   the   eiitteTiee   of  a  tmy 

and  to  point  the  aorde  of  a  deed.  Parol  evidence  is  competent 
lo  prove  the  existence  of  an  easement  appertaining  to  land;  and  eo, 
also,  is  such  evidence  competent  to  prove  a  rifjht  of  way,  incident  to 
land,  made  under  circunslanceH  an  in  lliis  caxe;  and  especially  is 
such  evidence  competent  to  point  (he  words  of  the  deed  to  the  object 
they  are  intended  lo  designate  and  grant.    lb. 

6.  Land  takmfor  public  lae,  and  tcithoul.  eompensnlion,  the  ovmertaag  enjoiit 
utUU  eompeiuialinn  is  provided.  A  person  tvhose  land  has  been  taken 
for  public  use,  wilholit  eompeniialion,  has  the  right  lo  enjoin  tbe 
takinir,  and  have  it  ilectared  void,  unless  compeuf^ion  in  paid  or 
provided.        Thompson  Anderson  rs.  W.  J.  Turbeville,  150. 

6.  A  ilimicipal   government  7nny  bind  the  jmblie,  ia  regard  to  opening  and 

clofiag  etreete.  A  municipal  government  has  power  lo  bind  tbe  pub- 
lic, in  regard  lo  opening  and  closing  ^rfeln,  and  lo  abandon  iheiD, 
and  thus  be  exonerated  from  keeping  ihem  in  repair  for  public  Hue. 
Jb. 

7.  Same.     Ptihlie  toe.     Priaite  Properly.     Oiener't  eompen»atuin.    But,  in 

addition  to  the  use  of  it,  owners  of  properly  bounding  on  a  sireet 
have  an  easement  of  vay  in  it,  which  ia  private  property,  and  can 
only  be  takeo  for  public  use  upon  compensation.    lb. 

8.  Same.     Pei'wiw  no(  partiu  io  mil  in  refereaee  to  an  eattment  of  wy,  tnt 

bound.  The  mnnicipal  corporation  does  not  represent  the  owners  of 
the  eaaemenl,  and  a  decree  where  they  are  parties  does  not  bind  them, 
nor  deprive  others  of  iheir  property.     lb. 

9.  Same.     Proeeedingn  lo  ufo&JtaA  piMic  stitde  not  itrie^y  ajudiaal  proceed- 

ing, bid  apdiiiadpower.     A  proceeding  to  eatablish  a  public  hifsh- 
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way  is  not  a  atrictlj  judicial  proceeding.  It  is  lumniary,  and  (o 
Home  extent  ei  parte,  in  a  tribunal  ejiercisiug  in  itie  cose  a  special 
JDrbdictiun.  The  taking  of  private  property  for  publiciu*  is  a  politi- 
cal power,  and  ila  necensiiy  and  utilily  belongs  eieluBively  to  the 
L^islatnre,  and  as  to  ihene,  the  conrta  have  no  jurisdiction,  authori- 
ty or  control;  but  whether  the  taking  is  a  public  tise,  b  within  ju- 
dicial cognizance.    lb. 

10.  Ltgitlative  power  to  take  priaaie  property  for  public  lue.  The  Legislature 
has  power  to  take  private  property  for  public  une,  by  direct  statute, 
or  may  delegate  it  to  agents  who  may  exercise  tke  same  discretion, 
Bulgect  to  the  empowering  statute.    lb. 

11.  Same.  Property  laien  wkhcvl  nolxe  to  Iheosmer.  The  property  may 
be  taken,  if  the  LegiiJalure  so  chooses,  without  notice  to  the  owner 
of  the  taking  or  proceeding  to  take.     lb. 

12.  Same.     The  ovner  tntUled  to  notiee  of  ataemment.     But  the  owner  is 
entitled  to  notice  of  assessment  of  compensation.    lb. 

13.  Same,  ContpeoMtUm  /or  property.  Projierty  may  be  taken  before 
compensalion  ii  actually  paid,  but  it  must  be  made.  If  an  adequate 
remedy  is  applied  to  enforce  compenxaCion,  it  is  sufficient,     tb. 

14.  Same,  Owner  mag  waive  hia  right.  A  person  may,  in  case  of  this 
kind,  waive  a  constitutional,  as  well  as  a  statutory  provision,  for  hia 
benefit.    lb. 

15.  Same.  Actiojueanleglitig  the  right  of  way.  In  an  action  controverting 
the  right  of  way,  the  party  whose  land  was  taken  may  show  that  n  i 
compensation  was  ansensed,  paid  or  provided  for.  no  waiver  was  made, 
and  no  adverxe  user  had  repealed  into  a  right;  but  a  stranger  can 
not  HSHoil  the  validity  of  proceedings  on  these  grounds,    lb. 

16.  Same.  Property  mtitt  be  taken  for  jyahHetae  ahne.  The  rulingsofthia 
case  are  designed  to  apply  only  to  cases  of  the  kind  In  hand,  viz.: 
wiiere  the  taking  and  use  are  absolutely  for  the  public.  How  far 
they  apply  to  railroads  and  the  like  corporations,  it  is  not  the  pui- 
pose  of  this  opinion  to  determine.    lb. 

17.  Highxcay.  Dedualion  of  land  by  the  oimter  to  theptMie.  A  right  of 
way  may  be  claimed  by  a  dedication  to  the  public  use,  by  the  owner 
of  the  land;  but  this  doctrine  most  be  cautiously  admitted.  Jack- 
son ra.  The  State,  33. 

18.  Same.  What  vriU  eanelUtile  a  dedication  by  the  owner.  CItiet  and 
eounlry.  The  fact  that  a  farmer  leaves  a  lane  through  hia  farm,  for 
his  own  convenience,  aod  permits  the  public  to  use  it  as  a  highway 
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for  many  years,  does  not  warrsnl  Ihe  inference  of  a  dedication.  An 
intention  to  dedicate,  muHt  be  oliviuUB.  itccniiipiTiied  by  ncla,  such  an 
working  on  it,  keeping  il  in  repair,  snd  requiring  lEie  removal  of  oi>- 
Btructione.  The  fiamc  acia  nliich  vroilld  variant  the  inferenoe  in 
citien  and  lowiu,  would  be  ineufficient  in  i<pai«ely  Beltled  agricultaral 
districb*.    lb. 

ROADS. 

SeeKiGBT  OP  WAY,  *nd  Stbe^to. 
SALE  OF  PERSONAL  PROPERTY. 

1.  Cuveat  emptor.    I^irchaeerg  in  good  faith  aeguirt  litie.    The  general  nile 

in  regard  to  sales  of  peironal  property,  in  eavtat  emptor;  but  this  is 
not  of  univerxal  applioLtiun,  There  are  conditions  in  which  n 
purchaser  in  good  faitli,  for  value,  withoul  notice,  may  acquire  a 
good  title,  although  his  vendor  may  have  no  real  litlcnr  authority 
to  selL  T.  IL  Williams  vs.  £.  B.  Roberts  el  a!>.,  493. 

2.  Potter  of  each  partner  to  tell  all  the  personal  property.  But  Ihe  taie 
mu»t  be  n-uU  in  the  due  rourae  o/  trade.  Part|iet3  aw  the  joint 
owners  of  pnrtnership  property,  with  Ihe  admitted  power  in  eadi 
partner,  to  sell  all  or  any  part  of  the  peisonal  property  of  (he  pan- 
nerahip,  subject  to  Ihe  qualification  thnt  such  dispoailion  must  be  in 
the  Ufual  course  of  the  business.    Jb. 

3.  Xnlite  to  one  partner  m  notice  lo  all.     A  notice  to  one  of  (he  member* 

of  a  firm,  is  a  nolice  to  all  the  partners,    lb. 

4.  Sale  of  entire  properly  of  Jinn  agaiiut  conxent  of  one  of  the  firm.     Slight 

proof  Kill  only  be  required  la  thoic  fraud.  If  a  sale  of  the  entire  parl- 
ner»hip  property  by  one  of  the  partners,  in  the  presence  and  against 
the  consent  of  iiis  CO' partn  r,  can  be  upheld  at  all,  slight  ciicuin- 
stances  will  be  sufficient  to  render  such  transaction  suspi'  ious,  and 
to  fix  on  it  the  imputation  of  fraud.    lb. 

5.  Sale  by  om  partner  with  bnovAtdge  on  the  part  of  the  parehater,  that  the 

tale  i»  made  leithoul  the  assent  of  ihe  other,  and  to  deprive  him  of  hit 
portl/m,  is  roid.  Tlie  purchasers  of  property  from  one  member  of  a 
firm,  with  knowledge  on  their  part,  liiat  the  sale  was  made  without 
the  knowledge  or  consent  of  the  other  partner,  and  for  the  purpose 
of  preventing  liim  from  receiving  any  portion  of  llie  proceeds  of  the 
sale,  will  render  the  sale  fraudulent  and  void  as  la  him.    lb. 

6.  Qovernmeatmayaaivii'e  title  to  properly  by  captv.re,b<ip«rehaM,  or  by  right 

of  eminenl  domain.  The  tilleof  private  property,  may  be  acquired  bv 
the  government,  by  capture  from  a  public  euemy,  by  purchase  from 
the  true  owner,  or  by  a  taking  under  (he  ri(;hl  of  eminent  domain. 
A .  I>.  Taylor  n.  ^ashville  &  Chattanooga  Railroad  i  ompany,  &t6. 
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7.  PdicKpoicer  of  the  yov^mntnt.  Properti  taken  for  tht  lOe  of  the  army 
in  the  field.  Tlie  right  of  the  Suile  to  iiopreas  and  take  private 
property  for  the  uae  of  tlie  army  in  the  fiehl  und  upon  tho  actual  the- 
atre of  military  oiiemliona,  deiieniia  upon  the  police  power  of  the 
nation;  and  arinea  from  its  obligation  to  protect  the  national  eiiat- 
ence,  and  [lie  lives  and  property  of  itti  ciliienx.     Ih. 

S.  Compauation  to  ovmer  of  properly  taken  by  the  grmntment.  It  i»  not  a 
eondiiion  prtcedeiU  to  the  right  to  take  the  property,  or  veiling  tillt  thereto 
ia  the govemmeiU.  The  right  of  the  tiiizen  lo  compcnaaiion  for  pri- 
vate properlj  taken  by  the  Slate  for  the  uhc  of  its  armies,  does  not 
preclude  the  exercise  of  the  police  power  of  the  t'latc  over  private 
property,  which  ia  necessary  for  the  orderly  eiistencc  of  all  govern- 
ments; compensation  is  not  a.  condition  precedent  lo  the  right  to  take 
property,  or  to  the  vesting  of  title  thereto  in  the  government.    lb. 

9.  The  polire  poaer  of  ihe   Slale  enforetd  by  itg  mililiiry  ayenlr.      Digeit- 

iion  to  be  ererciied  61/  Mem.  Wantonness  and  bad  faith  on  the  part 
of  lhe*e  agenta.  Without  the  exercise  of  this  police  power,  a  nation 
cannot  exist.  It  must  be  exercised  by  and  through  the  military 
agents  of  the  government.  Such  agents  must,  in  order  to  discharge 
their  duties,  exercise  a  discretion,  and  that  discretion,  unless  shown 
to  have  been  wantonly  or  in  bad  faith  abused,  cannot  be  revised  by 

10.  Uteettilyof  the  army,  thai  wiffjiiilify  the  lakinff  of  property.  Theneces- 
«ity  which  justifies  the  taking  of  property  ia  not  that  overpowering 
neoesaity  which  admits  of  no  alternative;  but  if  the  interest  at  stake, 
may  probably  be  promoted  by  the  appropriation  of  properly,  it  iaibe 
right  and  duty  of  the  ofEcer  on  whom  reals  the  obligation,  to  omit 
no  useful  precaution  to  take  and  appropriate  it.    lb. 

It.  Properly  taken  naat  be  for  ike  public  use,  nof  Jo  speculiUe  vpon,  or  io  in- 
crease the  capital  of  the  Slate.  Property  can  only  be  taken  by  the 
State  for  public  use.  It  cannot  be  taken  merely  to  apeculaie  upon, 
or  to  increase  the  store  of  wealth  and  capital  of  the  State.     lb. 

12.  Property  taken  by  the  goeemmenl,  absolvtdy  txsls  the  title  in  the  goivm- 
Tnrnt.  The  incner  tnaea  a!t  tide  lo  the  same.  If  movable  jiroperty  is 
thus  taken  in  good  faith,  by  the  agent  of  the  government,  for  the 
public  use,  with  intent  to  appropriate  it  absolutely  and  permanently 
In  such  use,  the  title  would  vest  in  the  State  upon  such  taking;  and 
the  title  to  the  property  havirg  once  vested  in  tlie  State,  will  not  re- 
vest in  the  original  owner  upon  the  government  censing  to  use  it.   lb. 

13.  Eridenee  of  intenlion  on  the  part  of  the  gonentment  lo  appropriate.  Re- 
taining possession  0/  properly,  or  selling  it.  Whether  the  taking  was 
for  a  mere  temporary  purpose,  or  with  the  intent  to  appropriate  the 
entire  interest  in  the  properly,  ia  a  question  of  fact;  but  the  retain- 
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ing  of  tlie  prop«r(j,  and  trMling  it  bb  the  abnolute  property  of  the 
State,  and  diHprMing  of  it  us  such,  would  be  evidence  of  in  intention 
loappropriate  the  entire  intereat.     lb. 

14.  Gue  irtjadgment.  Kent  &  Co.  cut  woodfor  theMililarjItailroadsof 
ihe  Uiiiled  States,  under  a  military  order,  upon  the  land  of  com- 
plninanl,  anil  cold  the  wood  to  the  military  authorities,  who  xold  it 
to  the  Naahvilleand  Chattanooga  Railroad  Company,  when  the  road 
ita*  turned  over  by  the  military  authorities  to  the  company,  Rc- 
iipondents  commenced  removing  the  wood  from  couiplHinBnl'a  land; 
he  filed  (his  bill  asking  an  injunction,  etc.,  agninst  rropondeiits, 
cinirningthe  wood  ashis  own.  Held,  that  the  military  auiliorilies 
of  the  United  Slates,  having  appropriated  the  wood,  and  sold  it  to 
the  railroad,  complainant  has  no  title  to  it;  but  the  title  by  their 
purchase,  was  vested  in  respondents.     lb. 

SERVANTS  OB  AGENTS  OF  RAILROADS. 


SHERIFF'S  SALE. 

1,  Or  other  /orad  tola.      JJoa  froptriy  mvd  be  lold.      Where  several 

distinct  parcels  of  property  ate  levied  on,  it  U  the  duly  of  the  sheriff 
lo  sell  the  same  bo  as  to  obtain  the  largest  price,  and  to  eell  the  Email- 
eKt  amount  of  tlie  property  to  pay  (he  debt.  T<i  do  this,  oach  sep- 
arate parcel  should  be  offered  and  sold  by  itself;  a  sale  made  other- 
wise would  be  voidable,  and  set  aside  by  a  court  having  jurisdiction, 
at  the  instance  of  the  creditora.  Wintew  &  Croea  ta.  The  Heira  of 
L.  P.  C.  Burfotd,  328. 

2.  Same.     Righi  of  Redemption.     To  enable  a  debtor  to  redeem  his  land 

that  has  been  Bold  under  an  execution,  or  other  forced  !<ale,  it  is 
necessary  to  the  validity  of  such  aaie,  that  each  parcel  should  be  sold 
separately,  so  that  tbe  price  of  each  lot  or  parcel  may  be  ascertained; 
and  this  fact  must  appear,  either  by  the  return  on  the  execution,  or 
by  proper  recitals  in  the  deed  to  the  purchaser,  or  perhaps  by  other 
meana.    Jb. 

SLAVF^. 

See  Evidence,  14. 
SPECIAL  DEFENSE. 

Sw  Tkespass,  12. 
STAMP  . 

See  Cbimisai,  Law,  64 


STATUTE  OF  LIMITATIONS. 

1.  Redemption.     Tka  right  iinol  n  Strttule  of  Limilalinn,  bul  a  low  of  prop- 

erti/.  The  law  of  redemption  ie  a  alalute  which  confers  upon  tlie 
party  whose  Innd  has  been  sold  for  debt  by  exiM;iilion.  etc,  the  right 
(o  redeem  or  purchaHe  it  within  two  years  aCler  the  side.  The  right 
of  redemption  has  never  been  considered  n  statute  of  limitation;  it  is 
treated  and  clatwified  as  a  law  of  properly,  and  not  of  remedy,  Rey- 
nolds rs.  Baker  and  Walker  BrotheiH,  221. 

2.  Siirtu:.    /Statute  of,  defined.     A  Suiiile  of  LimitationB  in  a  law  whieh 

preocribea  the  time  during  which  a  title  may  be  acquired  to  property, 
by  virtue  of  an  advert<c  poiwessinn  or  enjoyment:  or  it  is  u  law  which 
prescribes  the  time,  at  the  end  of  which,  no  action  at  law  or  suit  in 
equity,  can  be  maintained.    lb. 

3.  Tico  years  ailateed  to  redeem  land.     Section  — ,  of  the  Code  authorizes 

the  debtor,  whose  land  has  been  eold  under  nn  eiecutiou,  etc.,  to 
redeem  it  within  two  years  aller  the  sale,  either  from  the  purchaser, 
or  from  any  one  claiming  under  him.     76. 

4.  The  Aet  of  18(4  a/ May,  1805,  dvpler  10,  and  aeelion  4,  m  uneoni^ilalionai 

and  void.  The  4th  section,  chapter  10,  of  the  Act  passed  the  18th  of 
May,  1865,  is  unconstiliitional  and  void,  so  far  as  it  undprtsheij  to 
authorize  the  redemption  of  land  sold  more  than  two  years  before  the 
pnssage  of  this  Act,  and  which  the  debtor  did  not  offer  to  redeem 
within  the  two  yeare  after  the  sale.     This  is  the  general  rule.    lb. 

6.  Sijhl^  Tedtrnplion.  When  itnuiy  be  eztendedbeyond  lata  yean.  The 
excpption  tu  the  rule  is,  where  fmnd  prevented  a  redemption,  or  the 
time  is  extended  by  the  parlies;  or,  perhaps,  exceptions  nhould  be  al- 
lowed on  account  of  dnren,  imprisonment,  or  overwhelming  power, 
and  the  like;  or  when  war  was  raging  in  the  country  of  the  residence 
of  the  debtor  and  purchaser;  or  on  the  ground  thai  courts  of  equity 
grant  relief,  under  many  circumslancei),  against  forfeiture,  etc.    lb. 

6.  Higki  by  praeriplion.  Jlfuntctpof  Corporaikra.  Sidemailrs  and  pilhlii: 
streeln.  In  1S56,  the  Mayor  and  Aldermen  of  Memphis  granted 
I<enore,  upon  his  application,  to  make  an  entrance  to  the  basement 
of  his  hoiue,  on  Mndison  street,  by  a  stairway  occupying  five  feet 
of  tlie  public  sidewalk;  which  stairway  he  has  used  until  the 
bringing  of  this  action.  By  an  ordinance  passe''  in  1SG7,  requir- 
ing the  removal  of  all  obalnictions  from  the  public  streets  and 
sidewalks,  and  the  closing  up  of  all  entrances  to  basemenla  of  build- 
ings, where  they  encroach  upon  thesidewalks.  Held,  that  the  hold- 
ing; of  Lenore  being  by  permission,  it  was  not  advert  and  he  ac- 
quired no  right  by  prenoHption,  and  the  bar  of  the  statute  of  limila- 
tioiw  docs  not  run  agoinBt  the  government;  and  therefore,  an  adverse 
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poBsewiion  for  the  lime  prescribed  by  the  Eluiiite,  would  not  bo  an 
availuble  defend  aga'npt  this  action.  The  Mayor  and  Aldermeo  of 
Memphis  vs.  Joseph  Lciiore,  412. 

STATUTORY  ItOND. 

See  Certiorari,  2. 
STATE  OF  WAR. 

Bee  Military  Occupant,  3, 


1.  L:ivdUiim/or  piMic  iuK,andwUhouleompen»itioi 

u7i(U  eumpenlation  ig  provided.  A  pereon  whof 
for  public  iiEc,  willioiit  compensation,  has  ihe  ri)(ht  to  enjoin  the 
laking,  and  have  it  declared  void,  unlets  compensalion  is  paid  or  pro- 
vided.       ThoiupEon  Anderson  tg.  W.  J.  Turbeville,  150. 

2.  A  Muniripal  Gonrnmenl  may  bind  Ihe  pviiie,  in  regard  to  openinjr  nnri 

rioaing  sirec/a.  A  muiiicipal  government  has  power  to  bind  the  pub- 
lic, in  regard  to  opening  and  cloning  Blrcetii,  and  to  abandtm  ihem, 
and  thus  be  esoneraled  from  keeping  them  in  repair  for  public  nac. 
lb. 

3.  Same.     Public  v»e.     Prirate  properly.     Oimer's  eontpauation.     But  in 

addilion  to  ihe  use  of  it,  owners  of  property  bounding  on  a  dreel 
hare  an  easement  of  way  in  it,  which  in  private  projierty,  and  nui 
only  be  taken  far  public  use  upon  eompensalion.    lb. 

4.  Same.     Persons  no(  paiiiei  io  euit  in  referfna  to  an  naenKni  iff  BWJ/,  mV 

buuad.  Tiie  municJpnl  cnrpomtion  does  not  reprenent  the  onnera  of 
tiic  easement,  and  a  decree  vhere  Ihej  are  not  parties,  does  not  bind 
llieoi,  nor  deprive  others  of  their  property,     lb. 

6.  Sume.  Proceedingi  Io  eslabluk  piAlk  utreels  not  tlridly  a  judieinl  jtro- 
eeeiting,  but  a  polilieal  power.  A  proceeding  to  entablish  a  public 
highway  is  not  a  etriclly  judicial  proceeding.  It  is  Bummary,  snd 
to  some  Client  ei  parte,  in  a  tribunal  exerciaing  in  iho  cane  a  special 
jiiriidiction.  The  taking  of  private  property  for  public  oae  is  a  po- 
litic^il  power,  and  its  necensity  and  ulijily  belongs  excluxively  to  the 
Legislature,  and  iis  to  iheee,  the  courls  have  no  jiiriadiction,  authority 
or  control ;  but  wlielher  the  taking  u  a  public  u*,  is  within  judicial 
ccgntM-nce.     lb, 

G.  LegxdaiiM  povfr  to  lake  primte  property  for  pMic  vk.  Tlie  Legisla- 
ture has  power  to  lake  private  properly  for  public  nee,  by  direct 
stalnle,  or  may  delegate  il  to  agenln  who  may  exerdse  the  same  dis- 
cretion, subject  to  the  empowering  statute.      lb. 
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7.  Satae.     Broperly  bikm  viilholU  notice  to  Ike  ovimr.     The  property  may 

be  (aken,  if  llie  Legislaiure  so  chouses  without  notice  to  the  owner 
of  the  taking  or  proceedings  to  take.    lb. 

8.  Same.     Tht  ottaer  tntiUed  to  notiee  of  aetatmail.      Bat  the  owner  in 

entitled  to  notice  of  siMe^ment  of  compensation,     lb. 

II.  Same.  Compeiantion  for  prnpeiiii.  Properly  may  be  taken  before 
compenKtlion  is  BCiually  [laid,  but  it  miial  be  made.  If  nn  adequate 
remedy  is  applii-d  to  enforce  compcnsnlion,  it  is  sufficient.     lb. 

10.  Same.     Oumer  may  tuaive  hin  i-ighL     A  person  may,  in  caiie  of  this 
kind,  irnive  a  conMitut tonal,  as  well  as 
benefit.    16. 

11.  Sirae.  Acliora  conleMing  the  riijhl  of  ir 
ing  the  right  of  way,  llie  pirty  whose  land  was  taken,  may  allow  that 
no  compensation  wEin  a»ies.sed,  paid  or  provided  for;  no  waiver  waA 
made,  and  no  adverse  user  had  repealed  into  a  right;  but  a  siranger 
cannot  aseaW  the  validity  of  proceedings  on  these  grounds.     lb. 

12.  Saiat.     Properly  mtat  be  luten  for  publir  vse  alone.    The  mlings  of 

this  case  are  dtsigned  to  apply  only  to  cases  nf  the  kind  in  hand,  \'n ; 
where  the  taking  and  use  nrc  absolulely  for  the  public.  How  far 
lliey  apply  to  railroads  and  the  like  corporations,  it  is  not  the  pur^Kise 
of  this  opinion  to  determine.     lb. 

SUBSCRIBING  WITNESS. 

Sec  Evidence,  4. 
SURETIES. 

See  BcLU  and  Notes,  17. 

TAXATION. 

1,  PoKtr  o/,eonfere4  oitcouniUi  andineorporaied  Coicni.     The  Constitution 

of  the  Slate  of  Tennei^scc,  sec.  2!),  of  article  second,  authorizes  tlie 
I  egistalure  to  confer  the  power  of  taxation  on  the  counties  ond  in- 
corporated towns,  n.  O.  Keesee  n.  The  Civil  District  Board  of 
Education  efdfjf.,  127 

2.  Same.     The  pov-tr  to  levij  ti:te»  confined  to  loirns  aaJ  eountieg.     Tlie  im- 

plication ia  irrexistable  that  tlie  eipresdion  of  the  authority  to  dele- 
gate the  power  of  luxation  to  the  couniiea  nnd  towns,  it  an  abaohilc 
eiclusion  of  authority  to  delegate  the  power  (o  any  other  agency. 
lb. 


TAX  ATION- ConiinM^f. 

3.  Citil  ditlriett  of  the  eonntia  are  not  ineorporaled  Imcnt,    The  dvU  dis- 

tricts of  the  counlieti,  are  not  in  the  senBe  of  t)ie  Constitution  of  this 
Stale,  incorponiled  lown>,  and  tlie  fact  that,  by  the  sclioul  law,  thej 
are  invested  with  tionie  of  ihe  capaciliea  of  corporate  biidica,  doeo 
not  make  tbem  intnrporaled  towns.    lb. 

4.  The  An  iitk  of  Slarek,  18G8,  ek.  83,  see.  14,  is  utuonttUatloiuU  and 

void.  Tlie  Act  pamed  March  14t)i,  18li8,  ch.  83,  sec.  14,  auDioriung 
■lie  duitrict  boards  of  the  civil  diatricU  of  tlie  countiea  of  this  State, 
to  levy  a  tax  of  three  mills  on  properlv,  and  fillr  centu  on  polls,  for 
the  purpone  of  building,  repairing  or  furnishing  RchoolB  in  the  civil 
district,  and  iiubmilting  the  same  for  the  ratification  or  rejection  of 
the  qualified  voteia  of  the  district,  is  unconstitutional  and  void.     7b. 

5.  Tazable  propeiiy,     G<apipekiid  tiroa^k  tie  ilreets  of  a  eily  ire  a  part 

of  the  man\i/aelory  Pipes  belonging  to  a  gns  conipnnT  Itfid  through 
the  streets  of  a  cily,  by  pemii»iion  of  the  corporate  authoritie»,  do  not 
become  the  properly  of  the  city,  or  a  part  of  the  realty.  They  are 
perMtnal  property,  and  belong  to  the  gas  company,  and  are  a  part  of 
rlie  usual  and  necessary  appliances  of  such  an  establishment,  wiili- 
uut  which  the  gas  maDufacturcd  could  not  bo  preserved  or  delivered 
Memphis  Uas-ligfat  Company  es.  The  Stale,  3ia 


6.  Same.  Giaplpa  liabU  ta  taiatioa.  The  pipe  of  a  gas  company,  used 
by  tliPin'to convey  the  ga.i  from  the  place  where  manufaclureil,  tolfae 
consamcrs, arc  liable  to  be  assessed  for  taxalioa.     See  Code,  sec  5)1. 


7.  Drnyii  not  lubjed  (u  tnr.     Drays  are  not  embraced  by  the  Act  of  1687-8, 

in  Ihc  cliiss  of  vehicles  to  lie  (axed.  Michael  McGralh  rs.  John 
Logue,  340. 

8.  CfrliaraTi.     Datrnt   Warraid.     !Ratt  oa  prUiUge*.    The  writ  of  wr- 

fiarvirt  aflbrds  the  proper  remedy  against  a  distress  warrant  illcgallj 
itwiicd  lo  collect  taies,  or  a  penalty  for  failing  to  pay  taxes.  N.  W. 
Spears  tv.  John  Logue,  County  Clerk,  420. 

9.  Broten.     Ma-eliaitdix  JJroters.      ConiBiiiaion  JITeitka^lt.     A  broker  is 

an  agent  who  in  employed  to  negntlBtesilcs  between  parlies  for  a  coiu- 
pensalion  in  Ihe  form  of  a  eommiivion;  and  in  the  proper  exercise  of 
his  fuiicliuas,  be  does  not  act  in  his  own  name,  but  as  a  middle  man, 
and  is  in  no  sense,  a  commission  merclianl.     lb. 

10.  Sant.  fiiiae.  Jiltrrknnilise  Bntkm  are.  not  eimniernled  in  oar  rtvenae 
lam,  imil  arc  aol  tiirvbte.  A  jierRon  wIki  confines  himself  to  the  sale 
iif  goi-ds  as  an  agent,  is  called  a  merchandise  broker;  and  there  is  no 
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]  1 .  Snleherg,  Tar  on,  for  trerei»ivg  thx  priniiege.  Liable  (o  dtrabU  lax  for 
failart  to  taJie  out  tieenic.  Butcliera,  under  tbe  Code,  were  i  oC  required 
(o  lake  out  licenee;  but  by  section  5ih,  uf  the  Act  of  1868,  thej  laiut 
obtain  lieenee  before  commencing  tbeir  businem;  and  bj  said  Act  are 
BubjecC  to  tbe  same  rules,  regulations  and  penalties,  preMribed  by 
sec  701  of  the  Code,  upon  a  failure  to  take  oul  license.  The  Stale 
M.  II.  Manx,  557. 

12.  Same.  i)oubI«  tax  /or  /aUing  to  taiie  oui  liceiae.  XHtlraa  Warrant. 
The  penalty  of  a  doobte  tax,  to  be  collected  bj  distress,  being  b;  the 
general  law  of  tbe  State  imposed  upon  iboee  who  pursue  certain  avo- 
cations without  the  required  license,  exempts  tliem  from  the  opera- 
tion of  sec.  4506,  of  the  Code,  wliich  is  only  applicable  to  violations 
of  (be  law,  where  no  penalty  is  imposed  by  the  stalule.     lb. 

13.  Same.      The  Seoenue  Aet»  of   18ij5  ami  11^68.  are   amendaiory  AeU, 

and  do  not  repeal  the  Teiatdy  by  distrete  intiTant.  In  enacLing  Ihe 
amendatory  statutes  of  1865  and  1868,  the  Legislature  intended  to 
leave  the  remedy  by  dLttresa  warrant,  against  a  person  who  presumes 
to  exercise  n  privilege  without  a  license,  in  forcej  and  this  remedy  is 
applicable  as  well  to  privileges  declared  by  tbe  amendatory  Acts,  as 
to  the  privileges  mentioned  in  the  Code.    Jb, 

14.  ButeAera.  Rehired  to  taie  oui  lieeme.  Faitare  to,  not  a  miedemeaaor. 
Section  5,  of  An  Act  passed  the  13th  of  March,  ltJ68,  requires  all 
butchers  whose  business  it  is  to  sell  meals  at  retail,  etc.,  to  take  out 
a  license.  But  a  failure  to  do  so  is  not  made  »  misdemeanor  bv  ihi« 
.4ct.  Section  16,  of  the  Act  declaring  certain  ocls  to  be  misdemean- 
ors, does  not  declare  all  failures  to  lake  out  license,  lobe  miede- 
meanors.     lb. 

TAXES. 

.    See  Taxation. 


1.  Of  land.      Jud'jment  of   condemnalion  under  the  Act  of   1835.      A 

judgment  of  condemnation  for  the  sale  of  lands  for  tnics,  under  the 
Act  of  1835,  which  docs  not  conform  to  the  provisions  of  the  Act, 

and  is  not  reasonably  certain,  a  sale  of  the  land  under  it  would  be 
void.        £.  W.  Randolph  et  alt.  ts.  Wm.  htutcalf  el  als.,  400. 

2.  Report    of    Tax     Collector.       Judgment     on    tairu.       JUqaititea     of 

judgments  of  rnndeinnalion.  Where  the  report  of  the  tax-collector 
sets  out  the  name  of  the  owner,  and  describes  tlie  land  correctly,  but 
Ibe  other  items  reqnii-eii  by  the  Act,  to-wit:  tbovalueof  the  property, 
amount  of  taxes,  collector's  fees,  etc.,  ore  set  out  in  figures  without 
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Uie  amount  a{  tazca,  oasts  eic,  and  there  is  no  ntt  of  the  word  dol- 
lars or  cents,  and  no  abbrevinlion  mark,  word  or  cbaracter,  on  ihe 
record  of  tlie  judjfnient  lo  irdicale  theamoont  of  tte  taiea  forwliidi 
jtK^ment  of  condemnation  was  rendered,  the  judgment  was  void, 
Jb. 

3.  Judffiaetile  for  tale  of  landa  under  Ihe  Ari  of  1844,  eondtuive  unUa 
il  it  ^loaa  Otat  the  tojr  hat  been  paid.  By  the  6r8t  section  of  Ihe 
Act  of  1S44,  sales  made  of  lands  for  non-payment  of  taxes  will  be 
valid,  if  the  report  of  ihe  tax  colkMor  and  jadgment  of  condera-. 
nation  ehows  that  the  land  lo  be  sold  lie«  in  Ihe  county  in  which  it 
has  been  reported  for  non-payment  of  taxes,  that  an  order  of  sale  has 
been  inued,  that  the  Mle  of  the  land  has  been  dulj  advertised ;  and 
the  sheriff's  deed  reciting  ihiue  facta,  will  be  prima  facie  evidcDtc. 
Sales  made  in  accordance  with  the  provisions  of  this  Act,  are  con- 
clusive, nnlew  the  partj  attacking  them  can  prove  pnyment  of  said 
taxes  previous  to  the  juiigtncnt  and  order  of  sale.     lb. 

4.  Same.       Sola  not  imuficient  btrauie  the    numier  of    arret  ant  amouttl 

due  are  not  aeeuratefy  tialed.  Ko  aale  for  taxeri  shall  be  deemed 
insafficient  because  the  number  of  acres  and  amount  of  taxes  due  are 
not  accurately  staled;  hulifiheyare  stated  with  cprtainly  to  a  com- 
mon intent,  it  will  be  a  good  sale.     lb. 

fi.  Eivry  judgment  of  a  Chart  mioi  be  in  deUarg  and  cenl»,  and  complete 
vilhin  Utelf.  Every  judgment  in  a  court  of  record  must  be  ren- 
dered in  dollars  and  cents,  and  must  be  complete  within  ili^f, 
and  cannot  be  made  certain  by  reference  to  oilier  cntriea  in  the  same 
record.     lb. 

6.  Same.    Figuret  without  iomeihing  to  indicate  for  irhat  they  itand,  are  not 

iagimtnt  in  a  jadgment.  The  judgment  must  show  definitely  the 
amount  of  tax  for  which  it  was  rendered;  figurec  without  some  mark 
indicating  for  what  ihcy  stand,  in  a  coluDin,  at  the  head  of  which 
ie  the  words,  Tux,  Coll.,  Clerk,  Pri.,  iu«  not  sufficient.     lb. 

7.  Deed  by  ths  gaerettor  of  tiu  colierlor,  viho  aold  laad,  is  only  prima  facie 

eti'lence  of  the  facts  recited.  When  a  deed  for  land  which  boa  been 
Mild  for  taxes,  has  been  made  by  the  eueccttsor  of  the  tax  collector, 
and  recites  that  he  sold  the  land  under  a  regtiiar  order  of  sale,  or  a 
veaililioni  erponoa  that  had  issued  lo  him,  il  is  only  prima  facie  evi- 
dence of  the  facts  recited  in  the  deed,  and  may  he  rebutted,    ii- 

8.  Lapte  of  time  after  taU  of  land,  before  the  cceculion  of  a  deed.     JVoq/" 

lo  rebut  pietamplioTi  created  by  riataie.  If  there  has  been  a  great  lapee 
of  time  from  the  sale,  before  the  execution  of  the  deed,  the  evidence 
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of  the  offic«»  executing  the  deed,  diat  be  knew  nothing  of  the  facts 
recited  thetdn,  vrill  be  sufficient  to  rebut  the  presumptioD  created  b; 
the  elatnle.    lb. 

S.  Writ  of  itnditioni  erpma»  muet  br  m  the  hands  of  cdleelor,  vhea  the  land 
U  Olid.  A  recital  in  the  theriff's  dred  is  not  emdenee  of  thit  fact.  A'o 
poKtr  to  tell  after  the  vrrit  u  returned.  It  moat  appear  from  ^e  record, 
that  a  writ  of  vtnditUmiexponae  was  issued,  that  it  come  to  the  hands 
of  the  collector,  and  that  while  the  writ  waa  in  hia  hands,  he  made 
ilie  sale  of  the  land.  The  recital  in  the  ohereff's  deed,  is  no  CTldeoce 
of  this  fact;  his  power  to  sell  ia  derived  from  the^.  fa.  in  bis  handfg 
and  it  ceaees  upon  the  return  of  the  writ.    lb. 

1 0.  Ve^iiioni  erpenas  and  jS.  fa.  the  eame.  There  ia  no  difier^ice  be- 
tween  a  teudilioni  eTponai  and  a  fi.  fa,;  one  or  the  other  must  be  in 
the  handx  of  the  sheriff,  to  make  sale  of  land  hj  hiqi,  for  non-paj' 
menl  of  lazcii,  valid.    lb. 

11.  Pdiry  of  km)  in  reference  to  Uu  take.  Law  inTtfcrentetoiola  for  taiyj, 
to  be  liberally  cowlnxd.  The  policy  of  law  appears  to  be,  that  judg- 
ments and  sales  of  lands  for  taxes,  iiball  be  held  good,  if  there  haa 
been  a  reasonable  oompliauce  with  the  law;  and  that  the  laws  relating 
to  tax  sales,  shall  receive  a  liberal  construction.     lb. 

TENURE  OF  OFFICE. 

Fmter  of  the  Governor  to  remove  offieen.  Commieiioner  of  Regi^ralion. 
Tenure  of  office.  Tlicre  being  no  lenure  of  office  fixed  far  the  Com- 
mistdoner  of  Begisiration,  and  the  power  of  appointment  having 
been  vested  In  the  Governor  of  the  Slate  to  fill  such  offices,  the  law 
vestsin  the  Governor  the  power  of  removal,  and  the  Commissioner 
holds  hia  office  at  the  will  of  the  Governor.  J.  E.  Williams  t%, 
John  C.  lioughoer,  496. 

TITLE. 

See  GovBBNXENT  Sale  or  PEHsONiL  PiiorBRTT,  7. 
TORT. 

See  TRKSPAsa. 
TRAVEIiSB  JURY. 

See  CsiMiHAL  Lavf,  21. 


,  Injuriea  by  raiiroadi.     Damagee  remwraife,  if  iJu  party  ityurtd  lived. 
an  actionagainetanulroadby  the  administrator,  or  the  widow,  or  n 
48 
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of  kin,  the  dumagas  recoveruble  arelhtweeuffercdby  tlieparl^  kilkd, 
Rnd  vhicli  lie  coul<l  bave  recovered  if  he  hitd  lived,  and  not  ihose 
Buflered  by  bis  Widow  And  rliildren  in  consequenoe  of  his  death. 
Ixiiiigville  &  Nashville  Rail'oad  Co.  vs.  Margaret  Burke,   Adm'rx, 

2.  Saint.  Are  rapoiuiitile  for  injuriei  uidett  ikey  observe  italtUorj/ prccautioTui. 
Railroad  companies  nre  reopotmible  for  accidents  or  colliuions  on 
ibcir  roadd,  iinlefs  they  can  ehow  that  the  precau'iona  prescribed  by 
pecB,  11G7-8,  of  the  Code,  irere  complied  with.     Jb. 

8,  CoTulilvlional  laa.  Pollcf  power  of  the  Gorernmenl.  Sees.  1167  and 
llli8,  of  the  Code,  are  valid  and  tonntitutional  laws,  passed  to  protect 
the  general  public,  and  to  compenBUte  petBons  injured.  They  have 
their  sanction  in  what  is  called  the  police  power  of  (he  government. 


4,  Corporate  bodUt  are  iiu(yeet  la  general  lav»,  unjcw  exempt  fcy  rharler.  Cor- 
porate bodies  are  subject,  aimatural  persomi.  In  general  laws  ^lacled 
to  protect  the  comfort,  health  and  safely  of  the  people,  unleea  ex- 
empt by  express  stipulalions,  or  by  reason  of  plain  implication,  from 
the  nature  of  the  privileges  or  franchises  granted  in  their  charters. 
lb. 

.5,  Injuries  eaa»ed  by  negHgrnee  of  tie  parly.  Willfiii  adi  of  ihe  parti/  in- 
jured. Generally,  the  negligence  of  a  person  injured  by  coltistioil 
upon  a  railroad  Ihi'Ie  ia  not  a  bar  to  nn  action  by  him  for  damages, 
unless  the  railroad  company  show  lliilt  [be  precautions  provided  by 
the  Coile,  were  performed;  but  an  action  cannot  be  maintained  for 
an  injury  occasioned  by  the  willful  act  of  Ihe  party  injured.    Jb. 

6.  Aelion*  by  Kervanti  or  agenU  of  Bailroads.  Keyligenee  or  triltfai  acU  an 
lAeir  pari.  An  action  will  not  lie  in  behalf  of  an  ^ent  or  servant 
of  a,  railroad  company  of  this  character,  whone  negligence  or  willful 
act,  caused,  or  contributed  to  cause,  the  accident  or  collission  occa- 
sioning him  iiyury.     lb. 

1.  Keyligenee  i^  the  parly  may  be  mnsidered  by  the  jury  in  detenhiniiig  amoiatl 
of  damages.  The  negligence  of  a  periran  injured,  which  cauKed  or 
contributed  to  the  accident,  may  be  taken  into  consideration  by  the 
jury  in  determining  the  amoun!  of  damages  to  be  given  for  the  io- 


I.  If  Ihe  tilling  ia  intlanlaneoui,  no  damagea  can  be  reeorertd.     If  ihe  kill- 
ing be  alxHilutely  instantaneous  damages  are  not  recoverable,  for  that 
would  be  giving  damages  for  the  mere  net  of  killing.    The  damages 
'    recoverable  are  for  what  was  incurred  or  sufTercd  while  the  person 
lived,     lb. 


TRESPASS- Continusrf. 

0.  Ettitws.  Preaamplion.  How  parlicijMlioi  in  a  tori  must  be 
Mown-  The  fact  that  a  person  parlicipoleJ  in  taking  projiertv  at  onv 
place,  mkeH  no  prenumplion  ihal  be  was  engaged  in  a  lort  at  am  iher 
place  on  the  same  day;  but  it  is  a  circumslSDce  that  may  be  praren, 
m  conn«ciJon  with  the  other  facta  in  the  caae.  Enoch  Autrj  ti 
A.  J.  Coffman,  510. 

1ft.  SiMe,  T^eapaia  nol  pregumtd.  Bui-thfn  of  jnoof.  A  trespasn 
ia  not  presumed,  bo  as  lo  cast  Ihe  burthen  of  proof  upon  the  defend- 
ant. The  jury  must  look  to  Ihe  facia  and  circumBtaiicea  proven  in 
the  case,  in  making  up  their  verdict,  an  to  llic  liability  of  the  de- 
feudant.    lb. 

11.  iSiine,  Combination  to  Cate  prnperti/.  Who  is  liable  for  /Ae  tort. 
Pennns  pregciU  but  not  participating,  not  liuUe.  A  person  wUo  ia  not  a 
part  of  a  coramand,  or  combination  of  men,  who  are  engaged  in  a 
common  unlawful  purpose  of  taking  propeity,  nill  not  be  held  liable 
for  a  tort,  unlct«  it  is  shown  tliat  he  participated  in  the  unlawful  act 
of  laking  the  property,  althougli  he  vim  present  at  the  time.     lb. 

12.  Dc  boaia  aiportatU.  Pica  of  nol  pui'flj)  doei  not  put  in  !>nu- 
lil'.e  to  the  properly;  only  ilaiia!  of  Irctjiass.  In  an  action  of  trespass 
lie  bonig  asportatis,  tlio  plea  of  not  guilty  does  not  put  in  iaaue  the 
title  of  the  plaintilf,  but  amounla  only  to  a  denial  of  liaving  commit- 
ted Ihe  alleged  tre>>pafiH.        Cardon  rs.  Prater,  505. 

13.  Same.  Pofneuina  nf  a  fhallel.  Action  ag<iiml  a  ttraager  by  ihe  party 
in  poisestiim.  Death  of  real  nicner.  An  actual  and  excIiiRive  p(»- 
acsxion  ofa  chattel  ia  sufficient  to  enable  the  pUinliff  lo  maintain  an 
action  against  a  mere  fitrangcr,  having  no  right,  even  though  the  real 
owner  was. dead  at  tjie  time  the  suit  wan  commenced.     lb. 

14.  Bailrooflt.    Liabililii  for  injury.  Sail  ia  Tennefece  for  injuriee  done  in-4  o- 

bama.  Case  I'n  j'u.f ynicn/.  This  isan  action  brought  by  an  adtjiininlra- 
tor,  under  sec.  2'i9t,oftheCode,for  the  benelit  of  Iheiridow  and  children  , 
ofa  decedent,  for  injurie.)  to  him  resulting  in  hin  dealh^from  an  acci- 
dent occasioned  by  the  allied  culpable  neglect  of  plaintiff  in  error, 
through  its  oiEcers,  cic  Tlie  accident  occurred  in  the  State  of  Ala- 
bama, where  tlie  defendant's  intestate  died  from  the  effect  of  the  in- 
juries. Iluld,  tliat  tiie  law  of  the  place  where  the  tort  is  conimiltcd, 
uiuHt  deterniiue  the  righia  of  such  parties  alTectfd  by  such  tort ;  and 
that  for  an  injury  inflicteil  in  Alabama,  whereby  deulli  ensued,  u 
recovery  cannot  be  had,  by  virtue  of  the  aUUules  of  Tennessee,  with- 
out evidence  that  the  same  rights  accrued  to  the  partie«  under  the 
law  of  Alabama,  which  are  claimed  imder  Ihe  atalutes  of  Tennessee. 
Nashville  &  Ch.tttanOoga  Railroad  Co.  r».  ^V.  L.  Eakin,  Adm'r,  etc. , 

as-2. 


TRESPASS  ON  LAND. 

1.  Indielmeni  for  Irtepaei  oa  land,  not  a  mode  to  dettrmine  lilU.    Section 

4652,  nnd  Hub-Bection  7  of  the  Code,  were  not  intended  to  settle  the 
title  to  real  estate,  at  Ilie  expense  of  tlie  Stale,  bnt  to  protect  the  ac- 
tual poBEeieion  of  real  estate  against  unlairfnl  and  forcible  inTution, 
and  U>  remove  occasion  for  acts  of  Tiolence  and  breaches  of  the 
peac«.        Jeremiah  Dotson  ts.  The  State,  545, 

2.  Same.       Tht   trt^xisa   must  he   on  land   in  the  iMsseasson   of   anolher 

To  support  an  indictment  under  the  statute  above  recited,  there  must 
have  been,  bj  the  eiprcsB  \enia  of  llie  statute,  a  trespass;  such  wrong- 
ful invasion  of  the  possession  of  another,  as  would  enable  (he  part/ 
in  possession,  to  maintain  an  action  of  tmpasa  for  the  injurv.  The 
possession  invaded  must  be  the  possession  of  some  person  other  than 
the  defendant.    lb. 

3.  iSbnM.    Evidence  to  eievte  a  trerpaa.     Tide.     Something  mere  than  a 

lethnieai  tre»paa;  it  mvit  be  tnUlftJIy  and  baoKiTigly.  '  An/  facts 
which  would  constitute  a  defense  to  an  atlion  of  trespats,  as  title  in 
the  defendant,  or  in  (hose  under  whom  he  c!aim»,  would  constitute 
a  defense  lothe  indictmenL  Put  the  actual  and  exclusive  poesession 
of  the  prosecutor  would  be  primo  fade  evidence  of  the  title  in  hini. 
To  anthoriie  a  prosecution  of  this  nature,  there  must  be  something 
more  than  a  mere  technical  trespass  upon  the  land.  The  trespass 
must  be  committed  willfull}'  and  knowingly. 

4.  Same.     If  tlie  defendant  in  (his  case  committed  the  trespos  c  omplained 

of,  under  color  of  title,  and  a  bona  fide  claim  of  riglit  to  do  the  act, 
nnd  in  good  faith  believed  that  lie  had  a  valid  title  to  (he  premisen 
and  right  of  possession,  he  is  not  guilt}'  of  the  misdemeanor  charged 
in  the  indictment.    lb, 

TRIAL  BY  JURY. 

See  CoKBTiTcrnoNii.  Law,  6. 


1.  Semoixd  of,  beyond  the  liinili  of  the  Sale,     Chaneery  Q>ur{  ma^afipoinf 

another.  The  Chancerj  Courts  of  (his  State,  upon  the  removal  of  ii 
trustee  beyond  the  limits  of  the  State,  have  the  power  to  remove  him 
and  appoint  another.    Wm.  Maxwell  ts.  John  G'.  Finnic  et  oil.,  434. 

2.  Upon  fhe  appoinbneTil  of  a  ti-uatee  by  the  Court,  he  mutl  ffive  bo»d,  etc.    It 

is  the  duty  of  the  Court  upon  tbe  appointment  of  a  trustee  to  require 
him  to  enter  into  bonds  with  two  or  more  sDretles, -in  an  amount  equal 
to  the  value  of  the  property,  payable  tO  tbe  Stale,  cooditioaed  for  the 
falih'ul  performance  of  his  duties,  etc.     lb. 


TRUarEES     Continued. 

3.  Same.     The  treention  of  the  bond  ia  a  eoTtdilion  of  hit  amaaing  the  fnut, 

untasiraived  by  bemjieiarUt.  The  benpfidaries  under  a  deed  of  trnM 
may  waive  the  giving  of  ilie  Iwnd  bj  a  trustee  appointed  by  (be 
Court,  in  open  conrt,  or  in  writing.  In  tiie  alseDce  of  such  waiver, 
Ihe  bond  must  be  executed  as  a  coiMfitioii  prece^nt  to  liia  acting  m 
trustee,    lb. 

4.  Froeeedl-aga  to  remoie  Inalee.     All  Ilie  parties  in  inlered  imul  be  be/ore 

the  Churl.  Length  of  notiee.  In  a  proceeding  to  remove  a  trustee, 
nil  the  partiex  interested  uiuat  be  nude  parties  to  it.  Tlie  malier  who 
lind  paid  one  third  of  the  money  and  entitled  to  llie  surplus  nlWr 
paying  tbe  debts,  in  a  necessary  party  to  the  proceeding;  and  ten 
days'  notice  to  liim  lo  answer  at  a  rule  day,  is  sufficient;  and  upon 
hli  fuiiure  to  aiwwer,  apro  eonfetso  may  be  taken  against  him.  See 
rode,  sec.  3632.    lb. 

6.  Pioeeedimjt  lo  remove  fn«(ee  are  summary.  The  petiliim  therefor,  maif 
bejitedin  term  lime.  Buleaaf  Chanetllors.  Proceedings  to  remove  a 
Imslee  ore  Hunmary,  and  are  not  governed  by  the  mles  adopted  by 
the  Chancellors.  The  petition  may  be  iiled  in  term  lime,  and  the 
tause  tried  as  soon  as  the  requisite  notices  can  be  given. 

,  24,  23,  26,  27, 29;  and  FEAumji.EKT 


1,  Fnmimtry  noli.     1/  Ihe  tiole  bemid,  (Ae  lecurily  ximid.    But  if  good  anif 

valid/or  part,  Ihe  femrilg  in  ralid  lo  the  same  ej-(eni.  If  the  note  be 
void,  the  surety  given  for  it  ia  a!eo  void.  But  if  it  be  valid  to  nome 
c:ttent,  the  security  is  valid  to  the  same  extent.  McFerrin  & 
Menifee  rs.  B.  F.  White  and  IVife,  49S. 

2.  Same,    Same-     If  wswry  doe»  not  appear  in  the  face  of  the  nofc  in  thin- 

Slak,  it  ie  valid  to  the  ertaii  of  the  money  loaned.  If  nsary  does  not 
ap[iear  ihi  the  fnce  of  the  note,  in  this  Stale,  it  is  lield  lo  be  valid  to 
the  extent  of  Ihe  money  loaned,  and  the  legal  interest  thereon,  and 
voidable  only  us  to  the  usurious  excess;  and  to  this  extent  the  courts 
enforce  Ibe  contract.    lb.  ' 

UNDUE  INFLUENrE. 

Sec  Chancebt,  28. 

VENDITIONI  EXPONAS. 

1.  Wi-it  of  rendltiani  erponag  uvea  be  in  Ihe  hand*  of  the  cdlecbr,  vhen  Ih: 
land  ia  inid,  A  recilal  in  the  theriff'e  deed  is  no*  eridenre  of  Ihli  fael. 
No  povKT  lo  sell  after  the  mril  it  relur^ed.  It  must  appear  from  the 
record,  that  a  writ  «f  vetidititmi  eipomu  was  issued,  that  it  cjme  li> 


VENDITIOSI  FXP0NAS-Q.7i(inu«f. 

ihe  Imnda  of  the  collector,  and  (hst  wliile  tlie  writ  wns  in  kifl  ha»ds, 
lie  made  the  sale  of  the  Und.  t  he  recilnl  in  the  sheriS't  deed,  ii< 
no  evidonce  of  this  faclj  Iiis  power  to  sell  is  derived  from  ibe  li,  /u. 
in  h'lg  bands;  aod  it  ceases  upon  tlie  reliim  of  the  writ.  E,  W- 
RinJoJph  e(  ata.  w.  Wm.  Jfctealf  eluU.,  400. 

2.  Vendilioni  rrpsnai  awl  J!,  fii.  (he  aant-,.    There  is  no  difference  between 

a  wnrirti'oni  eipanas  and  it  fi.  /.i.;  one  or  the  otlior  mu-it  bj  in  the 
h^nds  of  tlie  Rherilf,  to  makeaitcof  landd  by  hiui,  fur  non-pajmeul 
of  Uxes,  VJilid.    n. 

3.  Pi^iei/ of  taws  inrtfirenc-;  tola!- fiifei.     Lim  inrf/erefebi  $a!t4  for  lairt. 

Id  lie  lilitralty  conttraed.  The  pnlicv  of  law  appenrs  to  be,  thai 
judgments  and  saica  of  lands  for  taxes,  shall  be  held  good,  if  there 
lio9  been  a  reasonable  roinjiliance  with  the  law;  and  lUat  the  laws 
relating  (o  lax  salefi,  sliall  receive  a  liberal  coostruclion.     lb. 


Pm'.u-i  of  Ik:  Cm-ity  C):i-t  la  o.pp:>in'..  Th:  Circuit  .Tuij:  miy  lUiiy- 
.tiaielhejuiHtl,  aniike  Slitriff  futiirnon.  The  County  Court  fiilioj  lo 
aiipoint  a  renire  for  the  sueceedinj  Circuit  Court,  the  Jndge  may 
tlesi^nate,  and  direet  the  Sheriff  to  summon  a  panel  from  which  a 
Grand  Jury  may  be  selccUxl,  No  venirt  is  neccaiary  in  such  a  c;ue 
under  our  statu tes.        2jack  Boyd  rs.  TlieS!atc,  I. 


X,  Proy  o/  eommUtioa  of  Ihe  ofenM  in  ^f^mph:i.  Jatlctal  knoieltitge  of 
111-  Cimrt.  Where  the  proof  in  the  record  shoira  timl  the  ofTenac  »'a* 
coininitled  within  (he  corporate  liniitH  of  the  City  of  >[empbii>,  rh 
(he  <'i)urt  judicially  knowRtbat  the  City  of  Memphis  is  Eiliuted  wiili- 
in  the  5:h,  13th  and  I4lh  Civil  District  of  Shelby  Coiinly,  and  thjt 
thene  dietricta  constitute  a  criminal  district,  witli  jurisdiction  of  crtiiiM 
committed  within  faid  distrifi,  the  venue  is  siifiidenllj  proven. 
Samuel  Moody  r>.  The  Stale,  'I'Ji. 

2.  Pfiam-yt  nj/ht   to  bt  Irifl  in  As   di.i'^  w\'j^   tV.  ojtiv   iru   eJm- 

mitiei.!.  Hi  !«»<(  cojue/if  (i  f.V.i.iy;  of  r.;rii.  A  pru3n;r's  right  U 
be  Itied  hi  the  county  where  the  offense  is  alleged  to  have  been  com- 
mitled,  is  Fecured  to  liim  by  the  Coiistitulion,  and  he  cannot  in  any 
case,  be  deprived  of  thai  rife'lit,  wiihout  his  consent  being  given  in 
open  court.    Suite  o.  Charles  and  John  Denton,  539ii 

3.  Slime.     The  iceoeA  mial   rkt'f    th\l    ik-^  renw  iroi  efiinyei  by    eonatnl 

I'f  jirimner.  The  record,  wherea  changeof  venue  lias  been  ordered, 
ninsi  show  Ihal  the  piiaoner  applleil  fur  a  change  of  venue,  the 
rensnns  anlgned  for  the  change,  and  that  ihe  defendant  a 
tUcri'lo.     it. 


VENUE- OiBfinueJ. 

4.  Com  in  judgment.  Tlie  prisoner  wan  indicted  in  Monroe  count/,  and 
ihc  venue  chnngcd  [o  Blount,  vhere  there  iriB  a,  trial,  conviction, 
snd  nn  appcnl  to  thin  court  A.  Buggctlion  \b  made  here,  that  the 
litiiiMript  filed  in  the  cause,  is  not  d  true  and  perfect  record  in  Mon- 
roe county,  and  a  artlnmri  h  asked.  Held,  that  the  defendRntB 
could  only  be  tried  in  Blount  county,  upon  the  records  of  that  court; 
nndif  iliey  were  so  defeellTe  that  a  conviction  could  not  be  RURtained 
In  that  couil,  ouch  defectfl  could  not  be  supplied  in  this  court  by  pro- 
cut^ng  a  tranwript  from  Monroe  county,  fo  a?  to  nnthorize  a  judg- 
ment Iiere,  which  may  have  hctn  properly  arrested  by  the  court  in 
whicli  the  cane  was  tried.     lb. 

VEKDICT  OF  A  JURY. 

See  Chakcebv,  39,  40. 

WITNESS. 

Sec  EVIDEXCF- 

WRIT  OF  ERROR. 

See  Appeal,  S. 
WIDOW. 

See  Dower  and  Infants. 
WILLS. 

1.  Cmlaled.      Sabieriblnj  itllnoii.      Examination  of.       In  a  ccntcst  in 

reference  to  the  validity  ofaWill,  the  proponents  of  the  Will  firet 
introduce  the  suhacribing  witnesses,  and  prove  its  due  execution.  It 
is  not  necessary  in  (lie  first  examination,  that  they  should  be  exam- 
ined as  lo  the  sanity  of  the  testator;  the  party  contesting,  may  cross 
examine  them  as  (o  Ibis  point,  and  need  not  wait  until  he  <'Uts  his 
tide  of  the  case,  and  then  reciU  the  witness.  M.  ( '.  Puryear  d  als. 
T«.  Sallie  Reese  tl  ale.,  21. 

2.  Burden   «f  proaf.        Whea  upon,   and  ithea  upon  eaatalnnU.      The 

burden  of  proof  iaan  iwueof  daieai-U  iWnon,ia  upon  tlie  parly  claim- 
ing  under  the  Will;  but  upon  an  allegation  of  wunt  of  capacity  upon 
the  part  of  the  testator,  it  is  upon  llie  contestants.  The  parly  pro- 
pounding has  llic  right  to  open  and  close  the  cose.    lb. 

Z.  AOrtlifg  leUneati  lo  Wiit  may  gice  opinions  as  lo  tetlabtr'i  tanitv. 
Attesting  witnesses  loa  Will,  ard  ihey  only,  are  Irualed  to  give  Iheir 
opinions  without  cause  or  reason  assigned,  ae  to  the  testator's  sanity. 


WILLS— Cbndnued. 

4.  Same.  Phyticiuiu.  PhynicUna  may  stale  their  opinian  of  the 
tefltalar's  mind,  but  tliey  must  piYO  iLe  symptoma  or  circunutanceB 
Jroni  which  ihey  diaw  iheir  concliuuoiia.    U. 

a.  iSume.  Opinions  of  other  tcilrtesaes.  The  opinions  of  a.11  other  wjt- 
neiues,  not  baaed  upon  fucta  or  eircumstances  tentified  to,  are  not 
evidence.  The  rule  appLiirsloi)c,llint  the  witness  hniing  slated  ihe 
ojjpearance,  conduct  and  converealion  of  ilie  testalor,  or  other  tacts 
from  wiiich  he  dtsws  his  conclusiomi,  in  tlien  at  iiberi;  lo  slate  his 
opinion,  baaed  upon  these  facts,  as  to  I^e  r">Ddllk)n  of  the  teslalor's 
mind.    lb.  ^ 

fl.  ItrpoeiliiM  ofaititcme*  rmdimg  i»  tie  eouniy,  or-eitf  <^  llie  eoutiy.  W\fH 
■they  can  bt  read.  The  deposition  of  a  witnesn  residing  in  llie  count j 
wliere  the  cause  is  being  tried,  cannot  be  read  to  the  jury  b;  the  party 
taking  it,  if  the  witness  ia  in  court  at  the  time  of  the  trial.  The  rule 
is  othentise,  where  the  party  resides  in  another  county,     lb, 

7.  Iiuanity  o/'  inlatOT.     Marhid  (Mvaion.      When  eomptienl  to  make.      A 

person  insane  upon  some  subjects,  yet  sane  upon  all  others,  is  compe- 
tent to  make  a  valid  Will,  if  it  is  not  the  oCTspring  of  a  morbid 
delusion  under  which  he  ia  Inhoring,  PJOlal  iasanily  will  b«  auf- 
ficifnt  to  defeat  a  'Will,  if  the  act  can  be  traced  lo  Ihe  cause  in 
which  the  mind  is  diseased,  although  at  the  time  of  the  execution  of 
(he  Will,  the  party  wassaoc  in  sther  respecU  upoD  ordinary  sab- 

8.  Freiumplim    of    Imr,   rrhtn    inrnwity    U    ante    estaWwAerf.       Amoaml 

*/  r""!'"  '"  overcome  the  prtmmption.  The  presiunpliou  of  kw  is, 
that,  after  insanity  is  once  sliown  lo  exist,  it  continues,  unless  it  he  the 
elTect  of  a  delirium;  a  party  who  alleges  a  lucid  interval,  assumes 
the  burden  of  proof;  no  particular  amount  of  proof  is  required,  but 
it  must  be  sufficient  to  overcome  the  presumplion  of  a  continuance  of 
the  malady  aft^r  the  testator  has  been  shown  lo  have  been  insane. 
Jb. 

9.  CoMtnietiim  of.       Eiemdoiy    BtvUe.      EOaie*   Taii.      Foe  timple  e»- 

tate.  ilarUai  n'pidr  of  Ihe  lluaband.  The  Will  of  V.  Spring  con- 
lained  the  lullowing  clause,  to-wit:  "I  give  and  bequeath  lo  Julia 
Frances  Spring,  (wife  of  my  nephew,  B.  F.  Spring,)  and  the  heirs  of 
her  body,  for  hcc  o*n  sole  and  separate  use,  during  Iter  natural  lile, 
ihe  tract  of  land  she  now  lives  on,  containing,"  etc,  etc.  Ueld.tUat 
Mis.  Spring  took  on  estate  in  fee  under  this  devise;  and  Ihe  only 
eflect  of  the  worda,  "for  her  own  sole  and  separate  use,  during  her 
naturftUife,"  is  lo  exclude  the  marital  right  of  the  husband  during  ber 
life.        Alfred  iL  Skillin  etab.vL  Beuben  F.  Lloyd  et  alt.,   563. 
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